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ATTORNEY-GENERAL

Powers and functions of — In respect of non-summary
proceedings.

Poosart KOVINDEN VELU v. VELU, SON OF RAMASAMY
& ANOTHER G 5

BAIL

Bail — Application for, by persons charged with
offences upder Offensive Weapons Act, No. 18 of
1966 and with attempted murder — Effect of section
10 of the Act on Section 31 of the Courts Ordinance
—Power of Supreme Court fo grant bail unaffected.

Held: (1) That in regard to bail, the provisions of
Section 10 of the Offensive Weapons Act No. 18 of
1966 leave unaffected the provisions of the Courts
Ordinance as they stand enacted in section 31.

(2) That therefore, an application for bail by
persons charged with offences under the Offensive
Weapons Act should be considered as any other
matter would be considered which comes before the
Supreme Court in the normal way in terms of
section 31,

PERERA v. THE ATTORNEY-GENERAL

CIVIL PROCEDURE CODE
Section 181—Affidavit.

EASTERN STAR LiNgs LiMiTED

v. THE DEUTSCHE
Bank oF HAMBURG

Section 602.

PERERA v. MATHUPALI

Civil Procedure Code, sections 102 and 103 —
Inspection oy documents — Grounds upon which ins-
pection may be resisted — That docwments relate solely
to the case of party resisting inspection — That
documents are covered by legal professional privilege
— That documents are protected by Section 131 of
the Evidence Ordinance — That the documents are pri-
vileged because they may tend to incriminate the party
~— Whether attorney can swear affidavit claiming
protection — Section 181 of Civil Procedure Code,
does it apply to affidavits made under Section 102 —
Can Court inspect documents in possession of party for
which privilege from inspection Is claimed.

The plaintift Company were ship owners who had
entered into a freight agreement for the carriage of
railway sleepers. Certain letters of credit had been
opened with the defendant Bank in favour of the
plaintiff Company in connection with this agreement.
The plaintiff alleged that these letters of credit had
been wrongfuly transferred by the defendant in
favour of a third party, and sued the defendant for
damages on several causes of action. Prior to the
action the plaintiff wrote letter marked XI in the
proceedings to the defendant in which after stating
that some of its files in connection with the letters
of credit were missing, and that letters written by a
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former Director of the plaintiff authorizing the trans-
fer of the letters of credit only purported to autlorize..
the transfer, it called for copies of all correspondence = -
in the possession of the defendant with all parties
connected with the letters of credit.

After action was instituted, the plaintiff’s application
for discovery of documents under section 102 Civil
Procedure Code was allowed. Thereafter the plaintiff
applied to inspect the documents so discovered. The
defendant, in an affidavit made under section 102(2)
by its Attorney in Ceylon, objected to inspection on
the grounds that certain documents related solely to
its own case; that certain documents were protected
by legal professional privilege; that certain documents
were protected by section 131 of the Evidence Ordi-
nace and that certain documents were protected by the
privilege against self-incrimination, The plaintiff
maintained fnrer alia that the attorney had no capacity
to swear the affidavit on behalf of the defendant,
and that the affidavit did not satisfy the requirement
of section 18] of the Civil Procedure Code.

Held: (1) (Following Nandawathie de Silva v. Yasa-
wathie de Silva 58 N.L.R. 100) That our law on the
question of protection from inspection follows the
procedure and practice of England.

(2) That an affidavit made under section 102(2) of
the Civil Procedure Code had to satisfy the require-
ment of section 181 of the same Code,

(3) That on the facts of the case the affidavit did
comply with section 181 of the Civil Procedure Code.

{4) That an affidavit, once made by a person com-
petent to make it, is conclusive in regard to the
possession, and relevancy of the documents in it, and
as to the privilege set up. Once privilege is claimed,
“inspection will only be ordered where the Court is
reasonably certain from the affidavit of documents it-
self or from the nature of the case, or of the docu-
ments in question, or from admissions made by the
party in his pleadings or in any other affidayit that he
has erroneously represented or misconceived the
nature or effect of the documents in question”, None
of these exceptional circumstances were present in
this case.

(5) That the Attorney, personally having claimed
the privilege that the documents related solely to the
case of the defendant with a due sense of responsibility
the privilege applied and should be upheld.

(6) That the plea of legal professional privilege
also applied in regard to the documents in regard to
which it was claimed. The terms of the letter XI
were such a that after its receipt the defendant would
reasonably have anticipated litigation with the plain-
tiff. The plea that the documents were correspondence
in connection with legal advice sought by the defen-
dant at the instance of their legal advisers in Germany,
in connection with litigation that was then anticipated
and was in contemplation and was accordingly privi-
leged, was valid.

(7) That there was insufficient material to hold
that the plea that some of the documents might tend
to incriminate the defendant was made out. This
plea accordingly failed.
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(8) That section 131 of the Evidence Ordinance
did not protect the documents in regard to which pro-
tection under that sections was claimed. The fact
that certain documents in the possession of the Bank
of Ceylon were protected did not mean that copies
of those ¢ocuments in the hands of the defendant
were protected.

(9) That the Courts in Ceylon have no power to
inspect documents for which privilege for inspection
is claimed to decide on the validity of the claim for
privilege. The statutory rule which empowers the
English Courts to exercise this power is ne part of our
law, nor does the Civil Procedure Code give the Court
any such power.

EAsSTERN Star Lings Limitep v,

THE DEUTSCHE
Bank oF HAMBURG o

Section 187 — Judgment — Reasons for decision
necessary — Need to assess the oral evidence,

MEERAMOHIDEEN v. PATHUMMA

COCONUT RESEARCH ORDINANCE

CocoNUT RESEARCH BoARD v. SUBRAMANIAM

The Coconut Research Board is amenable to the
Jurisdiction of a Labour Tribunal,

COMMISSIONS OF INQUIRY ACT

Commission of Inquiry — Contracts — Warrant
of appointment — Scope of inquiry left to Commis-
sioner’s discretion — Refusal to be sworn or affirmed
by witness — Certificate to Supreine Court — Convic-
tion for contempt of Commission — Appointment ultra
vires the Act — Conviction bad — Courts Ordinance
(Cap. 6) Section 471 — Commissions of Inguiry Act
(Cap. 393), sections 2(1), 7, 10, 11, 12.

By a warrant published in the Ceylon Government
Gazette of 22nd October 1965, Mr E. G. Wikrama-
nayake, 9.c. was appointed Commissioner under
Section 2 of the Commissions of Inquiry Act (Cap.
393) to inquire into and report on abuses in connec-
tion with certain tenders to or contracts entered into
by contractors between 1st June, 1957 and 31st July,
1965, He was appointed for the purpose of:—

“(1) Inquiring into, and reporting on, whether,
during the period commencing onthe first day of June
1957, and ending on the thirty-first day of July, all or
any of the following acts or things, hereafter referred
to as ‘abuses’, occurred, directly or indirectly, in
relation to, or in connection with, all such tenders (in-
cluding quotations or other offers by whatsoevername
or description called) made by persons or bodies of
persons (other than any local authority or Government
department), hereafter referred to as ‘contractors’, for
the  performance of contracts for the construction of
buildings or any other works (including contracts for
the supply of services or equipment in connection with
such first-mentioned contracts), by whatsoever name
or designation called, for or on behalf of any Govern-
ment dupartment, and all such contracts of the des-
cription hereinbefore referred to given to contractors,
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whether in consequence of the making of tenders or
otherwise, as you the said Commissioner may in your
absolute discretion deem to be, by reason of their
implications financial or otherwise, to or on the
Government, of sufficient importance in the public
welfare to warrant such inquiry and report (hereafter
referred to as ‘relevant tenders’ and ‘relevant con-
tracts’, respectively:”

There followed an enumeration in very general
terms of “relevant tenders™ and “relevant contracts™,

Paragraph 2 of the warrant of appointment (so far
as relevant) continued as follows:

“(2) making such recommendations as you the
said Commissioner deems necessary as a result of the
inquiry to prevent the recurrence of such abuses in the
future, and, in particular, with regard to the law,
practice and procedure relating to the custody, receipt,
scrutiny or disposal of tenders for the performance of,
contracts with Government departments, the giving
or performance of such contracts, and the supervision
of the performance of such contracts.”

Following upon this there are two paragraphs in
the following terms:

“And I do hereby direct you, the said Commis-
sioner, to recommend to me the action that should
be taken against the persons, if any, whom you have
found to be guilty of any such abuses:

And I do hereby authorise and appoint you, the
said Commissioner, to hold all such inquiries and
make all such investigations into the aforesaid and
other like matters as may appear to you to be
necessary, and require you to transmit to me, with
as little delay as possible, a report thereon under
your hands.”

The Commissioner summoned the appellant to
attend as a witness and the appellant appeared at the
proceedings on 8th Janvary, 1968.

Before the proceedings commenced the appellant
placed before the Commissioner an affidavit in which
he alleged that he had no confidence in the Commis-
sioner for the reasons stated therein.

The appellant also stated that he was not residing
in Ceylon having surrendered his passport and be-
come registered as a British citizen.

The Commissioner directed the appellant to be
sworn or affirmed. The appellant then stated that he
would not proceed further with the proceedings. He
again declined to take the oath or affirmation, when
requested to do so.

The Commissioner then issued a Certificate, in
term of Section 12(2) of the Commissions of Inquiry
Act, to the effect, inter alia, that in his view the
appellant was guilty of contempt of Court.

The Supreme Court issued a Rule on the appellant
under Section 47 of the Courts Ordinance, and found
him guilty of the offence of contempt committed
against or in disrespect of the Commissioner.
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Held: (1) Theappointment of the Commissioner
was uitra vires of the Commissions of Inquiry Act
and could not stand inasmuch as:—

(a) The scope of the inquiry was left entirely
to the Commissioner’s discretion, and in effect he
was empowercd to inguire into whether during the
period in question any abuses occurred in relation
to such tenders and such contracts as the Com-
missioner should in his absolute discretion deem
to be of sufficient importance to warrant an inguiry
and report;

(/) Under Section 2 of the Act, the mattets to
be inquired into must be one in respect of which an
nquiry will “in theopinion of the Governor-General”
be in the interests of the public welfare, whereas under
the warrant, the Commissioner was given the power
to select such matters. The power of selection had been
delegated to the Commissioner.

(c) The validity of the appointment of the
Commissioner could not be tested by the result of
the inquiry, and the decision had to be based on the
terms of the actual warrant of appointment.

(d) If the ambit of the inquiry was not limited
to any particular matter but was at large, there
would be no limit to the questions which a witness
might be obliged to answer, whereas Section 12(1)
(b) of the Act which provides the safeguard against
irrelevant questions deals with questions touching
the matter to be inquired into by the Commissioner.

(2) The conviction for contempt should there-
fore be set aside.

RATNAGOPAL v. ATTORNEY-GENERAL

CONTROL OF PRICES ACT

Price Control Act — Charge of selling loaf of bread
above controlled price — Should the charge specify
the kind of bread?

Held: That where a person is convicted on a
charge of selling a loaf of bread in excess of the
maximum controlled price, the failure to specify the
kind of bread e.g. brown bread, sandwich bread etc.
in the charge does not vitiate the conviction.

GUNASINGHE v, YATIGAMANA, L.P, ARANAYAKE

Price Control Act — Section 4 — Sale of Bombay
Onions in excess of controlled price — Charge of sell-
ing in Main Street Deniyaya — Evidence led failed
fo establish the area within which it was an offence to
sell above -controlled price — Price Order requiring
traders to ascertain prices chargeable by referring to
Price Orders made from time to time for Municipal
limits of Colombo — Does ‘it render Price Orders
bad ?— Report by Food Control Inspector re Bombay
Onions admitted without calling the Inspector — Is
it admissible: — How far is such Inspector an expert?
— Admission by Conduct.

The accused was convicted of selling Bombay
onions at No. 133, Main Street, Deniyaya above the
controlled price fixed in Price Order P4, which in its

22

schedule, column 2 specified the area Village Com-
mittee of Deniyaya as the area within which it was
operative.

The only cvidence to prove that No. 133, Main

Street, Deniyaya was within the V.C. arca of Denivaya

was that of a clerk of the Food Control Department,
who said that No. 133 Main Street, Deniyaya falls
within the Administrative District of Matara,

Held: (i) That the prosecution failed to prove
that the sale took place in an area within which it
was an offence to sell Bombay Onions at more than
the controlled price.

(2) That the provision in the said Price Order P4
requiring traders to ascertain the price they could
charge in their particular area by referring fo Price
Orders made from time to time for the Municipal
limits of Colombo did not make the Price Order bad
in law, as section 4 of the Control of Prices Act deals
only with the right of the controller to fix a maximum
price, and not with how it should be fixed.

(3) That the learned Magistrate erred in admitt-
ing “of consent™ a report from the Inspector of Foods,
(who was absent) in proof of the fact that the onions
in question were Bombay Onions, as no admission by
counsel in a criminal case can relieve the prosecution
of its duty to satisfy the court by proper evidence,

(4) That Food Control Inspectors who stated that
P1 contained Bombay Onions were competent to
speak what variety of onions it contained, as they
continually deal with such matters.

(5) That the evidence of the Inspector to the effect
that the accused asked for Bombay Onions and the
accused handed over to him the parcel of onions pro-
duced as P1 amounted to an admission of the accused
by conduct.

JiNADASA v. EDIRISURIYA, FooD & PRICE CONTROL
INSPECTOR i o

Control of Prices Act — Conviction ont a charge of
selling a box of matches containing 50 sticks above
controlled price — Relevant Price Order fixing prices
of boxes of matches containing varying number of sticks
at different prices — Maximum number of sticks at
five cents — Submission on behalf of accused that Price
Order bad as it conflicts with Regulations made under
the Manufacture of Matches Ordinance (Cap. 170) —
Regulations 42, 43, 44 (Vol. 3, Subsidiary Legislation).

The accused was convicted of selling a box of
matches containing 50 sticks for six cents when the
controlled price for it was five cents. The relevant
Price Order inter alig fixed the price for boxes of
matches containing

than 50
than 40
than 30
than 20
than 20
than 10

not less
not less
not less
not less
not less
not less

at five cents, four cents, three cents, two cents, any one
cent respectively.
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It was submitted on behalf of the accused that this
Price Order gas bad in Jawin that it conflicts
with regulations 43 and 44 made under Section 10(1)
of the Manufacture of Matches Ordinance (Cap.
170). Rule 43 forbids the sale by any person to
another of any matches manufactured in Ceylon
unless there is securely fixed to every box so sold a
Government banderol issued by the Director.

Rule 44 reads “the banderol must be so fixed as to
prevent the box from being opened in the ordinary
way without first breaking the banderol”. Further,
Section 12 of the said Ordinance makes it an offence
to sell a box with a broken banderol.

Regulation 42 enacts that no more than 50
match sticks shall be packed in any box sold or
offered for sale.

There is nothing on the banderol or the label affixed
on each box to show the number of sticks in each of
them.

Held: That the said Price Order under which the
accused was charged and convicted is manifestly
unreasonable because it requires a trader to fix his
price in accordance with the number of sticks in the
box which he cannot know with certainty except by
breaking the banderol. It goes beyond the authority
given to the Controller of Prices by Section 4 of the
Control of Prices Act.

JAYAWARDENA v. THIRUNAVUKARASU

Price Control Act — Sale of Bombay onions and
gram dhal above maximum conirolled price — Both
offenices joined in one charge — Conviction — Illegality
of charge — Criminal Procedure Code, section 178,

Where an accused person was convicted on a charge
of selling one pound of Bombay onions and 8 1/2
ounces of gram dhal for one rupee, when the maxi-
mum controlled price he could have charged for both
commodities was 59 9/16 cents.

Held: (1) That the sale of each of these commo-
dities above the controlled price amounted to a
distinct offence and therefore the joinder of these
offences in one charge rendered it illegal.

(2) That the accused is entitled to an acquittal
despite the false defence he has attempted in this case.

PricE CONTROL INSPECTOR,

Nuwara-ELiYA v,
VEERAPUTHRAN o e

CO-OPERATIVE SOCIETIES

Co-operative Societies Ordinance (Cap. 124),
Section 33—Stamp Ordinance (Cap. 247), Sections 2, 8
—Award by Arbitrator under Co-operative Societies
Ordinance — Documents filed in Court by Co-
operative Society to enforce Award — Are these docu-
ments liable to Stanmip duty — Rule 38(13) of the
Co-operative Societies Rules of 1950.

After an Award of an Arbitrator under the Co-
operative Societies Ordinance had been filed in the
Court of Requests for enforcement in accordance

61
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with Rule 38(13) of the Co-operative Societies Rules
of 1950, the learned Commissioner of Requests held,
after inquiry, that the documents filed in Court were
liable to Stamp Duty. The following were the docu-
ments,

Letter of Appointment

Award

Petition

Application for execution of Writ
Notice

It was submitted in appeal on behalf of the
Society that Section 33 of the Co-operative Societies
Ordinance exempted it from Stamp duty. Learned
Crown Counsel on the other hand submitted that the
documents referred to were neither “instruments™
with the meaning of that section nor executed by or
on behalf of the Society as required by that Section.

Held: (1) That none of those documents were
liable to stamp duty.

(2) That the word “instruments” in section 33 of
the Co-operative Societies Ordinance was wide
enough to cover the word “documents™ and that
these documents had been executed on behalf of the
Society within the meaning of this Section.

ELUVATTHEEVU NORTH CO-OPERATIVE

CREDIT SOCIETY
v, NAGALINGAM i o4

CO-OWNERS

Co-owners — Prescription — Whether a co-owner
has lost his rights as a result of prescriptive possession
depends on facts of each case — Stranger purchasing
entirety of co-owned property — In what circumstances
can he acquire prescriptive title?

Civil Procedure Code, section 187 — Judgment —
Reasons for decision necessary — Need to assess the
oral evidence.

Held: (1) That the question whether a co-owner
has lost his rights as a result of prescriptive possession
by another is a question of fact depending on the
facts of each case.

(2) That where a stranger having purchased the
entirety of a co-owned land possesses it in o manner
inconsistent with the rights of any other co-owner,
he can acquire prescriptive title to the land by such
possession for a period of over ten years.

MEERAMOHIDEEN v, PATHUMMA ¥

COURT OF CRIMINAL APPEAL DECISIONS

Court of Criminal Appeal — Conspiracy to murder
— Murder — Abetment of Murder — Arsenic poison-
ing — Circumstantial evidence only — Duty of pro-
secution to exclude alternate hypothesis — Failure to
call witness to exclude such evidence of witness —
Evidence of experts — Relevancy of finding of arsenic
in dispensary of doctor — Experis not competent to
express opinions without expert knowledge — Duty
of trial Judge to direct jury to disregard opinions —
Misdirection re expert evidence— Conjectural evidence

110
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re the arsenic found on alleged plate of deceased
— Misdirection on this point — Duty of prosecution
to prove identity of productions by direct evidence and
not by inference — Non-direction re items of subse-
quent conduct of accused —

Meaning of “police officer” in section 122(3) Crimi-
nal Procedure Code —Use of statements made under
section 122, Criminal Procedure Code —Duty to direct,
case against each accused to be considered separately
— Amendment of indictment — Misdirection and non-
direction re unsworn statement from the dock — Ex-
clusion of suicide, duty of prosecution and misdirection
— Verdict unreasonable and insupportable by evidence
— Case 1o go before jury — Criminal Procedure Code
sections 121, 122, 172, 173, 176 and 234.

The three accused-appellants were charged on
Count 1 in the indictment as amended with having
conspired to murder the wife of the ist accused-
appellant between the 10th of March, 1967 and the
Sth of April, 1967. On Count 2 the 3rd accused
was charged with murder and on' Count 3 the 1st
accused was charged with abetting the 3rd accused
to commit murder.

There was no doubt that the deceased had died of
arsenic poisoning. The 2nd accused was the mother-
in-law of the deceased. The 3rd accused was a cook
in the household.

The appellants were convicted on all three Counts
by the unanimous verdict of the Jury.

The case rested entirely on circumstantial evidence.
There was strong evidence of motive against the Ist
accused, including a pending action for divorce which
the deceased was determined to resist. The 2nd
accused was shown to have a strong dislike for the
deceased.

The case for the prosecution which depended on the
evidence of the deceased’s daughter A was that the
1st and 2nd accused had used the 3rd accused to serve
scme ‘hiling achchary’ (a pickle) which contained
poison on to the deceased’s plate that afternoon.

There was also another C who had prepared food
and served food on to the deceased’s plate that
afternoon. C was not called as a witness. There was
no evidence either way regarding motive on the part
of C. There was no evidence of motive against the
3rd accused.

The evidence did not positively exclude the
rossibility that the poison may have been in one of
the foods that C had cooked. There was no evidence
whether or not all the different kinds of vegetables
that had been dished by C to the deceased’s plate had
also been sent to the table for the others.

Held: (1) that when the evidence led for the
" prosecution lends itself to a reasonable inference
that either of two persons could have committed an
act, then the burden is on the prosecution to exclude
effectively one of them if it seeks to attach responsi-
bility for that act to the other and this can often be
achieved only by calling as a witness the person sought
to be excluded as a witness.

(2) that (@) C was not a witness available to the
defence on any realistic basis and the prosecutor
ought to have called her.

(b) The failure to call her resulted in a serious
deficiency in the proof of the prosectuion case.

(¢) When the trial judge directed the jury that if
the defence wanted to question C, they could have
called her, there was grave danger of his being mis-
unde;stood by the Jury in regard to the burden of
proof.

(d) The prosecution had failed to exclude the
reasonably possible inference that the poison may
have been in the food served by C.

(3) That (a) The failure of the trial Judge to give
any specific direction to the Jury relating to the legal
framework within which previous statements of A to
the coroner and to the Magistrate marked Y1 and
Y3 could be used, might well have induced the Jury
to think that, however unreliable A’s evidence in
Court might be, her statements Y1 and Y3 consti-
tuted substantive evidence on which they could act.

(b) There was accordingly a non-direction on this
point which was vital in the circumstances of the case.

(4) That where the learned trial Judge told the
Jury that if they were satisfied that there was arsenic
on the plate and the poison had been introduced
through the food, then there was a killer at work in
the house. He then invited the Jury to consider how
a killer who desired to poison a single member of
a large household would work and he placed before
them three theories, such an approach to A’s credibili-
ty was fraught with danger, inasmuch as the jury when
faced with the difficulty of choosing one hypothesis
in preference to another would be too strongly in-
clined to follow the one recommended by the trial
Judge, despite the strongest direction that they were
free to ignore it and act on their own.

(5) That the trial Judge rejected the first two
theories and stated that if the Jury accepted the third
theory as correct, then A’s evidence in court must be
true, and that A’s evidence was inherently credible.

That the strong suggestion to the Jury to test A’s
evidence on the basis of the third theory being the
correct one was a misdirection.

(6) That the trial Judge also directed the Jury
as follows: ““What has happened in the case? This
somebody who wanted to poison the deceased has got
it done in this way. That is the fact ,....... but it
has happened in this way. It seems to me if it has
happened this way, it was planned this way.”

{a) that it was very likely that the Jury accepted
A’s version in court only because it fitted the third
theory, and believed that on that evidence the pre-
sence of arsenic in the food served by the third accused
was not merely a possible inference but that it was an
established fact,

() that there was a misdirection in the passage
quoted above.
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{7) The 1st accused-appellant, a doctor, had in
his dispensary in a locked cupboard, the key of
which was with the dispenser, two bottles of Liquo
Arsenicalis, a compound of arsenic known as potas-
sium arsenite, as distinet from sodium arsenite
and white arsenic.

The opinions of two “‘experts” Dr. F., Professor
of Forensic Medicine, and Mr. S., an Assistant
Government Analyst, were led by the prosecution in
an cffort to prove that the Potassium found in the
stomach of the deceased was in excess of the quantity
that one should find in the stomach of a “normal™
person, and that therefore the inference that Potas-
sium arsenite was used could reasonably be drawn.

The two witnesses depended for their opinions on
an examination of the Potassium content in the
stomachs of seven deccased persons whose ante-
cedents were unknown, Both witnesses agreed that
they would not contribute an article to any scientific,
paper commending any inference on the basis of the
experiment made with the seven stomachs,

Held: (a) That the finding of arsenic in the dis-
pensary of a doctor is not in itself an incriminating
circumstance, though it is a circumstance, to be taken
into considertaion, as there was the opportunity for
using it;

() Thatthe expert evidence led in this case did not
amount to a scientific method of ascertaining any
fact and would have tended to mislead the jury and its
effect would have been damaging and prejudicial to
the lIst accused-appellant;

(¢) That such witnesses should not be permitted
to express opinions on any matters in a field where
they had no expert knowledge, and if such opinions
had been expressed before it was found that it was
outside their sphere of specialised knowledge, then the
trial judge should give a clear direction to the jury
categorically to disregard those opinions altogether;

(d) That in this case the opinion was commended
to the jury and the jury was invited to consider whe-
ther they could not agree with the opinion and to
form an opinion themselves on criteria which were
not scientific; that it was dangerous for the jury to
take figures which the experts themselves considered
unworthy of recommendation as a scientific fact into
account in arriving at any conclusion;

(e¢) That the direction to the jury to infer from the
evidence of the two witnesses that the use of Potas-
sium Arsenic was more probable was a misdirection
and it was impossible to say that the jury was not
thereby vitally influenced to draw the conclusion
that it was the Ist accused-appellant who supplied
the arsenic.

(8) (a) That evidence based purely on conjecture
regarding the arsenic found on the plate from which
the deceased was alleged to have eaten the last meal
had been placed before the jury and the fact that there
was no evidence at all as to who washed the plate on
that day or placed it on the rack or whether it was
placed on the rack before the deceased became sick
had been overlooked and all these facts had been
assumed :

~ (b) That the direction to the jury to consider the
possibility of the plate being contaminated by some
means other than the food served on it only on the
basis that the deceased had washed her plate and
placed it on the rack and that she had done so before
she became sick was a misdirection as it was un-
supported by the evidence.

(9) (a) That the prosecution had to prove beyond
reasonable doubt that the plate on which the anlayst
found a trace of arsenic was the plate on which the
deceased had her last meal;

(b) That in this case the plate produced (P7) by
the Analyst was not shown either to the Inspector
who took charge of it or to the witness A who handed
it to him and its identity was left to be inferred; that
that identity of productions ought to be accurately
proved by the direct evidence which is available and
not by way of inference;

(c) That in this case the evidence placed before
the jury in regard to the identity of the plate was
inconclusive.

(10) That in regard to some of the items of sub-
sequent conduct of the 1st accused-appellant on which
the prosecution relied, the jury ought to have been
directed that on a proper evaluation of the evidence
no inference at all could have been drawn against the
Ist accused-appellant from his subsequent remarks
or conduct,

{(11) (a) That the words “police officer” referred
to in section 122(3) of the Criminal Procedure Code
should not be given a narrow interpretation as mean-
ing an officer incharge of a pelice station or someone
deputed by him as set out in section 121(1);

(b)) That a statement made in the course of an
inquiry under section 122 of the Criminal Procedure
Code cannot be used to form the basis for an inference
that the conduct of the person who made it was
suspicious;

{¢) That all the evidence that was thereafter led to
establish that such statement was untrue was in-
admissible and its reception would have undoubtedly
prejudiced the jury.

(12) That the direction to the jury regarding the
trip undertaken by the 1st accused-appellant on the
previous night was inadeguate inasmuch as it did not
refer to the evidence of a witness Dr. G. and the
s(:]tatiment of the lst accused-appellant from the

ock.

(13) That there was not sufficient evidence against
the 2nd accused-appellant from which a reasonable
jury could draw an inference of guilt against her.

(14) That the failure to direct the jury that each
accused was entitled to have the case against him or
her considered separately from the others had caused
prejudice to the others. .

(15) (a) That before a charge is amended parti-
cularly at a late stage the defence should be given an
opportunity of makng their submissions on the point;
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(b) That thereafter if the amendment is made,
before the Judge decides whether or not to proceed
with the trial immediately under section 172 or 173
of the Code, the defence should be consulted again;

{c) But that in the present case having regard to
the nature of the amendment (the 2nd accused-
appellant was dropped on the second and third
charges) and as no application had been made by
cither side under section 176 of the Code, no pre-
Jjudice had been caused to the appellants on this
ground.

(16) (i) That an unsworn statement from the
dock by an accused person must be looked upon as
evidence subject to the infirmity that the accused had
deliberately refrained from giving sworn testimony,
and the jury must be so informed, but the jury must
also be directed that:

(@) if they believe the unsworn statement, it
must be acted upon;

(b) if it raises a reasonable doubt in their minds
about the case for the prosecution, the defence must
succeed; and

{¢) it should not

be used against
aecused.

another

(i} That in the present case, although the trial
judge referred to the statement carlier and stated
that the prosecution could make use of it, he made
no reference to it until the conclusion of his charge
when he told the jury that this statement was not evi-
dence, but that it could be taken into account as a
circumstance. It was likely that the jury thought
that they were not called upon to pay any attention
to that statement,

(17) (a) That the prosecution had to exclude
in this case the possibility of suicide, and whether
they had done so or not was a question of fact which
the jury had to decide;

(b) That it was not a question that could be de-
cided by an admission or a concession by one or more
of the Counsel appearing in the case;

(¢) That the earlier direction on this matter to the
jury constituted a clear misdirection and that it was
impossible to say that the later direction had removed
the effect of the earlier, and it was most probable that
the jury gave no consideration at all to the possibility
of suicide.

(18) That quite apart from misdirections the ver-
dict of the jury was unreasonable, and in any event,
could not be supported having regard to the evidence,

(19) (by a majority of the court) That the trial
judge was right in not giving a direction to the jury
under section 234(1) of the Criminal Procedure
Code to acquit the accused at the end of the prose-

* cution case.

(20) That the material placed before the jury fell
far short of evidence on which a reasonable jury
could have concluded that the only rational inference
that could have been drawn was one of guilt,

THE QUEEN v. KULARATNE & Two OTHERS

Court of Criminal Appeal — Murder and attempted
murder — Application by defence to cross-examine
defence witness — Refusal incorrect — Words used in
unusual sense — Meaning miust be left to the Jury —
Possibility of lesser verdicts ought to have been left to
the jury — Defence suggestion that appellant was not
the assailant — Divection regarding failure of appellant
to explain — Misdirection — When explanation neces-
sary — Strong expressions of opinions by judge on
demeanour and credibility and unfair cross-examina-
tion — Cumulative effect amounting to removal of ques-
tions of fact from jury — Evidence Ordinance, sections
154 and 155 — Criminal Procedure Code, section
245(h).

The appellant was convicted of the murder of G
and the attempted murder of G’s wife, K. who was
also the only witness to the transaction for the pro-
secution. She stated that when bathing at the stream
she heard her husband’s cry and ran in the direction
of the compound of the line room in which they lived
and saw the appellant dealing two blows on him with
an iron pipe. The appellant also attacked her after
dealing another blow on the deceased. She saw a tap-
ping knife in his waist, She had fallen down uncons-
cious upon being atiacked.

Another witness, 8. stated that he saw the appellant
coming in the direction of the Superintendent’s
bungalow having a tapping knife in his hand. When
he questioned him why he was running the appellant
stated, “One is finished, there is doubt about the
other"

The defence suggested to K. that she had a lover
called K.D.S. and it was he who was responsible
for the injuries on the deceased and K. and that she
was giving false evidence to exonerate her lover and
implicate the accused.

(1) In support of this suggestion, the defence
sought to place evidence before the jury that when
K was taken away from the scene she had said that
she knew nothing. This evidence was sought to be
led through a defence witness C who had stated in the
Magistrate's Court that when he arrived on the scene
he heard K. say that she did not know what had
happened when she was questioned by one L.A de-
fence application to put this to C. under sections 154
and 155 of the Evidence Ordinance was rejected on the
ground that the trial judge could not see any substance
in the submissions made.

Held: that the premature rejection of the appli-
cation was wrong inasmuch as it was a proper appli-
cation under section 154,

(2) There was only one fatal injury. The pro-
secution case was that the appellant had used two
weapons on the deceased. K only saw the iron pipe
being used. It was not clear in what circumstances
the {wo weapons were used.

The trial Judge appeared to have been considerably
influenced by the evidence of S as to the words uttered
by the appellant after the transaction was over.

Held: That (a) thesewords may have indicated
that the appellant was giving effect to his own obser-
vations of the injuries caused to the deceased and
K by another;
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(h) it was therefore a misdirection to tell the jury
that the “only infarence to be drawn from the words
which the appellant used was the set purpose of finish-
ing the deceased and K™

(¢) it was the duty of the trial judge to place the
alternative construction of the words before the jury
and under section 245(b) of the Criminal! Procedure
Code it was the duty of the jury to determine the
meaning ol words used in an unusual sense;

{d) having regard to the above observations and
the fact that the deceased had only one fatal injury the
trial judge ought not to have withdrawn from the
purview of the jury the possibility of a lesser verdict;

(¢) considering the nature of the injuries on K, it
was incumbent on the trial judge to direct the jury
to consider the possibility of a lesser verdict on the
charge of attempted murder as well,

(3) The defence suggested to K that the appellant
was not the assailant and had arrived on the scene
to intervene in the quarrel between K.D.S. and the
deceased. The trial Judge asked the jury why, if these
were matters which he put as suggestions to the
Crown, the appellant did not enter the witness box
and offer his evidence. He added that it was because
he was convinced that the evidence of fact to support
this suggestion would have operated against him,

Held: That (@) there is no obligation on the
intervenient in a quarrel between two persons to give
an explanation how the participants received their
injuries;

(b) the direction of the trial judge almost suggested
that it was incumbent on the appellant to prove how
the deceased and K came by their injuries;

(c) comment by a trial judge on the failure of an
accused person to give evidence should be confined to
those cases in which there are special circumstances
which the accused only can explain and which there-
fore call for an explanation;

(d)

tances.

in this case there were no such special circums-

(4) Held further: That (4) the strong views expres-
sed by the trial judge regarding questions of fact
virtually deprived the jury of an opportunity to
arrive at an independent view of the facts in spite of
the general direction that all questions of fact were for
the jury;

(b) it is undesirable for a trial judge to give
expression in strong language to his personal views
on the question of demeanour;

(¢) the expressions of the judge in regard to the
credibility of the witness K, the strong views of the
judge unsupported by evidence that the defence sought
unfairly to besmirch her character, the commendation
of S’s cvidence as being consistent only with a
murderous intention and the absence of a direction
that it might be equivalent and equally consistent with
the defence suggestion that the appellant was not the
assailant, had the cumulative effect of removing from
the conside:ation of the jury what were essentially
questions of fact for their determination.

PivAasena v. THE QUEEN - e

46 |

Court of Criminal Appeal — Conunent by trial
Judge in charge to Jury on accused’s failure to give
evidence — Scope of trial Judge's discretion to so
connment — Proper approach to question — Can in-
ference that such evidence would have been adverse be
cifrl'i‘(vff; — Applicability of Evidence Ordinance, seetion

The accused in this case did not give evidence
but called as his witness his sister who gave evidence
of an alibi. The learned trial Judge in his charge to
the Jury commented on the accused’s failure to give
cvidence and also said (i) that *‘the accused had sat
dumb in the dock, (ii) that he had not had ‘‘the
manly courage™ to give evidence but had got his sister
to substantiate his defence. He further invited the
Jury to infer that he was withholding evicence as
that evidence if led “would be adverse to his case.”

Held: (1) That the circumstances of the case
precluded the inference that the evidence which*the
accused withheld would have been adverse to his
case. He had through his sister, led evidence of an
alibi and it would be inapt to infer that he kept out of
the witness box because the assertion of an alibi was
inconsistent with the truth.

(2) That though it is a matter for the Judge’s
discrection whether he should comment onthe fact
that an accused has not given evidence, he skould
exercise great care in so doing.

{3) That in the present case, the terms in which
the directions of the learned Judge on this point
were made and his faulty formulation of the inference
that might be drawn from the failure of the accused
to give evidence may well have prevented the Jury
giving due consideration to the evidence of afibi led
by the defence and from giving proper effect to it.

(4) That however, as there was in fact evidence
upon which a Jury properly directed might reasonably
have convicted, a re-trial should be ordered.

CHANDRADASA v. THE QUEEN s i

Court of Criminal Appeal — Several accused indicted
on counts of unlawful assembly, murder and grievous
hurt — Towards close of prosecution counsel for defence
stating in the presence of the Jury that he advised his
client the 3rd accused to plead guilty of culpable homi-
cide not amounting to murder — Trial proceeding with-
out such plea — Conviction of only 3rd accused despite
careful direction by trial Judge to Jury to ignore coun-
sel’s statement regarding 3rd accused’s guili — Whether
re-trial should be ordered.

Five accused were tried on counts of unlawful
assembly, murder and grievous hurt committed in the
course of the same transaction. Towards the close of
the prosecution case, following a remark by the
learned trial Judge that there was no evidence of
unlawful assembly, counsel for the defence made a
statement in the presence of the Jury that he advised
his client, the 3rd accused, to plead guilty to the
offence of culpable homicide not amounting to murder
and added that it had been his position from the
beginning.
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The trial was adjourned thereafter and on the
next day, without the 3rd accused pleading guilty, the
trial procecded. The 3rd accused gave evidence deny-
ing the charges and the 5th accused admitted from the
dock that he took responsibility for the assault which
resulted in the death of the deceased.

Notwithstanding a careful direction by the trial
Judge that the Jury should ignore the defence counsel’s
statement as to the plea of guilty of the 3rd accused,
they found the 3rd accused guilty.

Held: That in the circumstances () it was difficult
to exclude the possibility that in reaching that verdict
the Jury did take into account Counsel’s statement
that his position all the time had been that the 3rd
accused had been guilty of the oflence of culpable
homicide.

() it was not a proper case to exercise the dis-
cretion to order a new trial,

THE QUEEN v. SIRISENA

Evidence Ordinance, section 27 — Portion of state-
ment made by accused led in evidence — Trial by
Jury — Duty of trial Judge o explain to jury effect
of admission of such statement — Proper inference to
be drawn — Failure to explain is non-direction amount-
ing to a misdirection.

Held: (1) That when part of a statement of an
accused person is put in evidence under scction 27
of the Evidence Ordinance, it is the duty of the trial
Judge to explain to the Jury that such a staterment is
only evidence of the fact that the accused knew
where the article discovered could be found, and
nothing more, ;

(2) That the failure to explain to the Jury the in-
ference which they may properly draw from a fact
discovered in consequence of a statement made by
an accused person, is a non-direction amounting to
a mis-direction.

QUEEN v. HEEN Banba

Court of Criminal Appeal — Murder — Prosecution
version conflicting with defence version — Non-
direction on circumstances supporting defence version
— Duty of trial judge to refer to important and signi-
ficant points — Grave and sudden provocation — Vey-
dict of culpable homicide not amounting to murder
substituted. g

The appelant was convicted of the murder of one
R. The prosecution version was that the appellant
caused the fatal injuries on the deceased with a
club. The deceased had not only club injuries but
alse an incised injury on her face which according to
the doctor could have been caused by a sharp cutting
instrument.

The appellant’s version was that the deceased app-
roached him with a katty and tried to assault him
whereupon he hit her several times with the fence
stick with which he was making holes to fix a fence.
The incised injury supported his version that the
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deceased had a katty in her hand and cut herself with
1t while struggling with the appellant. The prosecution
version, unlike the defence version, did not account
for the reason why the assault took place or for the
incised injury. A katty was found near the body.,

Held: (1) That although a trial judge is not re-
quired to mention to the jury every item of evidence
which might favour the defence, yet where as in this
case the only matter in dispute at a trizl is whether a
mitigatory defence is mace out, it is the duty of the
triz] judge to direct the jury to consider important
and significant points which can serve to test the credi-
bility of prosecution evidence. i

(2) That in this case the trial judge had failed to
direct the jury on the maltters which afforded some
independant corroboration of the appellant’s version,

(3) That the Court could not say that the jury in
this case would have rejected the defence of grave
and sudden provocation if they had received an ade-
quate direction as to the significance of the evidence
referred to above.

Toe QuUEEN v. HERATH BanDA
COURTS ORDINANCE

Courts Ordinance (Cap. 6), section 71 — Jurisdiction
of District Courts — Failure to plead lack of jurisdic-
tion — Requirement that such plea be taken in first
instance — Can such plea be taken thereafter by way
of amendment of pleadings.

Waiver — Jurisdiction — Distinction between patent
and latent want of jurisdiction — Can right to plead
latent want of jurisdiction be waived by conduct of
party,

Held: (1) That where a defendant in an action in
the District Court pleads without taking the plea
that such Court has no jurisdiction to hear the action,
section 71 of the Courts Ordinance precludes him
from objecting to the jurisdiction of the Court there-
after. Such Court must then be taken and held to have
jurisdiction over such proceedings.

(2) That a defendant who has so failed to plead to
Jjurisdiction in the first instance, cannot by reason of
the bar imposed by section 71 be permitted to take
such plea even by way of amendment of his answer.,
The existence or absence of prejudice is rendered irre-
levant by the express provision found in section 71.

(3) That the present case, not being one of total
or absolute want of jurisdiction, the conduct of the
defendant also precluded him from raising the quest-
ion in an amended answer.

FERNANDO v, VANLANGENBERG
CRIMINAL PROCEDURE CODE
Sections 121, 122, 172, 173, 176 and 234.

THE QUEEN v. KULARATNE & Two OTHERS

Sections 347 and 357 — Application to review order
of discharge of accused after non-summary proceed-
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ings — Revisionary powers of the Supreme Court —
Powers and funclions of Attorney-General in respect
of nen-summary proceedings.

Held: (1) That the Supreme Court has un-
doubted powers to revise any order made by a
Magistrate in its discretion, including an order of
discharge of accused persons after non-summary
proceedings.

{2) That these powers must only be exercised, if
it will be exercised at all, in the most extraordinary
cases where a positive miscarriage of jutsice would
otherwise result.

(3) That in view of the Attorney-General’s powers
and functions under sections 388 and 391 of the
Criminal Procedure Code, it ought never to be neces-
sary for the Supreme Court to be called upon to
exercise its powers in respect of matters vested in his
discretion.

KovinDEN VELU v, VELU,

SON OF RAMASAMY &
ANOTHER e .

Section 339 — Is Sunday a dies non — Holidays
Aet No. 17 of 1965.

JAYAWARDHENA v. THIRUCHELVAM

Section 245(b) —

Pivasena v. THE QUEEN

DEBT CONCILIATION ORDINANCE

Debt Conciliation Ordinance (Cap. 81), Sections
14(1), 17(e), 24(2)(c), 26(1), 56 and 64 — Meaning
of ‘Debtor® in Ordinance as amended by Act No. 5 of
1959 — Action on pormissory note — Order staying
proceedings on the ground that court had no jurisdiction
as the matter was pending before Debt Conciliation
Board — Argument in appeal that matter pending be-
fore Board was a separate morigage debt on an appli-
eation under Section 14(1) — Can a debtor make an
application under Section 14(1) for settlement of an
unsecured debt: — Circumstances in which unsecured
debts can be reviewed by the Board.

The plaintiff sued defendant on a promissory note.
The learned District Judge made order staying pro-
ceedings as he took the view that the matter was
pending before the Debt Conciliation Board and there
fore under section 56 of the Debt Conciliation Ordi-
nance he had no jurisdiction.

In appeal it was contended on behalf of the plain-
tiff that the matter pending before the Board was a
debt in respect of a mortgage bond on an application
made under Section 14(1) of the said Ordinance. The
disclosure of this unsecured debt as a particular re-
quired by Section 17(e) did not have the effect of
making it “a matter pending before the Board.”
Hence the learned District Judge was wrong in taking
the view he did.

Held: (1) That the learned District Judge erred
in the view he had taken in dismissing this action.
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(2) That a debtor could not under Section 14(1)
of the Ordinance make an application to the Board
for the settlement of an unsecured debt owed to a
secured creditor.

{3) That unsecured debts can be reviewed by the
Board only in certain circumstances, e.g. under
section 24(2)(c) and section 26(1).

ATHAMBAWA v, BEE BEE

DEEDS

Deed — Construction of — Conditional transfer by
co-owners — Repurchase of property by these vendors
Second conditional transfer by them — Retransfer
again without specifying shares — Can there be a change
in the extent of their rights?

Held: That when the property which is conveyed
on a conditional transfer is purchased back by the
vendors, the deed in their favour must be construed
to mean that the property was returned to them in the
same proportions in which they held at the time of the
conditional transfer, unless there is scmething to
indicate to the contrary.

GARLIS SINGHO v. GEEGAR SINGHO & OTHERS

DISCOVERY

Discovery of Documents — On what grounds can
such application be resisted — Whether Court has
right to inspect documents.

EASTERN STAR Lines LIMITED v. THE DEUTSCHE
BanNk oF HAMBURG i 2s :

DISTRICT COURTS

Jurisdiction —Failure to plead lack of jurisdiction—
Requirement that such plea be taken in first instance
— Can such plea be taken thereafter by way of amend-
ment of pleadings?

FERNANDO v. VANLANGENBERG o h

DIVORCE

Divorce — Malicious desertion — Uncontradicted
evidence of plaintiff that defendant commitied adultery
in 1949 and thereafter lived with that man — Now,
child born by him — Also that during long period of
plaintiff’s illness a woman now, his mistress with 3
children by him looked after him, — Delay in bringing
action explained — Discretion to withhold granting
divorce — Should it be exercised in plaintiff’s favour ?
— Civil Procedure Code, Section 602.

This is an appeal from an order dismissing an action
for divorce filed by the husband against his wife on
the ground of malicious desertion. According to the
uncontradicted evidence of the plaintiff parties were
married on 7/7/1943; the defendant committed
adultery in 1949 and thereafter continued to live
with that man, by whom she has a child; the delay in
filing this action was due to illness, several transfers
to various places in the course of his employment,
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to lack of funds, inability to ascertain whereabouts
of the defendant; he was disabled for about 1 1/2
years, during which period another woman looked
after him and by her he has now three children: he
filed this case as there was no future for his children.

Held: (1) That, in the circumstances it is appa-
rent that the marriage has completely broken down
and the discretion vasied in the court under the
proviso to section 602 of the Civil Procedure Code
should be exercised infavour ofthe plaintiff-appellant.

(2) That in the interests of the children, the
woman who lives with him and also in the interests
of the defendant and her child, a decree nisi should
be entered granting the plaintiff a divorce from his
wife.

PERERA v, MATHUPALI 66

DOCUMENTS

Inspection of — Privilege — Grounds upon which
inspection may be resisted.

EASTERN STAR LINES LD, v. THE DruTSCHE BANK OF
HAMBURG

93

EVIDENCE |
Of experts.

THE QUEEN v. KULARATNE & Two OTHERS (e |

Unsworn statement from the dock by accused —
Weight to be attached to.

THE QUEEN v. KULARATNE & Two OTHERS e |

Inspection of documents — Privilege — Grounds i
upon which inspection may be resisted.

EASTERN STAR LiNes L1D. v. THE DEUTSCHE BANK

OF HAMBURG 93

EVIDENCE ORDINANCE
Section 27,

QUEEN v. HEEN BANDA 63

Section 131

- EASTERN STAR LINES LMITED v. THE DEUTSCHE

BANK OF HAMBURG g - 93

Sections 154 and 155.

PrvAsena v, THE QUEEN 46 |

FIDEICOMMISSUM

Fideicommissum—Gift of 1{3 of share of land to C sub-
Ject to condition if C dies without children and without
alienating i, the share should devolve on Doner’s two
sons, W. apd P. by 3rd wife Porlentina, subject to donee’s
wife’s 8's life-interest — Gift of balance 2/3 share to
said 3rd wife subject to fidiecommissum in favour of
W and P — Deaths of C in 1928 issueless, of S in 1928
and of W and P intestate and issueless in 1925 — Gif
by 3rd wife, Porlentina by P4 of 1937 to plaintiff and
another — Could Porlentina have transferred rights
to the land as the conditions of the fideicommissum were
still pending — Could W and P have transmitted their
expectations of the fideicommissum as they predeceased
the donee ?

R the original owner of certain lands was married
thrice. By his Ist wife he had a son C. to whom he
gifted by P1 of 1919, 1/3 share of the land subject to
the condition that if C died without children and
without alienating his share, his wife S should during
her life-time possess it without selling mortgaging or
alienating it and on her death the said share would
devolve on R’s two sons by 3rd wife Porlentina, viz.
W & P. The balance 2/3 share was gifted to Porlentina,
viz (3rd wife) subject to a fideicommissum in favour
of her two children, the said W & P.

C died issueless in 1928, S (his wife) died in 1952
and W & P died in 1925 intestate and issueless. Por-
lentina by deed No. 3205 of 1937 (P4) gifted the said
lands to V and the plaintiff. V devised his 1/2 share by
last will to his son subject to life interest of the plaintiff,

Plaintiff instituted action for declaration of title
to 1/2 share and for declaration that she was entitled
to possess the balance 1/2 share against the Ist and
2nd defendants (husband and wife) who claimed rights
from one of the four children of R’s second marriage
stating that when W & P predeceased the fiduciaries
in the said gift P1, the fideicommissum failed and the
land reverted to R (original owner) and therefore the
2nd defendant was entitled to possess.

The learned District Judge gave judgment for the
plaintiff. In appeal it was contended inzer alia on
behalf of the defendants appellants.

(a) that W & P were not fideicommissaries who
could transmit their expectations of the fideicommissum
as they had predeceased C and the conditions were
still pending.

(b) that the plaintiff has no claim as the deed by
Porlentina in favour of plaintiff’s predecessor was
executed in 1937 before title to the property had
vested in Porlentina as the conditions of the fideicom-
misum were still pending and that the principle of
rei tradiiae et venditae would not operate here,

(c) that upon a gift of the property itself the
spes or expectation of fideicomnrissum would not pass
to the donee.

Held: (1) That W & Pwere fideicommissaries
notwithstanding the fact that conditions on which
they were to be vested with rights under the fidei-
cimmissum were still pending, as the fideicon:nissum
had been created by deed and not by last will,
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(2) That the words in P4, the gift by Porlentina
viz, “together with all the rights title and interest
whaltsoever thergin and thereto of me the aforesaid
donor” are sufficient to pass the expectation of the
fideicommissum to the donee.

PREMARATNE & ANOTHER v. FERNANDO

FOOD AND DRUGS ACT

Sections 56(1) and 57 — Sale of outdated drug—Pur-
chase after scrutinising labels by purchaser — Can sale
be said to be one to the prejudice of purchaser.

KUMARASINGHE v. THE

Foop AnND DRUGS INSPECTOR
RATNAPURA i ; i

HOLIDAYS ACT NO. 17 OF 1965

Holidays Act, No. 17 of 1965, section 2a) —
Criminal Procedure Code, section 339 — Inconsistency
between the two statutes regarding computation of
time within which an appeal must be preferred —
What is a dies non? — Are Sundays to be regarded as
dies non since the Holidays Act?

Held: That with the enactment of section 2(a)
of the Holidays Act No. 17 of 1965, the provision in
section 339 of the Criminal Procedure Code for the
exclusion of Sundays in computing time within which
an appeal must be preferred ceased to be law.

JAYAWARDHENA v. THIRUCHELVAN
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HOUSING & TOWN IMPROVEMENT ORDINANCE

Housing and Town Improvement Ordinance, (Cap.
268) Sections 5 and 13 — Conviction for erecting
boundary wall without permission of Chairman of
Urban Council — Evidence indicating erecting or
reparing old one — Reference by prosecution witness
to joining new wall to old wall — No sketch or plan —
Unsatisfactory nature of prosecution evidence.

Continuing offence — Need to prove it again.

The accused was convicted of constructing a boun-
dary wall without the approval of the Chairman of the
Urban Council. There was evidence to the effect that
the accused was repairing or re-erecting an old one.
The evidence of the prosecution witnesses too referred
to “joining the new wall to an old wall and to the
existence of an old boundary wall on the northern
side, without any indication that it was within or
outside the premises. There was no sketch or plan to
support the charge.”

Held: (1) That in view of the unsatisfactory
nature of the evidence the conviction should be
set aside.

(2) That section 13 of the Housing & Town Im-
provement Ordinance should not be used in order to
impose 2 fine on a person in anticipation of his con-
tinuing the offence.

(3) That the continuing of an offence after con-
viction is itsell an offence and should be proved
again before & person is held liable to pay the dailv
fine referred to in the Section,

HUSSEN v. DE SILVA

INCOME TAX ORDINANCE

Income Tax Ordinance — Relief under Section
18(1)(e) — Support of dependants by assessee in edu-
cational establishments — Dependants living away from
the educational establishments — Is assessee entitled
to relief — Construction of the words *maintained ...
in ... cn educational establishment.”

The assessee claimed relief under section 18(1)(c)
of the Income Tax Ordinance in respect of three
dependants (two brothers and a sister) whom he sup-
ported during therelevant years of assessment as stu-
dents in different educational institutions in Colombo
while residing at addrcsses outside such institutions.
The assessee was a public servant who during the
relevant period held office under the Government at
Puttalam and Galle.

Section 18(1)(e) aforesaid offers relief in respect
of two categories of persons, namely, those who
throughout the year preceding the year of assessmerit
cither (@) lived with the assessee and were maintained
by nim or (b) were maintained by him in any sana-
torium asylum or educational establishment, The
category relevant to this case is (b).

On a case stated for the opinion of the Supreme
Court under section 78(1) of the Income Tax
Ordinance the Crown contended that inasmuch as the
said dependants resided at places away from the res-
pective institutions where they reccived their education
they did not satisfy the condition of being “main-
tained .., in ... an educational establishment.”

Held: (1) That the word “maintained® in section
18(1)(e) of the Income Tax Ordinance is used in
relation to educational establishments in the sense
of being supported therein rather than in the sense of
living and being supported therein.

(2) That therefore, the assessee was qualified for
the relief asked for.

COMMISSIONER OF INLAND REVENUE v. NAVARATNA-
RAJAH .. it

|]NDUSTR'{AL DISPUTES ACT

Labour Tribunals — Duty of Tribunal to assess all
evidence led before it — Erroneous assumption that no
evidence led on certain point — Whether question of law
— No just and equitable order possible — Industrial
disputes Act, section 36(4),

Held: (1) That where a Labour Tribunal has
erroneously taken the view that there was no evidence
at all on a certain point when in fact there was, this
would amount to a question of law,

_(2) That an order based on such an erroneous
view was not a just and equitable order as the
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evidence that has been led has to be assessed. Such
order should, therefore, not be permitted to stand.

CEYLON STEEL CORPORATION v,

THE NATIONAL
EmpLOYEES Union i

Labour Tribunals — Duty te act judicially — Ratio
decidendi in United Engineering Workers’ Union v,
Devanayagam — Need for proper findings of fact before
an order that is just and equitable can be made — Such
Tribunal precluded from travelling outside the evidence
led before it — Industrial Disputes Act, section 31C
and rules 20, 21, 25 of the Regulations — Appeal —
Question of law — Findings of fact unsupported by
evidence — Whether error of law — Duty to consider
admissions of applicant proved before Tribunal —
Whether strict proof of documents required in inguiry
before Labour Tribunal.

Held: (1) That where in an inquiry before the
Labour Tribunal, the employer (respondent-appellant)
had proved admissions of the charges against him by
the workman (applicant-respondent) whose services
had been terminated, such admissions constituted evi-
dence before the Tribunal which it was undera d uty to
consider. In the absence of any evidence by the work-
man to the conirary, the employer was entitled to
rely on such evidence.

(2) That a Labour Tribunal is under a duty to act
judicially. In arriving at findings of fact such a
Tribunal is as closely bound to the evidence adduced
before it and completely cdependent thercon as any
Court of law. This is a necessary basis for the exercise
by Labour Tribunals of that wide jurisdiction given to
them by statute of making such orders as they
consider to be just and equitable.

(3) That this duty to act judicially becomes clear
when one considers that the Labour Tribunals is
required to give both parties a full opportunity of
stating their cases, a notice of the full statement of the
opposite party and a notice of time and place of hear-
ring and inasriuch as the Tribunals is impressed with
the duty to hear evidence and its orders are made
subject to a right of appeal to the Supreme Court
on matters of law.

CeviLoN TRANSPORT BOARD v. GUNASINGHE

Industrial Disputes Act, seetion 49 — Coconur
Research Ordinance (Cap. 440) — Employee of
Coconut Research Board seeking relief under Industrial
Disputes Act — Contention of Board that it is entitled
to claim privileges available to Crown employees on the
basis that it performed functions and duties traditionally
performed by the Crown or the Government — Is such
contention valid — Interpretation Ordinance (Cap.
2) section 3.

In a dispute regarding the right of an employee
of the Coconut Research Beard to seek relief under
the provisions of the Industrial Disputes Act, it
was contended on behalf of the Board that as it per-
formed functions and duties traditionally performed
by the Crown or the Government and as such was
in consimil{ casu with a servant or agent of the Crown
and therefore entitled to the privileges claimed by the

75

Crown or Government under section 49 of the Indus-
trial Disputes Act. Section 49 made the other provi-
sions of the Act inapplicable to the Crown or Govern-
ment in its capacity as employer or to a workman
in the employ of the Crown or Government,

Held: That the contention must fail and that the
Board would be amenable to the jurisdiction of a
Labour Tribunal in terms of the Industrial Act.

CocoNUT RESEARCH BOARD v. SUBRAMANIAM

‘ JURISDICTION

See under—CoURTS ORDINANCE

KANDYAN LAW

Kandyan Law — Revecation of gift of immovable
property — Intention as expressed in the deed of gift
— Kandyan Law Declaration and Amendment Ordi-
nance (1939), section 4(1).

A deed of gift was executed priorto the enactment
of the Kandyan Law Declaration and Amendment
Ordinance, 1939, the donor and donee both being
subject to Kandyan Law.

The deed contained iater alia, the terms that the
donors ““do hereby transfer, set over and assure by way
of gift unto the said donee, his heirs executors adminis-
trators and assigns the said several premises
all the estate, right title and interest elaim angd demand
whatsoever of us the said donors into upon or out of the
said premises hereby gifted and assigned
the said donee his aforewritten for ever.’’

The donor thereafter revoked the donation by a
subsequent deed. The right of the donor to revoke
the donation was questioned,

Hed: (1) That as the deed of gift was executed
prior to the enactment of the Kandyan Law Decla-
ration Amendement Ordinance, section 4( 1) of the
Ordinance enabled the donation to be revoked in 50
far as such revocation did not prejudice to a greater
extent than the right which would have accrued to the
donee, had the donor purported to exercise his right
of revocation before the enactment of the Ordinance.
Hence the Kandyan law prevailing prior to theenact-
ment of the Ordinance would be applicable in deter-
mining the donor’s ability to revoke such a donation.

(2) That where all the provisions of a deed taken
together show that there has been an effective renun-
ciation of the donor’s rights, the donation is irre-
vocable. The formula “the donor shall possess forever™
stated by itself and without more, does not constitute
an effective renunciation of the donor’s rights to
revoke a gift. The words *“for ever” in such a context
merely manifest an intention to rest the donee with the
full dominion.

KEKULANDARA v. MOLAGODA

KANDYAN LAW DECLARATION AND
AMENDMENT ORDINANCE 1939

See Under KANDYAN LAw.
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See under INDUSTRIAL DISPUTES AcCT

LANDLORD AND TENANT

Landlord and Tenant — Sub-letting of premises sub-
ject to Rent Restriction Act — Premises owned by
Crown — Written agreement that tenant shall not
sub-ler — Statutory right of landlord under National
Housing Act to cancel tenancy and recover possession
on breach of this provision — Such right not exercised
— Can the tenant sue sub-tenant for ejectment — Privity
of contract between tenant and his sub-tenant — Sub-
tenant not protected under Rent Restriction Act where
premises belong to the Crown.

Pleadings — Plea of estoppel not taken — Can issue
be raised at Irial.

The premises in question were governed by the
provisions of the Rent Restriction Act. The plaintiff-
respondent took the premises on rent from its owner,
the Department of National Housing, on a written
agreement which provided inter alia, that the tenant
shall not let or sub-let any part of the premises. Breach
of this provision gave the landlord a right to cancel
the tenancy and recover possession of the premises by
virtue of the provisions contained in Part V of the
National Housing Act. The respondent sub-let the
premises to one P. 8. Perera who in turn sub-let a
portion of it to the appellant. The Commissioner of
National Housing did not choose to cancel the tenan-
¢y of the respondent. but brought an action to eject
the sub-tenant — the appellant. In that action it was
held that the provisions of the National Housing
Act did not empower the Commissioner to eject the
appellant. The respondent then filed the present action
for his ejectment.

Held: (1) That the respondent’s action to eject
the appellant was properly constituted, although un-
der the tenancy agreement the landlord of the
premises was the Department of National Housing
(the Commissioner of National Housing having
been held to have no right to eject the appellant).

(2) That the respondent could enter into a valid
.contract to let the premises to the appellant even
though he had no right or title to it nor any authority
from the true owner to do so.

(3) That rent receipts produced in evidence
showing that the appellant paid rent direct to the
respondent and an admission of tenancy in the appel-
lant’s answer (although tenancy was later denied in an
amended answer) afforded adequate proof of privity
of contract between the appellant and respondent.

(4) That it is not open to the appellant, as a
sub-tenant, to avail himself of the protection
afforded to a tenant under the Rent Restriction Act,
n view of the fact that the premises in question
belong to the Crown,

(5) That where the plea of estoppel had not teen
taken in the pleadings no issue may be raised thereon.

NANDIAS SiLvA v. UNAMBUWA

MAINTENANCE

Maintenance Ordinance, Section 2 — Application
by wife for maintenance — Magistrate ordering defen-
dant to pay Rs. 15/- monthly — At trial admission
by wife that she was in receipt regularly of Rs. 50/-
monthly on a consent order as interim maintenance in
a pending divorce action between the parties — Was
there a neglect or refusal to maintain wife ? — Juris-
diction to make such order in the circumstances.

Where a Magistrate made order directing the
defendant-appellant to make a monthly payment of
Rs. 75/- as maintenance towards his wife — the appli-
cant respondent — while admittedly she was regularly
in receipt of a sum of Rs, 50-/ monthly on a consent
order made in a pending divorce action between the
parties by way of interim maintenance.

Held: (1) That the learned Magisirate had no
jurisdiction to entertain the application, as there has
been no neglect or refusal to maintain the applicant
within the meaning of Section 2 of the Maintenance
Ordinance.

(2) That where after a reconciliation was effected
between the parties to a maintenance case, they ap-
peared before the Court and stated that they were
living together and the learned magistrate made order
T discharge the respondent, the proper order for the
Magistrate to have made was one dismissing the
application.

DaviD SINGHO v. GUNAWATHIE

Maintenance Ovrdinance (Cap. 91) section 20 —
Whether payment of a lump sum absolves a father from
all liability thereafter to maintain a child — Whether
an agreement not to apply for maintenance debars an
applicant from obtaining relief under section 2 — Fac-
tors relevant to the assessment of the quamtum of
maintenance.

Held: (1) That the payment of a' lump sum of
money in lieu of monthly payments and a notarial
agreement to the effect that no further sum shall
be claimed as maintenance, do not relieve a father of

23
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