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ADMINISTRATIVE DISTRICTS ACT

Schedule | — Does Panadura fall within the adiminis-
trative district of Kalutara

Hassan v. INSPECTOR OF POLICE, PANADURA

BILLS OF EXCHANGE

Pleadings — Action on cheque — Need to plead
presentment and notice of dishonour or the circums-
tances dispensing with necessity therefor — Action
not constituted otherwise.

Bills of Exchange Ordinance (Cap. 82) sections 45,
46, 48, 49, 50, 98(2) — Presentment for payment—
Notice of dishonour — Essential ingredients of action
on cheque — Law of both Ceylon and England similar
— Proof of these ingredients or circumstances dis-
pensing with necessity for them essential for success of
action.

Held: (1) That in an action on a cheque it is
necessary for the plaintiff to both plead and prove the
essential statutory requirements of presentment and
of notice of dishonour. Where these requirements
can be dispensed with or have been waived in terms
of the statute, then it is necessary to plead and prove
the circumstnces which in law have the effect of
dispensing with these requirements.

(2) That in the present case, the plaintiff’s action
must fail in limine for mon-compliance with these
essential and imperative requirements.

SENANAYAKE v. AsDuL CADER
BRIBERY ACT
Bribery Act — Prosecution under section 19 —

Burden of Froof — Can Court take judicial notice of
the fact that the Police Officer is not authorised by Law
or terms of his employment to accept a gratification?

Where a Police Sergeant was charged and convicted
under section 19 read with Section 89(b) of the Bribery
Act with the offence of accepting a gratification in a
sum of Rs. 25/- which he was not authorised by law
or the terms of his employment o receive.

Held: That the Court will not take judicial notice
that a police officer was not authorised by law or the
terms of his employment to accept a gratification for
doing an act which would have the effect of interfer-
ing with the course of justice in a proceeding pending
before a Court of law.

THE QUEEN v. HAMEED & ANOTHER

BUDDHIST TEMYORALITIES

Proclamation under Section 3 of Buddhist Tempora-
lities Ovrdinance—Judicial notice of.

FERNANDO v. BINGIRIYE SRI SOMALOKA NAYAKE THERO
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BUTCHERS ORDINANCE
Sections 2 and 24 — What is “beef™.

HassAN v. INSPECTOR OF POLICE, PANADURA

CEYLON (CONSTITUTION) ORDER-IN-COUNCIL

Section 29(2)(d) — Altering the constitution of a
religious body. ' .

SUNTHARALINGAM v. HErRATH, H.Q.I. PoLrice, Kan-
KESANTURAI i =5 i

CEYLON HOTELS CORPORATION

Rest House Keeper employed by Ceylon Tourist
Board — Rest House let to Corporation by the Board
— When Services of resthouse-keeper terminable.

CeyrLoN HOTELS CORPORATION v. JAYATUNGE

CEYLON TOURIST BOARD ACT

Lease of resthouse by Board to Ceylon Hotels Cor-
poration — Right of Corporation to dismiss employee.

CeYLON HOTELS CORPORATION v, JAYATUNGE

CHEQUE

See under — BILLS OF EXCHANGE

CIVIL PROCEDURE CODE
Section 666.

CEYLoN HOTELS CORPORATION v. JAYATUNGE

Section 84 — Absence of plaintiff on trial date —
Application for postponement by plaintiff’s proctor —
Refusal — Participation of plaintiff’s Proctor in pro-
ceedings — Decree Nisi dismissing action — Applica-
tion to set aside decree nisi within 14 days — Inquiry
held after 14 days — Dismissal of application as 14
days had lapsed — Validity of order nisi — Whether
proceedings inter partes.

On the trial date the plaintiff was absent and his
proctor applied for a date on the production of a
medical certificate which the defendant challenged.
The learned District Judge refused a postponement
and entered decree nisi. Plaintiff sought to show cause
whithin 14 days but after the inquiry which took
place after the 14 days, the District Judge refused the
application on the ground that the decree nisi had
become absolute. .

Held: That as the plaintiff’s proctor appeared in
court to make the application for a date, it was not
open to him to withdraw from the case at that stage
and the proceedings on that day were inter partes.
Therefore, the learned Judge had erred in entering a
decree nisi.

MENDIS SiLva v. DaviD SiLva
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Section 218 —

ATCHUVELY MULTIPURPOSE CO-OPERATIVE SOCIETY

L1D. v. BALASINGHAM & OTHERS .. S

Sections 118 and 119,

KanysoN & OtHERs v. Rasian & Two CONNECTED
CASES a i 7

Sections 84, 85, 207, 403 and 496.

DINGIRI AMMA v. APPUHAMY

Sections 260 and 262.

JosepH v. THIRUCHELVAM % .. 94

CONTROL OF PRICES

Price Control Act — Sale of one pound tin of Nes-
pray above controlled Price — Can the prosecution
sucezed without proving that tin contained a pound of
milk food known as Nespray but relying on the label
on it — Evidentiary value of label — Need to ascertain
whethzr what is controlled is a pound of milk food or
tin of milk food.

Charge of failing to exhibit conspicuously on a
notice board the maximum retail price — Failure to
produce notice board—Can conviction be sustained?

Where the evidence established that the accused sold |
a pound tin of milk food labelled Nespray, for
Rs. 3/-, when such a tin is price controlled at Rs. 2/50.

Held: (1) That the conviction should stand as
an examination of the relevant Price Order confirms
the submission that the price is fixed per tin and not
per pound. |

(2) That therefore the question whether what is
stated in the label is factually true does not arise.

(3) That a conviction for failing to exhibit cons-
picuously on a notice board the maximum retail price
could not be sustained where the prosecution failed to
produce the notice board to enable the Magistrate to
form his own opinion.

Per de Kretser, J. “From the evidentiary point of
view the legend Nespray 1 lb. nett on the label is
hearsay and the case of Myers v. Director of Public
Prosecutions, (1964) 2 A.E.R. 881 cited with approval
in Patel v. Controller of Customs, (1965) 3 A.E.R. 593,
‘makes clear beyond doubt that the list of exceptions
to the hearsay rule cannot be extended judicially to [
include such things as labels or markings.” ”

MusTAPHA v. S.I. PoLICE, BATTICALOA .. 49

Control of Prices Aet (Cap. 173) as amended, i
sections 3, 4 — Charge of selling beef at rate above
maximum price fixed in terms of Act — Offence alleged
to be committed within Administrative District of
Kalutara — Stall described in evidence both as Kesel- |

watte-Panadura stall and as Sarikkamulla stall — Has
prosecution discharged its burden — Administrative
Districts Act, (Cap. 392), Schedule 1.

Meaning of word “beef” — Whether prosecution had
failed to prove that item sold was beef within the mean- -
ing of the Price Order in question — Expression *beef”’
to be given normal meaning in English language in
absence of definition in Price Order — Meaning in Ox-
ford Dictionary — Consultation of appropriate works
of reference — Whether flesh of Ceylon buffalo would
be *beef’ — Evidence Ordinance, section 57 — Butchers
Ordinance (Cap. 272) sections 2, 24. : S

The accused-appellant was charged and convicted
under section 4(1) read with section 3(2) of the
Control of Prices Act with the sale of beef at a rate
above the maximum price fixed in terms of the Act
and notified in Government Gazette No, 14218 of
7.11.64,

The two main points urged by the appellant were
firstly that there was no proof that the offence was
committed within the A dministrative District of Kalu-
tara to which the Gazette notification applied; and
secondly that the prosecution had failed to prove
that the item sold was ‘beef” within the contemplation
of the Order in question. It was strenuously urged that
the prosecution had failed to exclude the possibility
that the meat sold was buffalo meat. The submission
was made in view of the report of the Government
Analyst which stated that the production was found
upon analysis to be beef within the meaning of that
term in the Butchers’ Ordinance. A perusal of this
Ordinance showed that the word beef as used therein
included the flesh of tame buffaloes. Thus the only
expert evidence before the Court left open the possi-
bility that the flesh in question was that of a buffalo.

In regard to this point, the relevant price order
which appeared in the Government Gazette directed
that for the purpose of that order the expression
“‘Beef” did not include imported beef whether frozen,
salt or chilled or any form of offal. Beyoiid that ex-
planation the order did not seek to propound a
defintion of the expression ‘beef’. v

The argument on the first point was based on the
stall at which the sale occurred was described variously
in the proceedings as the Keselwatte-Panadura stall
and as the Sarikkamulla beef stall. It was submitted
that there was no proof that Keselwatte-Panadura or
alternatively Sarikkamulla were places falling within
the Administrative District of Kalutara.

Held: (1) That it was clear from the evidence
and the submissions before the trial Judge that the
Stall which the witnesses referred to as Keselwatte-
Panadura stall and the Sarikkamulla stall was one
and the same stall and that this same stall was known
by both descriptions.

(2) That it followed that the evidence of the wit-
ness who spoke of having proceed~d to the Kesel-
watte-Panadura meat stall constituted evidentiary
material before the Court indicating that the stall
was situated in Panadura.

(3) That further, the Alphatetical and Numerical
List of Villages in the Western Province (compiled by
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the Department of Census and Statistics) which was a
work the Court could consult and act upon in terms
of section 57 of the Evidence Ordinance, showed that
the Village Keselwatte fell within Panadura. It was
clear that Panadura itself was within the Adminis-
trative District of Kalutara from the Second entry
in the first Schedule of the Administrative Districfs
Act No. 24 of 1955, (Cap. 392).

(4) That the expression ‘beef’ must be given the
normal meaning which it bears in the English language
inasmuch as there was no definition to serve as a guide
in the present Price Order.

(5) That after consulting appropriate works of
reference such as the Encyclopaedia Britannica and
W.W.A. Phillips’ treatise on the Mammals of Ceylon,
which the Court was entitled to do in terms of section
57 of the Evidence Ordinance, it would appear that the
buffalo of Ceylon was the animal bubalus which was
scientifically grouped as a member of the Ox family
and was therefore an animal of the ox kind. Its flesh
would thersfore be ‘beef’ as defined in the Gxford
Dictionary and in the absence of a definition in the
Price Order would be beef for the purpose of that
order also.

HassaN v. INSPECTOR OF PoOLICE, PANADURA

Price Control Act — Price Order Jixing maximum
price of mutton with bones and that bone content shall
not exceed 25%, of the total weight of one pound —
Reasonableness of the order — Impossibility of ascer-
taining precisely the required percentage — Ulrra vires,

The accused (a butcher) was convicted of selling
(@) a pound of mutton with bones at Rs, 2/50
when the controlled price was Rs. 2/25 per Ib.

(b) a pound of mutton with bones, the weight of
the bones exceeding 259 of the total weight of one
pound in contravention of Price Order No. E.D. 107
published in Government Gazette 13255 of 7.8.1962,
paragraph 3 of which provides that when mutton is
sold with bones, the weight of bones sold therewith
shall not exceed 25% of the total wieght sold.”

Held: (1) That the said Price Order is wltra
vires as it is unreasonable to insist that where there is
a sale of mutton with bones, the percentage of bone

must not exceed 25 %, ,for it is impossible for a butcher '

to ascertain with precision what percentage of it is
bone without scraping the flesh off it.

(2) That the falsity of the evidence given for the
defence does not necessarily show that the evidence
for the prosecution is true,

ABUSALLY v, PRICE CONTROLLER, KANDY

Control of Prices Act — Evidentiary value of the
label in regard to weight of tin of condensed mille —
Whether hearsay — Has prosectuion discharged its
burden.

Proof — Burden on prosecution in criminal case —
Meaning of phrase ‘‘beyond reasonable doubt.”

70

' COURT OF CRIMINAL APPEAL DECISIONS

The accused was convicted under the Control of
Prices Act for having sold a tin of condensed milk —
“Golden Crown” 14 ounces — for 98 cents when the
maximum controlled retail price was 90 cents.

Held: That there was sufficient circumstantial
evidence to afford prima facie proof that the article
that was sold by the apellant was the article referred
to in the Food Price Order.

Held further: (1) That the evidence led by the
prosecution might not have been sufficient if the of-
fence related to opium, ganja or unlawfully manufac-
tured spirits for the reason that such things are per se
cither injurious or harmful or prohibited by law.

(2) That in the case of offences in respect of opium
ganja or unlawfully manufactured spirits as well as
offences in respect of condensed milk, the standard
of proof is that of proof beyond reasonable doubt,
but in the case of the latter, proof need not be as strict
as in the case of the former because of the principle
that the more serious the imputation, the stricter is the
proof which is required.

(3) That the phrase “beyond reasonable doubt”
does not mean that the degree of probability must in
all cases be as high as 99% or as low as 51%. The
degree required must depend on the mind of the
reasonable or just man who is considering the parti-
cular subject-matter. In some cases 51% would be
enough, but not in others,

(4) That in the present case, by an examination of
the tin of condensed milk one can be satisfied as to
1:5{.} weight to that degree of probability as is referred to
above.

Hamza LeBsg v. FooD & PricE CONTROL INSPECTOR,
PUTTALAM v e s

CO-OPERATIVE SOCIETIES

Co-operative Societies Ordinance — Award made
thereunder — Enforcement of award in terms of Section
334 of the Co-operative Societies (Amendment) Act
No. 27 of 1964 — Issue of Writ by Court — Is judg-
ment-debior’s dwelling house liable to be seized and
sold — Civil Procedure Code, section 218 proviso, as
amended by Section 2(2) of Act No. 49 of 1958,

Held: That where a court directs a writ to issue for
the enforcement of an award section under 53A(4)
of the Co-operative Societies Ordinance, the judg-
ment-debtor is not entitled to the benefit of the ex-
emption of his dwelling house from seizure and sale
conferred under section 218 of the Civil Procedure
C;s%e as amended by section 2(2) of Act No. 49 of
1 .

ATCHUVELY MULTIPURPOSE CO-OPERATIVE SOCIETY
LTD. v. BALASINGHAM & OTHERS

Penal Code, Section 32 — Murder — Common In-
tention — Circumstantial evidence— Directions neces-
sary in trial Judge's summing up — Sole reasonable
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inference — Position when either view possible —
Divided verdict — Court of Criminal Appeal Ordinance
(Cap. 7), section 5, proviso.

The 4 accused appellants were indicted on a charge
of murder. Specific acts of shooting at the deceased
were attributed to the Ist and 2nd accused. The 3rd
and 4th accused were indicted on the basis of their
having shared a common intention to be inferred from
purely circumstantial evidence.

The prosecution case, which the jury accepted in
convicting all the accused of murder, consisted of:

As against the 1st accused, the fact that he fired the
first shot, theevidenceof a strong motive orill will
towards the deceased as disclosed by acomplaint
made by him to the Police made about eighteen hours
before the shooting, as well as a definite threat
uttered about three or four hours before the shooting.

As against the 2nd accused, the fact that he fired the
second shot, the words uttered by him immediately
before firing the shot that the deceased was not yet
dead, and the finding of the weapon used for the
commission of the offence in his house.

As against the 3rd and 4th accused, the fact of the
relationship between themselves and the other two
accused (the 3rd accused being the father of the Ist
and 4th accused and the father-in-law of the 2nd
accused); their arrival not together with, but 35 to 40
feet at least behind the 1st and 2nd accused; being
armed with a katty and a club respectively; and dragg-
ing the body of the deceased in the river, after the de-
ceased fell.

The Commissioner directed the jury as to the mean-
ing of a common intention and explained to them the
constructive liability of those who participated in a
common criminal enterprise.

Held: (1) That although the proved circumstan-
ces in this case were consistent with the presence of a
common intention, in a case based on circumstantial
evidence, the jury should also be directed that before
returning a verdict of guilty, they should be satisfied
that the proved circumstances should, not only be
consistent with guilt but inconsistent with any reason-
able hypothesis other than the guilt of the accused.

(2) That the failure of the trial Judge to lay equal
emphasis in his summing up on this aspect would be
a non-direction which amounts to a misdirection, for
in the absence of such a direction a jury would only
consider whether the circumstances are consistent with
guilt and would not even appreciate the necessity of
applying their minds at all to the question whether
those circumstances are equally consistent with in-
nocence, in which event the verdict has to be one of

not guilty.

(3) That when the circumstances testified to are
such that on careful analysis eitherview may be reason-
ably possible, it would, in appropriate instances, be
necessary to direct the jury that if they are not able to
make up their minds whether the proved circumstances
are consistent only with guilt, their verdict should even
then be one of not guilty as the case would in that
event not have been proved beyond reasonable doubt,

{4) That that the Court felt that in this case such a
direction might in the circumstances well have com-
pelled the jury to return a verdict favourable to the
3rd and 4th accused, particularly in view of the fact
that the jury was divided as 5:2 even on the inadequate
direction given.

(5) That that this was not an appropriate case in
which the proviso to Section 5 of the Court of
Criminal Appeal Ordinance (Cap. 7) could be applied.

WiMaLASENA & OTHER v, THE QUEEN

Privy Council — Court of Criminal Appeal —
Aceused convicted of murder — Plea of self-defence
—— Whether Jury adequately directed on defence.

Evidence Ordinance, sections 3, 105 and 106 —
Burden of Proof — Interpretation of words, burden
of proving in section 105 — Position in English Law —
g;rrecmess of Rex v. Chandrasekera (1942) 44 N.L.R,

This appeal was on the question whether at the trial
the jury was rightly directed on the burden of proof
on the issue of private defence, which is permitted
as a defence to a charge of murder not only as a
general exception but also as a special exception under
sections 93 and 294 respectively of the Penal Code.

Basing his argument on section 105 of the Evidence
Ordinance counsel for the appellant submitted. (1)
that there are two kinds of burdens (a) the legal bur-
den, or the burden of establishing the case (b) the evi-
dential burden or the burden of adducing some
evidence in support of the case, and that the burden
imposed by section 105, is in the second category. If
it were in the 1st category the summing up could not
be criticised (2) that the words “burden of proving”
in section 105 referred to the burden of adducing
evidence and they should be interpreted in the light
of the decision in Woolmington v. D.P.P. (1935) A.C.
462 thus enabling the preservation of the *‘golden
thread” referred to in the famous passage of the Lord
Chancellor for the Law of Ceylon. The essence of the
appellant’s case is that he has not got to provide any
sort of proof that he was acting in self-defence.

Their Lordships without scrutinising the summing
up proceeded to determine whether the appellant’s
argument on section 105 is correct.

Held: (1) That in a trial by jury, a party may be
required to adduce some evidence in support of his
case whether on the general issue or on a particular
issue before that issue is left to the jury. Although such
a requirement may be described as a burden and it
may be convenient to call it an evidential burden, it is
confusing and misleading to call it a burden of proof
whether legal or evidential or by any other adjective,
when it can be discharged by the production of evi-
dence that falls short of proof.

(2) That since the mode of proof in Ceylon is spelt
out by section 3 of the Evidence Ordinance, it is
impossible to suppose that there can be more than one
kind of proof or that the burden of proof imposed by
section 105 can be anything less than proof in accor-
dance with section 3. The incongruities of any such
supposition are fully exposed on the judgments of the
majority in R, v, Chandrasekere (1942) 44 N.L.R. 47,

Yol. LXXVII
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(3) That even if there were an ambiguity in the
language of sections 3 and 105 of the Evidence
Ordinance, the decision in Woolmington v. D.P.P.
would not aid in resolving it as that decision is an
example of a change in the content of the Common
Law resulting from a change in the manner of apply-
ing it, the common Law being malleable to an extent
that a code is not,

(4) That before the decision in the case of Wool-
mington v. D.P.P. in the year 1935 it was widely
believed that every killing was presumed to be
murder and that if an accused contended that a killing
was accidental or provoked or done in self-defence, the
burden of proof of any of these issues rested on him,
The foundation for this view was the statement of the
law in Foster’s Crown Law written in 1762 (which
view the said decision Woolmington Case declared
erroneous) which doubtless was adopted in the codi-
fication of the law introduced into Ceylon by the
Evidence Ordinance.

On the submission that the effect of section 105
of the Evidence Ordinance upon section 73 |of the
Penal Code, which includes accident among General
exceptions would be to put the burden on the defence
of negativing intention.

Held: (5) That as no case under section 73 is
before Their Lordships they would not decide where
the burden of proof lies when accidental Killing is in
question. Such a question would raise different con-
siderations. Proof of intentional killing does not
negative the answer of private defence. On the con-
trary, it is only after intentional killing is proved that
private defence need be put forward. But proof of
intentional killing does negative accident.

(6) Thatin cases where the accused deny intention
(unlike in the present case where the accused admitted
the intention to kill, but relied entirely upon private
defence) such as in defence of provocation and acci-
dent and i cases where the accused says he did not
intend to cause bodily injury but in any way he was
acting in self-defence, it is not only proper, but may
be necessary for the judge to remind the jury that the
burden of establishing the intention beyond a reason-
able doubt rests always on the prosecution.

(7) That by a direction to the jury that while the
burden of proof of a particular defence is on the
accused, the general burden of proving guilt beyond
a reasonable doubt remains always on the prosecution
if the effect produced is that some lighter burden of
proof is placed upon the accused, it would be a
wrong direction.

(8) That it must be remembered that the evidence
of which the accused relies, when an issue of provo-
cation or private defence is raised, may go to challenge
the prosecution’s case as well as to establishing his
own.

(9) That the conclusion arrived at by the Board
on section 106 of the Evidence Ordinance in the two
cases Artygalle v. R. (1936) A.C. 338 2 A.E.R. 116
and Seneviratne v. R. (1936) 3 A.E.R. 36 to the effect
that the section does not cast upon an accused person

DIGEST

the burden of proving that no crime has been com-
mitted does not help the aforesaid argument on section
105.

JayaseNA v. THE QUEEN i 4

Auirefols acquit — Statement by prosecution before
accused asked to plead to the charge that no evidence
will be adduced against the accused — Accused dis-
charged— Whether plea of autrefois acquit available in
subseguent prosecution — Burden of establishing such
plea — Procedure where defence calls no evidence on
ground “‘no case tomeet”—Verdiet of acquittal reversed
__ Should appeal court give opportunity for pleading
in mitigation?

Held: (1) That where the prosecution stated at
the commencement of a trial of a person accused of
an offence that the prosecution is not adducing evi-
dence against the accused before the accused is re-
quired to plead to the charge, and thercupon the
accused is discharged, he cannot rely on those pro-
ceedings to support a plea of awtrefois acquit in a sub-
sequent prosecution, as he was never put in peril on the
first occasion.

(2) That in such a situation it is unnecessary to
consider the question whether the substantial issues
raised in the second proceedings are the same as those
raised in the first.

(3) That the burden of establishing the plea of
auterfois acguit lies upon the accused.

(4) That if after the close of the prosecution case,
the defence indicates that it does not propose to call
any evidence (on the basis that there is “no case to
answer™) but merely tenders a charge sheet and re-
cord of earlier proceedings in support of a plea of
autrefois acquit, the Court is not obliged to give the
accused a second opportunity of leading evidence, if
it is of the view that the charge has been established.
It can proceed to convict the accused.

(5) That where a verdict of acquittal is reversed in
appeal to one of conviction, sentence should not te
passed without giving the accused an opportunity of
pleading in mitigation.

Per the Judicial Committee: ““Their Lordships do
not regard with satisfaction the practice, if such there
be, of dealing with sentences without having a plea
in mitigation.

Even though appeals against acquittals may be few
in number, they regard it as highly desirable that
accused persons in such cases should have the oppor-
tunity after conviction by an appellate court of plead-
ing in mitigation.”

VEERAPPAN v. THE ATTORNEY-GENERAL

Court of Criminal Appeal — Indictment of three
accused for murder — Verdicts of hurt, grievous hurt
and murder against different accused — Note of alleged
dying deposition — lllegally admitted — Not a case to
apply proviso to section 5(1) of Court of Criminal Ap-
peal Ordinance (Cap. T)— Re-trial ordered — Evidence
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Ordinance (Cap. 14), sections 159 and 160 — Cornrt
of Criminal Appeal Ordinance (Cap. T), section 5(1).

The 3 accused appellants were indicted on the
charge of the murder of S. The jury found the Ist
accused guilty of voluntarily causing grievous hurt
the 2nd accused of voluntarily causing hurt and the
3rd accused of murder.

The prosecution called two alleged eye witnesses, N
and T. The verdict indicated that the jury acted on
N's evidence in deciding that the 2nd accused hit S
with a club, that the Ist accused cut his finger and that
the 3rd accused stabbed him in the abdomen after
S had fallen down. At the same time the jury did not
appear to have accepted fully the evidence that each of
the three men alighted from a bus with a knife in his
hand, since, if they had accepted this evidence they
might have had no alternative but to hold that the
murder was committed in pursuance of a common
intention.

An apothecary who had been summoned to the
scene stated in evidence that when he came to the
scene S was able to speak and made a statement to the
apothecary. Sometime later the apothecary made a
note of what S told him. The apothecary himself did
not give evidence in Court as to what S had told him.
But the prosecution produced through him the docu-
ment P6 as the note which he had made and accor-
ding to which S has said that the 2nd accused assaulted
him with a stick and the 1st and 3rd accused cut him
with their knives.

Held: (1) That the document P6 was illegally
received in evidence inasmuch as the apothecary had
neither given oral evidence regarding the note nor
used the note to refresh his memory under section 159
of the Evidence Ordinance, nor had he testified to the
facts mentioned in the documents in terms of section
160 of the said Ordinance.

(2) That the Court of Criminal Appeal would not
apply the proviso to section 5(1) of the Court of
Criminal Appeal Ordinance since on the verdicts of
the jury, might have entertained a doubt as to the truth
of a part of the admissible evidence and the Court
should therefore hesitate to hold that a reasonable
Jjury would without doubt convict on the evidence of
the witnesses particularly because the verdict of
murder against the third accused was reached by a
majority of five to two despite N°s evidence that it was
the 3rd zccused who inflicted the fatal injury. There-
fore the test laid down in Stirland v. D.P.P. 1944, A.C.
315 could not be applied in this case.

THE QUEEN v, SOTHALINGAM & OTHERS

Court of Criminal Appeal — Unlawful assembly,
nurder and common intention — Convictions for grie-
vous kurt — Examination-in-chief of witness conducted
by trial Judge — Leading questions — Evidence con-
tradictory and unimpressive — Observations by trial
Judge re credibility of witness on questions of identity
and other questions — Tending to show that Judge con-
sidered evidence trustworthy — Misdirection — Fune-
tions of trial Judge.

Five accused were indicted on charges of being
members of an unlawful assembly, the common
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object of which was to cause the death of one Siya-
thuwa, of the murder of Siyathuwa and also of causing
grievous hurt to the son of Sivathuwa. On the 4th
count the 5 accused were charged with the murder of
Siyathuwa on the basis of a common intention and on
the 5th count, of causing grievous hurt to the son of
Siyathuwa on the same basis.

All 35 accused were convicted on the first three
counts but only on the footing of a common object
to cause grievous hurt. On the 4th and 5th counts the
first four accused were convicted of causing grievous
hurt to Siyathuwa and his son,

The trial judge, after one of the alleged principal
eye witnesses, K, had been examined by Crown
Counsel, on some preliminary matters, took on the
examination of K with the result that the whole of his
cvidence incriminating the accused and describing al-
leged assaults by some of them was presented to the
jury in answer to questions by the judge, some of
which were of a leading nature.

The evidence of the two principal prosecution
witnesses, K and W, fell short of establishing that the
seven persons involved came armed to the scene, The
trial judge correctly directed the jury on the facts re-
garding this matter.

The witness W fell into somewhat serious difficulty
in the course of cross examination and contradicted
himself regarding the acts done by the accused and
the identity of the persons responsible for the assaults,
The trial judge at more than one stage asked the
witness “‘are you quite sure. Please dont’s say “yes”
to everything™ and “I want to remind you that there is
really no harm if you say ‘you cannot say or you did
not see’ if you say that all of them came and assaulted
you all that is quite sufficient. No one expects you to
give such evidence in detail.”

Held: (1) That it was most unfortunate that in
regard to the witness K the judge performed the func-
tions of the prosecutor for the jury could scarcely have '
resisted the impression that the trial judge was present-
ing the evidence of the witness as being evidence in
which the judge himself had confidence.

(2) That it followed from the correct direction by
the trial judge on the question of the seven persons
coming armed to the scene that the prosecution could
not establish any of the charges based upon the exis-
tence of an unlawful assembly, unless there was some
impressive evidence of the actual conduct of the mem-
bers of the accused party which might have justified
an inference of a common object to kill or to injure
the deceased.

(3) That the observations made by the trial judge
to the witness W were bound to create in the minds of
the jury an impression that the trial judge himself fully
accepted the evidence of that witness to the effect that
the accused did participate in the alleged assaults
even though the witness was unable to speak with
certainty to any act done by each or any uf the accused.

(4) That however much a trial judge may he
entitled in his summing up to express an opinion as
to the credibility of a witness, there is no sanction in
law of the course of intimating to the jury during the
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examination of a witness that the judge considered his
evidence to be trustworthy.

(5) That the remark that the witness need not give
details concerning the alleged assaults by various
people on the deceased’s party was in fact highly pre-
Jjudicial to the defence, and that the defence was en-
titled to a consideration by the jury of the entire evi-
dence before it reached a conclusion that any one of
the accused had been a member of the alleged assembly
and that it was misdirection to leave it open to the
jury to reach such a conclusion independently of the
evidence which related to the alleged assaults.

(6) That but for the above misdirections the jury
could not have reasonably reached the conclusion that

therc had been an assembly the common object of
which was to kill or cause hurt to Sivathuwa.

THE QUEEN v. PETER Baas & Four OTHERS

COURT OF CRIMINAL APPEAL ORDINANCE
Section 5 proviso — Applicability.

WIMALASENA & OTHERS v. THE QUEEN

COURTS ORDINANCE
Section 73 — Order granting an interim injunction
restraining the Ceylon Hotels Corporation from
ejecting the plaintiff, the resthouse keeper of a resthouse
let to the Corporation by the Ceylon Tourist Board —
The order is an appealable one.

CeyLoN HoTeLs CORPORATION v. JAYATUNGE

Section 61 — Division of judicial district,

TisserA v. Tissera & OTHERS

CRIMINAL PROCEDURE CODE
Section 167(2).

CHAIRMAN UrsaN CounciL, BERUWALA v. ABDUL
HAMEED & OTHERS .. »

Section 152(3).

Ram Banpa v. LP. PapukkA

CUSTOMS ORDINANCE

Customs Ordinance (Cap. 235) — Importation of
prohibited goods — Forfeiture — Liability to forfeiture
also of goods “made use of in any way in the conceal-
ment” of such preiibited goods — Meaning of “‘con-
cealment™ in Section 125, ;

The Appellants (father and son) carried on business
in partnership in Jaffna as general merchants and
importers and exporters. In May 1961, the father on
behalf of the firm ordered 50 bags of Fenugreek seed
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from a firm in India of which the son was sole prop-
rietor, The Indian firm shipped 50 packages described
on the Bill of Lading as being “Bags Fenugreek™ and
having the marks “Mani” for carriage to Jaffna, and
the son as sole proprietor of this firm made an export
application in India in respect of a consignement of
goods described as Fenugreek seed and consisting of
30 bags with the marks “Mani”’, When the 50 bags
arrived in Jaffna, the agent of the appellants, as im-
porters of the goods, signed a Bill of Entry in respect
of the goods wherein they were described as 50 bags
Fenugreek seeds (Mathe Seeds). Fenugreek seeds are
free of duty on importation. At the request of the
Customs, the appellants’ Agent produced for inspec-
tion samples of Fenugreek sceds. The Assistant Collec-
tor of Customs independently took samples and found
that 20 bags did not contain Fenugreek seeds but con-
tained poppy seeds the importation of which is prohi-
bited. It was further found that though all 50 bags
had the mark “*Mani™ therc was a distinction between
the bags containing Fenugreek seeds and thosc
containing poppy seeds in that on the former there was
an additional mark (218X). The Assistant Collector
thereupon (a) Ordered the confiscation of the 20 bags
containing poppy seeds imposing also a penalty under
Section 127 of the Customs Ordinance: which he later
mitigated and (4) ordered the confiscation of the 30
bags containing Fenugreek seeds. The appellants
contested the validity of the latter order.

Held: That the order confiscating the bags contain-
ing the Fenugreek secds was lawful in that these were
made use of in coniravention of section 125 of the
Customs Ordinance in the concealment of bags con-
taining poppy seeds liable to forfeiture under the
Ordinance.

Their Lordships were of the view that the word
“concealment™ was not limited in the context of
section 125 to cases where there was something in the
nature of a secrer disposition having the result that
goods were hidden or were in some way removed from
observation or were placed somewhere as to avoid
detection.

MANDIRAMPILLAT

& ANOTHER v. THE ATTORNEY-
GENERAL o i

 DAMAGES

30

Defendant’s tree falling on plaintiff's house causing
damage — Is defendant liable?

WIMALAWATHIE v. GUNARATNE

32 | DELICT

Deliet — Damage by fulling tree — Tree standing
on defendant’s land, not overhanging but slanting to-
wards plaintiff’s house and land adjoining—Failure on
part of defendant to take steps fo prevent tree falling,
though aware of dangerous condition of tree — Negli-
gence — Tree falling on plaintiff’s house — Damage
caused — Is defendant liable?

Where an arecanut tree standing on the defendant’s
land, which did not overhang the plaintiff’s house but
stood 14 feet away from it, and was slanting towards
it, crashed on it causing damage thereto, and where
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the evidence established that the defendant had been
aware of the dangerous condition of the tree for about
three years prior to the said damage.

Held: That although the tree did not overhang the
plaintiff’s house, the principles laid down in Jinasena
v. Engeltina (1919) 21 N.L.R. 445 are applicable to
the facts of this case, and as the defendant had been
guilty of negligence in that he failed to take any steps
to prevent the tree falling despite his knowledge of the
potential danger therefrom, he was liable for the
damage caused.

WIMALAWATHIE v. GUNARATNE

EVIDENCE ORDINANCE
Section 57.

FERNANDO 1.

BINGIRIYE SRI
THERO .. i

SOMALOKA NAYAKE

QUEEN v. HAMEED AND ANOTHER

Hassan v. INSPECTOR OF POLICE, PANADURA

Evidence Ovrdinance, section 15 — Admissibility of
evidence of similar facts at non-summary inguiry —
Magistrate permitting such evidence to be led — Revi-
sion, whether it lies — Whether admission involves
either an illegality or grave irregularity which would
result in a@ miscarriage of justice — Such evidence ad-
missible to rebut defence — Rule that judge can ex-
clude such evidence if possible prejudice to defence
outweighs probative value.

The accused was charged with abducting one
Nandawathie in order that she may be forced or sedu-
ced to illicit intercourse. Non-summary procecdings
were taken by the Magistrate. At the proceedings the
prosecution sought to adduce the evidence of eight
other young girls to the effect that they were adbucted
in order to be forced or seduced to illicit intercourse.
The learned Magistrate admitted the evidence, and
these proceedings were taken in revision to reverse his
order admitting the evidence.

Held: (1) That the question whether a case had
been made out to place the accused on trial was one
to be decided by the Magistrate at the conclusion of
the inquiry, and the Attorney-General could also
decide whether proceedings were to be taken in a
higher Court. The Supreme Court would not decide
these questions in revision at the present stage.

(2) That the only question it could consider at this
stage was whether the admissibility of this evidence
was an illegality or grave irregularity which would
result in a miscarriage of justice.

(3) That under section 15 Evidence Ordinance,
such evidence was admissible to rebut a defence of
mistake, and that such a defence had been fore-
shadowed in the cross-examination of Nandawathie
by the defence.

{4) That such evidence could be led to rebut a de-
fence which was open to the defence; it was not neces-
sary that such defence should be specifically taken for
the evidence to become admissible.

11

12
87

l

(5) That there was a rule of judicial practice by
which a judge could exclude such evidence, even
though legally admissible, if the prejudice likely to be
caused by the admissibility of the evidence will out-
weigh its probative value; but that the circumstances
in the instant case did not call for the application of
this practice.

Javaxkopy & AnotseR v, 8.1, PoLice, HETTIPOLA

Sections 3, 105 and 106 — Burden of proof — Inter-
pretation of words burden of proof in section 105.

JavaseNA v. THE QUEEN

Sections 159 and 160.

THE QUEEN v, SoTHIALINGAM & OTHERS

FIDEICOMMISSUM

Fideicommissum — Tacit fideicommissum — Cons-
truction of words restricting alienation — Whether
prohibition ‘nude’ — Restriction only for a specified
period following donor’s death — Whether sufficient
to create fideicommissum — Alienation before the ex-
piry of the specified period — Construction of language
:-fesfric{:‘ng alienation — Phrase ‘by way of mudusom or

owry.

Civil Procedure Code, section 118, 119 — Transla-
tions — Expert evidence — Whether Court should use
its knowledge of the language.

The single issue involved in the three appeals was
whether Deed of donation No. 21891 executed on 3rd
March, 1921 by one V.M. in favour of his two sons
contained words sufficient to create a fideicommissum.
The donor died on 27th August, 1927, and one of the
donees had predeceased him. It was common cause
that the half share of the properties donated to the
son who predeceased the donor passed on the donor’s
death absolutely to the other donee. The relevant ter-
ms and conditions of the Deed of donation were as
follows:—

“For and in consideration of the love and affection
which I have and bear unto them, I do hereby give
and grant by way of donation unto them in equal
shares the aforesaid lands together with their appur-
tenances valued at the said sum of Rs. 77,500.00, sub-
ject to the following conditions:

There should be full authority and power for me to
alienate by way of transfer, donation, dowry and any
other documents, or to encumber by way of mortgage,
otty, security or by way of other instruments, during
my lifetime according to my wish, the said properties
or to revoke this donation.

1 do hereby bind them and declare that they should
not alienate the said lands by any instruments such as
transfer, donation, dowry or any other document and
should not encumber the same by document such as
mortgage, otty, security or any other instruments, with
in 25 years after me except giving and granting the
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same to their children by way of mudusom or dowry
and that the said lands shall not be liable for any
debts which may be incurred by them.

I do hereby nominate and appoint their grandfather
Hanthalaivasinga Iragunathamudaliyar Thillainather
of Vannarponnai east and Saravanamuttu Ambala-
vaner of Vadukkodai east after me and give them
power to jointly and severally look after and manage
the said properties and to utilize the produce and
income thereof for the food, clothing and education
of the Kathiravelupillai and Kamaravelupillai and for
their wives and children during the said period.”

The surviving donee purported to transfer absolu-
tely within the period of twenty five years referred to
in the said conditions certain lands comprised in the
gift. He died on 20th October 1940, i.e. within twenty
five years of the death of the donor. His heirs were his
two daughters, the 2nd and 4th appellants in appeals
1964/55 and 1965/14 and the 2nd and 4th respondents
in appeal 1965/7. They claimed as fideicommissaries to
be entitled to the lands alienated on the death of their
father. The alleged fiduciaries had made improvements
on the land.

Held: (1) That the phrase ‘by way of mudusom
or dowry’ in the conditions was used in a colloquial
sense as equivalent to dowry or the acquisition of
property by a son or daughter before marriage.

(2) That before a disposition can be treated as a
fideicommissum, whether the disposition be testamen-
tary or inter vivos, it must be proved beyond reasona-
ble doubt that there was an intention to create a
fideicommissum.

(3) That once an intention to create a fideicom-
missur 1s established, mere difficulty of construction
of the words used does not prevent its creation.

(4) That where there is a prohibition on alie-
nation but there is no express fideicommissum it is a
question of construction as to its legal effect. If the
prohibition is imposed without indicating the purpose
of such prohibition or the persons for whose benefit
the prohibition is imposed then it is said to be a ““nude’
prohibition and will be disregarded and the absolute
gift to the donee will remain. But on a consideration
of the provisions and scheme of the disposition in
question, the donor intended the prohibition for the
benefit of the donee’s children, and consequently it
was not “nude.”

(5) That the fact that the donor reserved an ex-
press power of revocation did not tend against the
creation of a fideicommissum.

(6) That the words ‘or any other documents’ in
condition 2 were not to be construed ejusdem generis,
The result was that the prohibition on alienation was
wide, and embraced an alienation by testamentary
disposition.

_(7) That the fact that the prohibition was for a
limited time (here for 25 years) could not in principle
defeat an otherwise valid fideicommissum.

(8) That the fideicommissaries are bound to com-
pensate the fiduciaries for improvements effected by

the latter, but the basis of compensation would de-
pend on whether they were bona fide or mala fide im-
provers.

KANAYSON & OTHERS v, RasiaH & Two CONNECTED
CAsES .. = o s

33

HOUSING & TOWN IMPROVEMENTS ORDINANCE

Does mandamus lie in view of remedy prescribed by
section 95 of the Ordinance to enforce award of
Distriet Court.

FERNANDO v. DHARMASIRI

INDUSTRIAL DISPUTES ACT

See under — LABOUR TRIBUNAL,

INJUNCTION

Injunction — Action for declaration and interim in-
Jjunction against Ceylon Hotels Corporation — Ceylon
Tourist Board — Rest House keeper employed by Board
— When services of employees terminable — No
statutory employment — No right to occupation of
Rest House — Conduct and dealings of plaintiff before
interim infunction to be considered — Courts Ordinance
(Cap. 6) section 73 — Civil Procedure Code, section
666—Ceylon Tourist Board, Act No. 10 of 1966, sec-
tion 56 — Motor Transport Act, No. 48 of 1957 section
9(3)(a), (b) and (c).

This was an appeal by the Ceylon Hotels Cor-
poration from an order granting an interim injunction
restraining the Corporation from ejecting the plain-
tiff, the Rest House Keeper of a Rest House let to the
Corporation by the Ceylon Tourist Board, from the
Rest House.

On the preliminary objection, that the defendant
has no right of appeal against the order granting the
interim injunction.

Held: That the order was an appealable one under
Section 73 of the Courts Ordinance. Section 666 of the
Civil Procedure Code does not disallow that right of
appeal and would apply in cases where the Court gran-
ts an interim injunction ex parte or where there are
subsequent supervening circumstances which could
not have been foreseen at the time the interim order
was made.

Held also: (1) That Section 9(3)(a), (b) and (c)
of the Motor Transport Act No. 48 of 1957 which is
made applicable to employees of the Ceylon Tourist
Board by the Ceylon Tourist Board Act No. 10 of
1966 has nothing to do with the powers of the Board
to discontinue its employees.

(2) That the plaintifi’s employment under the
Board was not a statutory employment and the
relationship between the Board and the plaintiff was
that of employer and employee.

(3) That the District Judge had misdirected him-
self when he thought that Section (93)(a) and (b) res-
tricted the right of the Board to discontinue an em-
ployee only on the grounds of age or ill-health.

41



DIGEST

(4) That in this case the services of the plaintiff
were in fact discontinued by the Board and the control
and management of the Rest House had been handed
over to the Corporation.

(5) That the plaint did not disclose a right in the
plaintiff to the occupation of the Rest House.

(6) That the interim injunction ought not there-
fore to have been issued.

(7) That interim injunctions are granted on equi-
table grounds and the conduct and dealings of the
parties before the application to Court should be
taken into consideration.

CevrLoN HoteLs CORPORATION V. JAYATUNGE

JAFFNA MATRIMONIAL RIGHTS AND
INHERITANCE ORDINANCE OF 1911 (CAP. 5)

Sections 19, 20, 21 and 22.

SUPRAMANIAM v, KADIRIGAMAN

JUDGE
Trial Judge — Functions of.

See—QUEEN v, PETER BAAs & FOUR OTHERS

JUDICIAL NOTICE

Evidence Ordinance, Section 57 — Judicial notice —
Proclamation published under Section 3 of Buddhist
Temporalities Ordinance — Contents of such procla-
mation embodied in Law Book — Authors stating that
such contents based on a certified copy issued by Public
Trustee — Is the court entitled to take judicial notice
of such Praclamation?

Where the authors of the book entitled “Kandyan
Law and Buddhist Ecclesiastical Law” gave a list of
the temples brought under the operation of section
4(1) of the Buddhist Temporalities Ordinance stating
that it is based on a certified copy issued by the Public
Trustee of a proclamation published under section 3
of the said Ordinance and the Court on the invitation
of counsel took judicial notice of it.

Held: (1) That the court was entitled to take
Judicial notice of the said work as an appropriate
book of reference to be resorted to for its aid under
section 57 of the Evidence Ordinance.

(2) That therefore, the courts must take notice of
such proclamation.

FERNANDO v.

BINGIRIYE SrI
THERO . . o

SOMALOKA INAYAKE

Can Court take judicial notice of the fact that Police
officer is not authorized by law or terms of his
employment to accept a gratification.

Tue QUEEN v. HAMEED & ANOTHER

. 104
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JURISDICTION

Of Magistrate — Charge triable by Distriet Court —
Magistrate proceeding to hear case without assuming
Jurisdiction under Section 152(3) of Criminal Procedure
Code — Validity of proceedings.

Ram Banpa v, 1P, PADUKKA

| JUS SUPERFICIARUM

The permission that is granted by a landlord to a
tenant to erect a temporary building on the land which
is the subject matter of the tenancy, subject fo the con-
dition that the building is dismantled on the termination
of the tenancy, and the materials removed, is not a jus
superficiarum.

CHARLES SILVA v. MANCHANAYAKE ..

KANDYAN LAW

Kandyan law — Classification of property — Person
subject to Kandyan law dying intestate leaving two
chifdren — Several lands devolving on said children —
Division of such inheritance by the two children on a
Deed — One child becoming sole owner of a land P
thereby — Is such land partly acquirved property and
partly paraveni in his hands — Effect of such division
by heirs.

The question that had to be determined in this
appeal arose as follows:—

One Appuhamy, a person subject to the Kandyan
law died intestate leaving two children Kiribanda
and Dingiri Amma. The several lands belonging to
Appuhamy then devolved upon these two persons and
they by deed P1 of 13th October, 1893 divided their
inheritance in such a manner that Kiribanda became
sole owner of 16 lands and Dingiri Amma the sole
owner of 20. They also agreed that the other lands
inherited from Appuhamy were to be possessed in
common.

One of the lands known as Paragahapitiyahena fell
to Kiribanda upon this division and the question that
had to be decided in this case was whether this land
was entirely paraveni in his hands or whether it was
only paraveni in part.

The question arose as a partition action was insti-
tuted by certain illegitimate children of Kiribanda who
claimed interests in Paragahapitiyahena as on intes-
tacy. The present appellant who was a transferee from
some of Kiribanda’s legitimate children sought the
dismissal of this action on the ground that this land
was entirely paraveni property in the hands of Kiri-
banda and that the plaintiffs being illegitimate children
were not entitled to any land therein,

The learned Trial Judge held that the land was
paraveni only in regard to an undivided half share
and was acquired property in regard to the other
undivided half.

This conclusion he reached on the basis that as
each of Appuhamy’s two children became entitled on
his death to an undivided half share in each of his
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lands and as Kiribanda's title to the other half share
of this land rested solely on the deed P1, such latter
half share was derived by acquisition from a collateral
and not by inheritance from a parent and thus cons-
tituted acquired property in his hands.

It was submitted on behalf of the appellant that this
land was entirely paraveni in Kiribanda’s hands inas-
much as it was property coming to him by right of
paternal inheritance and attributable to no other sour-
ce despite the execution of P1.

It is to be noted that question is not affected
by the Kandyan Law Declaration and Amendment
Ordinance of 1938 as it arose prior to the enactment
of this Ordinance.

Held: (Wijayatilake, J. dissentiente) That the land
Paragahapitiyahena was paraveni property in the
hands of Kiribanda despite the fact of the execution
of the deed P1. It was property coming to him by
right of paternal inheritance.

Per Fernando, C.J. I think therefore that when
heirs who are subject to the Kandyan Law do possess
in common the lands of the deceased, there is a pre-
sumption that they have decided to hold shares in
common. But if a division into separate portions
takes place within a reasonable time after the death,
then the division is referable to an antecedent inten-
tion to take separate portions, and the presumption
of common ownership is thus displaced.”

Per Weeramantry, J. (A4) “‘Mr. Perera for the
appellant rightly submits that what paraveni in effect
means is that which each heir gets in his capacity as
heir, and that the Kandyan law in considering what
property was paraveni and what acquired, would
consider the concrete thing to which a person so suc-
ceeds rather than indulge in an abstract analysis of
legal concepts.

This view fits all the more readily into the frame-
work of a law of succession which did not operate
through the elaborate processes of modern adminis-
tration or the precise logic of an immediate vesting.
Against this background it is difficult to think that the
Kandyan law in every case treated every item of pro-
perty of a deceased person as vesting immediately
in undivided shares in his heirs. If this be so it would
lead to the curious result that there would be no single
item of property to which a person could become
entitled exclusively as paraveni where the deceased has
left more than one child, for since death would precede
division even by a moment of time, a separate item of
property falling to one heir upon a division would al-
ways come to him partly by succession and partly by
acquisition. This is indeed a situation too far removed
from reality to command acceptance when one con-
siders such common examples as the mulgedera which
had so much significance for that society."”

(B) “‘Furthermore the concept of paraveni evolved
and had its being in the informal setting where deeds
were not requisite, and it is against that setting that
it is necessary to view the question before us. The re-
quirement of a deed is no doubt essential today for a
conveyance of legal title upon such a division, but to
lay too much stress on this modern and adventitious
requirement is to obscure the practical simplicity of

the Kandyan law of inheritance by a reliance on alien
concepts and technical modes of thought.”

Per Wijayatilake, J. (dissentiente): *‘The character
of ‘paraveni’ is not something that the property
acquires at the time of the death of the owner, but it
is a character that the property assumes at the time
that a person becomes entitled to it. In the instant case
when the two children succeeded to Appuhamy’s pro-
perties they assumed the character of “paraveni’ but
when the children sought by the deed P1 to put anend
to the common ownership of 36 lands of this inheri-
tance clearly Kiribanda became entitled to the half-
share owned by Dingiriamma in the 20 lands not by
virtue of succession from his father but by virtue of the
deed P1, On this deed Kiribanda has, in my view,
clearly acquired the rights of Dingiriamma to the
20 lands dealt with, of which the corpus in this action
is the first. In this context we have to recognise the
significance of only a portion of the inheritance being
dealt with in P1. With great respect in my view the
legal effect of P1 is the crucial point in this case. The
question is not what the parties intended to do by en-
tering into this deed, but what is the meaning of the
words used in the deed and what their legal effect.”

Kumarigamy v. DINGIRIAMMA & OTHERS

LABOUR TRIBUNAL

Labour Tribunals — Dismissal of Kangany and 67
labourers — Their re-employment on a settlement
between Management and Trade Union — Whether
dismissed Kangany should be re-employed on same
Division of Estate — Interference with discretion of the
Management — Requisites of just and equitable order.

Rainis, a Kangany of the Udagama Division of
Nakiadeniya Group, was dismissed along with 67
labourers as a consequence of being involved in a
shooting incident. In furtherance to a settlement
between the management and the Respondent Trade
Union whereby it was agreed that the estate would
give employment to all the labourers dismissed pro-
vided they applied for it to the Superintendent or
Manager, Rainis was offered employment as a
Kangany, but not on the Udagama Division. He re-
fused employment and sought redress from a Labour
Tribunal which ordered, inter alia, that he be re-
employed on the estate as Kangany on his old Divi-
sion, on the ground that there was an *“‘unexpressed
decision” in the settlement that the workers would
be given employment in the same sections in which
they had earlier worked.

Held: (1) That the President of the Labour Tri-
bunal had misdirected himself on the evidence which
clearly showed that there was no agreement between
the management and the Trade Union as to the divi-
sions on the estate in which the labourers would be
employed.

(2) . That, therefore, the demand that the Kangany
Rainis should be re-employed on his old Division was
not one that the Tribunal should have granted.

MANAGER, NAKIADENIYA GROUP v. LANKA ESTATE
Workers' UnioN o 3%

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org

57

52



Labour Tribunals — Dismissal of Conductor em-
ployed by Ceylon Transport Board for failure to issue
tickets — Application to Labour Tribunal — President
of Labour Tribunal holding misappropriation not proved
but only negligence — Same penalty imposed — Appeal
to Supreme Court — Ovder of dismissal set aside as
being too severe in the circumstances — Industrial
Disputes Act (Cap. 131).

The applicant, a conductor of the Ceylon Transport
Board, was found guilty at a Departmental Inquiry of
having failed to issue tickets to about 7 passengers
although he had recovered money from them, and was
in consequence dismissed from the service of the Board
on the ground of misappropriation.

The matter came up before the Labour Tribunal
and the learned President held that the charge of mis-
appropriation, contained in the answer filed by the
Ceylon Transport Board and in the cross-examination
on this basis, had not been established but only a
degree of negligence not of a criminal nature had
been proved, but he imposed the same penalty.

Held: That in view of the trying circumstances
under which the applicant was forced to issue tickets
as disclosed by the evidence and of the said finding
of the learned President, it would be neither just nor
equitable to affirm the order. He should be reins-
tated without back wages, but a deduction of Rs.
100/- should be made out of his salary at Rs. 10/-
per month.

Javasena v. CEYLON TRANSPORT BoArD

LANDLORD AND TENANT
See also under — RENT RESTRICTION.

Landlord and tenant — Rent Restriction Act, sections
5 and 7 — Original premises assessed prior to Novem-
ber, 1941 — Premises divided after Nevember, 1941
and separately assessed — Computation of “‘authorised
rent” of new premises — Interpretation of provise to
section 5(1).

The premises in question were originally part of a
larger premises which had been assessed prior to
November 1941, and bore assessment No. 53. The
original building was subsequently divided into two
premises, renumbered 53 and 55 and assessed as such
for the first time in 1948, What was the “authorised
rent” of the newly constituted premises was the ques-
tion at issue.

Held: (1) When premises which have been asses-
sed prior to November, 1941 are divided and re-
assessed after that date, the new premises take the
place of the old as separate entities,

(2) The authorised rent for each of the newly
assessed premises should be based upon the annual
value fixed when they are first assessed as separate
premises and not on the annual value of the original
premises.

PREMADASA v. IRANE ATTAPATTU

7 |
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Landlord and tenant — Attornment — Plaintiff aver-
ring that defendant was his lessor’s tenant, and that
he informed her of the lease and requested her by letter
io pay rent — Defendant silent on receipt of letter and
failing to pay rent — Action for ejectinent — Defendant
denying tenancy and averring lessor kept her as his
mistress undertaking to execute a deed in her favour
— Failure to call lessor.

The plaintiff as lessee of one D on Indenture (P1)
of 1963 sued the defendant alleging

(@) that she was a tenant of his lessor;

(b) that the plaintiff, by his Proctor’s letter dated
4/3/63 (P2) informed the defendant of the lease and
requested her to remit rent to the plaintiff from
February, 1963;

(c) - that she failed to remit rent for about a year;

t{d) that plaintiff gave defendant notice to quit on

bl

The defendant in her answer while denying any
tenancy agreement averred that she was kept by D as
his mistress and that D put her in possession of the
i;_m:rmses undertaking to execute a transfer deed in her

avour,

The learned Commissioner held that the plaintiff
was not entitled to a decree for ejectment but was
entitled to rent as from February, 1963. It was in
evidence that the defendant did not send any reply to
the said letter P2,

Held: That although silence on the part of the
defendant on receipt of letter P2 may be recognised as
an attornment notwithstanding her failure to pay rent,
inasmuch as the plaintiff has failed to prove that the
defendant was a tenant of the lessor, by calling the les-
sor, the action based on attornment in respect of a
monthly tenancy is misconceived.

PUNCHINONA v, PERERA T

Landlord and Tenant — Tenant in arrears for niore
than 3 months — Monthly rental of premises below Rs.
100/~ Payment of rent arrears in instalments to autho-
rised officer of Municipality after institution of action
— Landlord accepting such rent — Does it amount to
a waiver and create a new tenancy?

Rent Restriction Act, Amendment No. 12 of 1966 —
Failure to explain delay in answer filed or to raise issue
claiming relief — Explanation given in evidence at the
trial — Should court accept it?

Where the tenant of premises whose monthly rental
was below Rs. 100/- was in arrears of rent for more
than three months and on receipt of a notice to quit
and after the institution of an action for ejectment
paid his arrears to the authorised officer of the Munici-
pality in instalments and not only did he fail in the
answer filed to explain why he did niot pay rent on the
due dates, but also failed to raise an issue at the trial
claiming relief under Section 12A(1)(a) and 12A(2) of
the I%ent Restriction Act No. 12 of 1955. (Amend-
ment).
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Held: (1) That in the circumstances, the learned
Commissioner was justified in rejecting the explana-
tion given by the tenant in his evidence at the trial for
the delay in sending the rent.

(2) That where a tenant enjoys the protection of
the Rent Restriction Act (after termination of the
contractual tenancy) the mere acceptance of rent by
the landlord after the institution of the action did
not amount to a waiver and give rise to the creation
of a new tenancy.

PERERA v. M AGIE NonNa Hamine ..

Landlord and Tenant — Tenancy agreement in res-
pect of bare land on payment of ground rent — Tenant
agreeing to put up temporary garage at his own expense
and to demolish and remove material after ten years —
Each party at liberty to terminate tenancy by giving
3 months® notice — Landlord giving notice in tenth year
with a request to remove materials used for building —
Tenant’s failure to reply — Order for ejectment — Do
Rent Restriction Acts apply?

By agreement P1 of 1956 the plaintiff allowed defen-
dant to put up a temporary building within an Urban
Council area to be used as a garage for 10 years on
payment of Rs. 2/50 per month as ground rent. It was
also agreed by the parties that the tenancy could be
terminated by either party by giving 3 months’ notice
and on the termination of the contract the defendant
would be allowed to demolish the building and remove
the materials,

The defendant erected the garage at his own expense
with pillars supporting a roof of zinc sheets where he
installed machinery and carried out repairs to motor
vehicles. Admittedly defendant paid Rs. 5/- as ground
rent after the garage was constructed, The plaintiff
by P2 gave notice to quit in April, 1966 informing him
that he was at liberty to remove the materials used for
the construction of the garage, but the defendant did
not reply thereto. Plaintiff obtained judgment for
ejectment,

In appeal it was submitted that the premises in ques-
tion were governed by the Rent Restriction Acts and
therefore the plaintifi"s action was not maintainable.

Held: (1) Thatthe documents P1 and P2 and the
failure to reply to P2 established that the contract of
tenancy was in respect of a bare land.

(2) That the fact that the rental was raised from Rs.
2/50 to Rs. 5/- did not make it a different contract of
tenancy.

(3) That for the defendant to succeed it must be
established that the premises which formed the
subject-matter of the tenancy was a building or a
part of a building together with the land appertaining
thereto.

PERERA v. JAYAWARDENA
Landlord and Tenant — Action for efectment —

Tenant denying tenancy — Is it necessary to prove a
valid notice to quit?

68

85
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Held: That a tenant who disclaims to hold of his
landlord and puts him at defiance is not entitled to
have the action against him dismissed for want of a
valid notice to quit.

SHAKOOR v. ALiM SaBo & Two OTHERS

LEGAL MAXIMS
Sic utere two wt alfenum non laedas.

WIMALAWATHIE v, GUNARATNE

MAGISTRATE

Jurisdiction of Magistrate’s Conrt — Charge triable
by District Court only — Magistrate proceeding to hear
case gssuming jurisdiction under Section 152(3) of the
Criminal Procedure Code — Conviction of accused —
Delivery of reasons on subsequent date — Question of
Jurisdiction considered, but held properly tried —
Validity of all proceedings.

Where an accused persen was charged with threa-
tening to do bodily injury to the complainant by
shooting with a gun (offence under section 486 of the
Penal Codc and triable only by the District Court)
the Magistrate having proceeded to hear the case
without assuming jurisdiction under section 152(3) of
the Criminal Procedure Code, convicted the accused
and while delivering reasons two weeks later stated
that the question of jurisdiction engaged his atten-
tion and that in his opinion he tried the case properly
as Magistrate.

_ Held: That the entire proceedings without assum-
ing jurisdiction under Section 152(3) by the Magistrate
at the commencement are not only irregular but illegal.

Ram Banpa v. 1.P, PADUKKA

Admissibility of evidence of similar facts at non-
summary inquiry—Magistrate permitting such evidence
to be led — Whether admission involves either an ille-
gality or grave irregularity which would result in grave
miscarriage of justice — Such evidence admissible to
rebut defence — Rule that judge can exclude such
evidence if possbile prejudice to defence outweighs
probative value,

Jayakopy & ANOTHER v. S.1. PoLice, HETTIPOLA ..

MANDAMUS

Mandanmus, Writ of — Petitioner applying for Certi-
ficate of Conformity in respect of building duly com-
pleted before its occupation— Failure to grant certifi-
cate — Appeal to District Court — Ovder by appellate
tribunal directing issue — Certificate issued, but not in
terms of section 15 of the Housing and Town Improve-
ment Ordinance — Application for Writ of Mandamus
fo Supreme Court — Does it lie in view of remedy pres-
cribed by section 95 of the Ordinance to enforce award
of District Conrt — Housing and Town Improvement
Or({!fgance (Cap. 265) sections 10{a), 15(1), (2), 16, 88
and 95.
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The petitioner, the owner of certain premises at
Wattegama submitted a plan of a proposed building
to the respondent, the Chairman of the Wattegama
Urban Council, for his approval as the competent
authority under the Housing and Town Improvement
Ordinance (Cap. 268). After giving due notice in terms
of section 10(a) of the said Ordinance, the petitioner
commenced building operations in June, 1963 and
completed the building in February, 1964. On 24.2.
1964 in terms of section 15(2) of the said Ordinance
the petitioner applied to the respondent for a certi-
ficate of conformity to occupy the said building and
as he did not receive a reply the petitioner appealed to
the District Court, being the tribunal of appeal
constituted for the purpose under section 68 of the
said Ordinance,

On 23.11.1964 the District Judge allowed the appeal
directing the respondent to issue a certificate of con-
formity.On 30.11.1968 the respondent in terms of the
order of the appeal tribunal issued a document pur-
porting to be a Certificate of Conformity permitting
the occupation of the house but deleting the words
“conforms with the requirements of the Urban
Council”. As the most material words had been dele-
ted the petitioner wrote to the respondent requesting
him to issue a Certificate of Conformity in terms of
section 15 of the said Ordinance. There being no reply
to this letter, the petitioner applicd to the Supreme
Court for a Writ of Mandamus on the respondent
directing him to issue a Certificate as required by
section 15 of the said Ordinance.

Held: (1) That the petitioner was not entitled to
succeed inasmuch as he had admittedly not sought
the aid of section 95 of the Housing and Town
Improvement Ordinance which provides for the
enforcement of the award of the appeal tribunal.

(2) That it was incumbent on the petitioner to
follow the procedure laid down in the Civil Procedure
Code for the purpose as prescribed by the said Ordi-
nance. Inasmuch as this Ordinance created a right in
favour of the petitioner and the correlative obligation
on the part of the respondent and at the same time
prescribed the remedy to which the petitioner was en-
titled on a breach of the obligation, this remedy must
be resorted to by the petitioner as the party seeking
to enforce the right.

(3) That it would be premature and undesirable
to consider argument that such a procedure is inappli-
cable to an order of the type the petitioner is seeking
to enforce until he has failed to achieve his object by
following the procedure.

FERNANDO v, DHARMASIRI

MASTER AND SERVANT

Right of Ceylon Hotels Corporation to terminate
services of Employee.

CEvLON HoTELS CORPORATION V. JAYATUNGE
MORTGAGE ACT
Mortgage — Sale under decree entered in mortgage

action — Conditions of Sale prescribed by Court —
Binding effect thereof on purchaser — Whether Court

41
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has power to alter a condition — Consent of all parties
affected necessary — Civil Procedure Code, sections
260, 262 — Mortgage Act (Cap. 89) sections 50, 61.

JoserH v. THIRUCHELVAM

Sections 50 and 61.

JOSEPH v, THIRUCHELVAM

' NEGLIGENCE

Defendant neeligently allowing tree to stand on his
land — Tree falling on plaintiff’s house causing damage
— Liability.

WIMALAWATHIE v. GUNARATNE

| PARTITION

Partition Action — Dismissal for want of appearance
of plaintiff — Does such dismissal bar second action in
respect of the same land — Civil Procedure Code sec-
tions 84, 85, 207, 403, 496 — Default of appearance in
a partition action — Applicability of the provisions of
the Civil Procedure Code in such a case— Provision
for casus omissus in section 79 of partition Act —
Whether case of default in appearance covered by
,%ulck_‘%eci?ign — Partition Act (Cap. 69), sections 25,

Held: (1) That where a partition action was dis-
missed after decree nisi had been entered and made
absolute by reason of the absence of the plaintiff on
the trial date, this was no bar to the maintenance of a
second action in respect of the same land. This would
be so whether the first action had been one that was
contested or not so long as there had been no adjudi-
cation on the contest.

(2) That in any event, the provisions of Chapter
XII of the Civil Procedure Code relating to the con-
sequences and cure of defaults in appearance, have no
application at all to a Partition action instituted under
the Partition Act. The Act itself provides for the dis-
missal of an action for many instances of default in-
cluding the absence of a plaintiff, but in every one of
such instances where the action is dismissed without
adjudication, section 76 of the Act prevides that such
a dismissal should not operate as a bar to the institu-
tion of another action.

(3) That section 71 of the Partition Act provides
for the procedure which is applicable when a plaintift
in a partition action is absent and section 79 of the
Act which provides for a casus omissus to be governed
by the Civil Procedure Code has no application.

DINGIRT AMMA v, APPUHAMY

Courts Ordinance, section 61 — Partition action
instituted in District Court K in respect of land situated
within its jurisdiction — Interlocutory decree — Sub-
sequent alteration of territorial jurisdiction of such court
necessitated by establishment of new District Court P
— Whole area where subject matter of partition sitvated
brought under jurisdiction of new Court P — Without
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