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On page 1 head-note (ii}), * That the word > should be read as *“That the words.”
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On page 65 head-note, ** That the Supreme Court has the power’ should be read as

* That our Courts have the power.”

On page 122 6th line, “Cut and dry ** should be read as * Cut and dried.”



DIGEST

Alimony
See Civil Procedure.
MAARTENSZ vS. MAARTENSZ

Appeal
See Preliminary Objection.
SUPPRAMANIAM CHETTIAR VS. SENANAVAKE AND OTHERS

DE SILvA vE. SEENATHUMMA

Buddhist Ecclesiastical Law

VOL.

}f

XVI

32

Buddhist Feclesiastical Law—=Sisyanu Sisya Paramparawa—When may a pupil

whe s not the senior pupil suceeed to an incumbency.

The plaintiff though not the senior pupil of his tutor, claimed to be entitled to the
‘peumbency of .. temple according to the Sisyanu Sisya Paramparawa rule of
succession. Upon the death of plaintiff’s tutor all the pupils including the senior pupil

agreed that the plaintiff should succeed to the incumbency.

Held : That the pupils of a deceased incumbent have a right to elect one of
their own number, other than the senior pupil, as incumbent, when the senior pupil

consents to or acquiesces in such election.
DHARMARAKKITA v8, WLIITHA

Buddhist Temporalities

Buddhist Temporalities Ordinance (Chapter 222) section 8 (2) (a)—Interpretation
Ordinance (Chapler 2) section 11 {e)—Writ of Quo Warranto to question the right
of a Basnayake Nilame to hold office—Objection fo election on the ground of admission

of ballot paper pul aside af first count.

Held : (i) That the ballot paper was rightly admitted.
(ii) That the words ** execution of the functions of an office *

£)

in seetion 11 (e)

of the Interpretation Ordinance must be interpreted as meaning ** lawfully executing

the functions of an office.”
WICKREMASINGHE VS. ABEYGUNAWARDENE

Cause of Action

Right of action of purchaser to recover purchase price on subsequeni discovery that

deed of transfer is void.
See T'ransfer of land
THAMOTHERAM PILLAT v8, KANAPATHIPILLAT

Civil Law Ordinance
Section 8. See Partition.

SEYYVADO IBRAHIM SATBO AND OTHERS V5. JAINAMBEEREE AMMAL AND OTHERS ..

Civil Procedure

45

Civil Procedure Code section 84— Decree nisi unless sef aside within 14 days becomes

absolule,



(i)

Held : That a decree nisi entered under section 84 of the Civil Procedure Code
becomes absolute automatically at the expiration of fourteen days, and once that
period elapses, a plaintiff can obtain no relief under that section of the Code,

MoHIDEEN AND OTHERS vS. MARIKAR

Civil Procedure Code (Chapter 86) sections 214, 833 and Second Schedule Part I1T—
Charges in bill of costs in respect of expert witness—Right of Commissioner of Requests
to delermine witness' expenses.

Held : (i) That a Commissioner of Requests is bound to examine the charges
claimed in a bill of costs in respect of witnesses and to express his decision thereon.

(ii) That the Commissioner of Requests may at the time of judgment or there-
after determine any of the matters in Part I1I of the Second Schedule of the Civil Pro-
cedure Code reserved for his determination.

HAramanis ApPunAMY v, WICKREMASINGIIE AND ANOTHER

Civil Procedure Code (Chapter 86) section 281—Transfer of land reserving the
right lo a reconveyance within a stipulated time—Transferor’s rights sold in execution =
Transferee bidder at execution sale—Assigns expressly excluded by deed of transfer
Jrom right to reconveyance—Is sale in execution bad—lIs the iransferee estopped from
questioning execulion sale by participating in it and bidding at it.

Held : (i) That the purchaser was entitled to maintain the action without
an order under section 281 of the Civil Procedure Code.

(ii) That the defendant by his conduect in bidding at the execution sale was
estopped from denying the purchaser’s right to purchase the transferor's right to a re-
conveyance on the ground that the transfer deed excluded assigns,

Dias vs. Sinva

Civil Procedure Code section 337—Use of due diligence to procure complele satisfac-
tion of decree—When may subsequent application to execute the sume decree be refused.

Held : That the mere fact that the judgment-creditor has failed to take action
under section 219 of the Civil Procedure Code cannot, apart from the circumstances
of the case, be regarded as showing lack of due diligence entitling the judge to refuse
under section 337 of the Civil Procedure Code a subsequent application to execute a
decree.

MUTTUKARUPPEN CHETTIAR Vs, PATHIRANA

Civil Procedure Code section 615 Decree for separation obtained by the husband—
Can an order for alimony under section 615 of the Civil Procedure Code be made.

Held : That where a decree for separation is obtained by the husband the
Court has no power to order alimony to the wife under section 615 of the Civil Pro-
cedure Code.

MAARTENSZ VS, MAARTENSZ
Civil Proceduve Code section 756—Notice of security for respondent’s costs of appeal—

Two respondents to appeal—Notice given at the same time but served on one of them
within the pfmﬁod af twenty days, and on the other aﬂer the pm‘iud of tweniy days—ﬂefay

93
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( i )

in service of notice due to absence of respondent oulside jurisdiction of court— Delay not
due to any faull of appellanis—Can relief under section 756 (3) be granted in such a case.

Held : (i) That notice of security, unless waived, must be given forthwith, that
is to say, must be tendered or filed on the day on which the petition of appeal is
received by the court.

(ii) That a copy of the petition of appeal must be furnished at or before the time
the security is accepted and the deposit made.

(iii} That security must be tendered and perfected and the deposit made within
twenty days of the giving of the notice of security.

{iv) That relief under section 756 (3) of the Civil Procedure Code cannot be
granted where an appellant fails to comply with (i) and (ii) or with (i) or (ii}.

(v) That omission to tender and perfect security and to make the deposit within
twenty days, and other omissions, mistakes and defects occurring in the course of ten-
dering security and in the course of perfecting the appeal generally, may be condoned
by virtue of section 756 (3) of the Civil Procedure Code in proper cases, if the
respondent has not been materially prejudiced by such omission, mistake or defect.

LE SILVA V5. SEENATOUMMA AND OTHERS ko . .. 105

Civil Procedure Code (Chapter 86) section 839—Inherent power of a court lo lay by an
action pending the decision of another action affecting the same subject-matter.

Held : That a court has inherent power to lay by a casc pending the decision
of an action in another court affecting the question at issue,

SELVADURAI v3, RAJAH AND ANOTHER 5 AR .« DO

Section 84. See Partition.
DE SARAM vs. DE SILVA AND ANOTHER a% o .. 102

Sections 224 and 347. See Movigage.
PERERA V8. JONES AND ANOTHER s i B B

Civil Procedure Code section 839. See Court.
RavaN CHETTIAR Vs, VYRAVAN CHETTIAR oy : e o G

Civil Procedure Code section 756 (8). See Preliminary Objection.
SUPPRAMANIAM CHETTIAR VS, SENANAYAKE AND OTHERS it o

Companies :
Winding-up of company incorporated abroad— Sections 67 and 68 of the Joint Stock
Companies Ordinance No. 4 of 1861.

See Cowrts Ordinance.
AnWEE AND OTHERS vS, LEwIs AND OTHERS .. % .. 114

Conditional Transfer
Sale of transferor's rights in execution— Validity of sale. See Civil Procedure.
Dias vs, SiLva o i3 o S

Conditional transfer deed not signed by vendees. See Deed.
BABUN SINGHO VS, SEMANERIS SINGHO ET AL ,, iy el L85



Confession
Confession to Magistrate made after commencement of non-summary inquiry—
Confession to Superintendent of Prisons. See Criminal Procedure.

-
* REx vs. KArRAaLY MuTTIaAH AND OTHERS

Contract
Wagering contracls—Forward contracts for the purchase and sale of rubber on the
understanding thal there should be no delivery or acceptance of the rubber—Contract
performed by the payment of the difference between the contract price and lhe markel
price on the due date— Bond granied in respect of payment of differences—Is bond en-
forceable  No evidence that the defendant intended the contract to be a wagering contract.

Held : (i) That where the plaintiff entered into a contract to buy and sell
rubber forward, the mere fact that the plaintiff performed the contract by the poy-
ment of the difference between the contract price and the market price on the due
date does not make the contract a wagering contract in the absence of proof that it
was a term or the arrangement between the plaintiff and the defendant that no rubber
was to be taken or delivered under the forward contracts but that the contracts were
to result merely in the payment of the differences. b

(ii) That a bond granted for the purpose of securing the payment to the plaintiff
of a sum owing to him by the defendant in respect of some of such differences was
enforceable.

EBranm LEBBE MARIKAR V&, ARULAPPA PIrrat

Costs
Right of Commissioner of Requests to examine charges claimed in bill of cosls.
See Civil Proceditre.

HARAMANIS APPUHAMY VS, WICKREMASINGHE AND ANOTHER

Court
Power to stay proceedings in action in Ceylon pending final decision in case in
a foreign court—Same parties and matters in dispule substantially same—Principles
that should guide cowrt in considering such application.

RamaN CHETTIAR V8. VYRAVAN CHETTIAR

Courts Ordinance .

Courts Drdinance (Chapler 6) section 42—Power of Supreme Courl fo transfer a case
from one place to another place in the same eircuit— Revised Edition of the Legislative
Enactments Ordinance (Chapler 1)—Effect of repealed provision appearing in the
Revised Edition of the Legislative Enactments.

Held : That the repealed portion of section 42 of the Courts Ordinance appearing
in the Revised Edition of the Legislative Enactments was law by virtue of section
10 of the Revised Lidition of the Legislative Enactments Ordinance.

Fernawnbo vs. REx

Courls Ordinance (Chapler 6) section 62—Winding-up of company incorporated
abroad—Does section 62 of the Courts Ordinance confer jurisdiction on the Distriet
Court—Wrrit of prohibition to prohibit District Court from exercising jurisdiction in a
winding-up on the ground that it has no jurisdiction at all —Section 42 of the Courls
Qrdinance—Sections 67 and G8 of the Joint Stock Com panies Ordingnce No. 4 of 1861,
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Held : That jurisdiction to wind-up companies ( whether incorporated in Ceylon
ot abroad ) is conferred on District Courts by section 62 of the Courts Ordinance
(Chapter 6), and that sections 67 and 68 of the Joint Stock Companies Ordinance No. 4
of 1861 do no more than provide the test for ascertaining the particular District Court
for any given winding-up proceeding.

AMIJEE AND OTHERS vS. LEWIS AND OTHERS .. ey .o 114
Criminal Procedure

Enhancement of tence—Cliveumstances in which the Supreme Court will allow
enhancement of sentence—Section 325 of the Criminal Procedure Code (Chapter 16).

Held : (i) That on an application for enhancement of sentence a revisional
court will interfere only when the sentence passed is manifestly inadequate and not
mcrely on the ground that it would itself have passed a heavier sentence.

(ii) That in dealing with an accused person under section 325 of the Criminal
Procedure Code the Magistrate should look at the matter primarily in the interests
of the accused.

TAE SoLICITOR-GENERAL va, JOHANNES ALWIS E s 8

Criminal Procedure Code section 184—Confession to Mugistrate made after commence-
meni of non-summary inguiry—Can it be admitted in evidence—Confession to Superin-
tendent of Prisons—When may if be admilled in evidence.

Held : (i) That a confession recorded by a Magistrate under section 134 of the
Criminal Procedure Code is not inadmissible in evidence merely because it is recorded
after the arrest of the accused and after investigation by the police.

(ii) That where an accused person when addressed under section 155 of the
Criminal Procedure Code states ** T abide by the voluntary statement 1 have already
made to the Magistrate > the voluntary statement becomes incorporated in the
statutory statement and is admissible in evidence regardless of whether the voluntary
statement has been recorded in the manner prescribed by the Criminal Procedure
Code.

(iii} That a confession made to the Superintendent of a prison is admissible in
evidence so long as it does not offend against the provisions of section 24 of the
Evidence Ordinance.

REex vs. KaraLy MUTTIAH AND OTHERS o @ T L

Criminal Procedure Code (Chapter 16) section 335 (1) (d)—Inlerpretgtion Ordinance
(Chapter 2) section 2 (i)—Meaning of ** imprisonment > in section 335 of the Criminal
Procedure Code.

Held : That the context of section 335 (1) (d) of the Criminal Procedure Code
will not permit the application to the word ** imprisonment ' therein of the definition
in section (2) (i) of the Interpretation Ordinance.

King vs, JosEPH e e i st

Criminal Procedure Code—=Seclions 167 (2), 172 and 347— Charge Powers of
court as regards amendment—Omission to state proper particulars— Powers of Supreme
Court to convict accused in appeal under the right offence.

Held : (i) That where a charge did not contain the proper particulars, a Magis-
trate under section 172 of the Criminal Procedure Code has the power to amend the
charge so as to make it fit into the evidence led in the case.



(i)

(ii) That, in view of the provisions of section 167 (2) of the Criminal Procedure
Code, a reference in the charge to the name of the offence as specified in the Penal
Code is sufficient to give an accused notice of the matter with which he is charged.

, (iiiy That where a Magistrate has convicted an accused person under a wrong
section the Supreme Court in appeal has the power under section 347 of the Criminal
Procedure Code to conviet him of the right offence.

MeERA NATCHIA vE. MARIKAR

Criminal Procedure Code (Chapter 16) section 297—Prosecution againsl two accused—.
One accused absent—Evidence affecting absent accused recorded in the presence of one of
the accused—Euvidence recorded in his absence read over to absent accused on his appear-
ing on warrant—Should the witnesses who gave evidence in the absence of the accused
have given their evidence de novo in his presence upon his appearance or is it sufficiznt
if the depositions are read to the accused in the presence of the witnesses and an opportu-
nity afforded of cross-examining the witnesses.

Held : (i) That the evidence was improperly recorded as against the first
accused in his absence, and that, therefore, there was no compliance with the law in
merely reading it to him,

(ii) That the witnesses should have been required to give their evidence afresh
in the presence of the flirst accused.

(iii) That the use at a trial of evidence improperly recorded against an accused
is an illegality and a conviction founded upon such evidence cannot be sustained.

HeraTH (INSPECTOR OF POLICE) V3. JABBAR
Criminal Procedure Code section 122 (3). See Malicious arrest.

Peiris vs. CHITTY AND OrHERS

Criminal Trespass

Criminal Trespass—Failure lo specify inlention in the charge—Estate Labour
(Indian) Ordinance (Chapler 112) section 5—Notice to lerminate contract of service—
Computation of time—Is tenancy of free room separate from contract of service—Cun
a superintendent of an estate be said to be in occupation of the rooms in the lines to
enable him to maintain a charge of eriminal trespass.

Held : (i) That in a charge of e¢riminal trespass the mere omission to use the
words ‘‘ with intent to cause annoyance ' cannot be said to prejudice an accused
person if all the facts from which such an intention could be inferred are set out in the
charge,

(ii) That under section 5 of the Estate Labour (Indian) Ordinance (Chapter 112)
an employer can give on any day of the month notice of his intention to terminate a
labourer’s services at the expiry of a month from that date.

(iii) That where a tenant is given a free room as part of his contract of service
when the contract is terminated everything that flows from it also ends.

(iv) That a superintendent of an estate is by virtue of his office in occupation
of the whole estate which is:under his control and may therefore prosccute for criminal
trespass a person who remains in possession of a room after whose right of occupation
has been lawfully determined.

Perianeny KaNgaNy vs, EBBELS

79

58
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Debtors

Juoint and several ability. See Morlgage.

DEoNIS APPU V8. GUNAWARDENE s e v 2D
Deed

Deed—Transfer of land veserving right to repurchase within a limited period—Deed
nol signed by vendees—Can the vendor’s right so reserved be enforced,

Held : (i} That the plaintiff was entitled to maintain the action.
(ii) That the words ** reserving to myself the right of repurchase by implication
created an obligation on the part of the defendant to reconvey.

BABUN SINGHO V8. SEMANKERIS SINGHO ET AL .. 5 v BY

Deed—Subsequent discovery that it was ewecuted pending partition—When cause
of action arises to recover purchase money.

See Transfer of land. i

TuamornErAM Prirar vs, KANAPATIIPIIIAT .. s i 9D

Divorce
Decree for separation obtained by husband —Order for alimony cannot be made under
section 615 of the Civil Procedure Code.  See Cloil Procedure.
MAARTENSY v3. MAARTENSZ o T = .. 82

Enhancement of Sentence
Circumstances in which Supreme Cowrt will enhance sentence of lower court,
See Criminal Procedure.
THE SOoLICITOR-GENERAL Vs, JOHANNES ALWIS s i 8

Entail and Settlement
See Public Trustee.
Dassy Law v, FERNANDO AND OTIHERS o ) . 18T

Estate Labour (Indian) Ordinance
Section 5—Notice to lerminale contract of service —Computation of time.
See Criminal Trespass.
PERrIANEN KANGANY VS, EKBBELS i - o G

Evidence
Evidence Ordinance (Chapter 11) section 25 —In whal circumstances may statement
made by the accused to the Police be elicifed in cross-examination (of the accused) to- prove
that ke made a statement to the Police different to that given in the witness-box.

Crown Counsel sought to elicit in his cross-examination of the accused the statement
he had made to the Police in order to prove the inconsistency of his statement with
his evidence. Counsel for accused objected on the ground that the statement was in
the nature of a confession which was inadmissible under section 25 of the Evidence
Ordinance.

Held : That in the eircumstances Crown Counsel was not entitled to eross-
examine the accused regarding his statement to the Police.

REx vs. FERNANDO = e i v 10

Euvidence Ordinance sections 14 and 15—Charges of cheating two different persons on
two different dates—Proof of similar transactions — Admissibility.



( viii )

Held : That in the circumstances, such evidence of similar transactions was
inadmissible.

*SHEDDON (INSPECTOR OF POLICE) V8. NATCHIAPPA PILLAT in .. 8

Evidence affecting absent accused recorded in the presence of one of the accused—
Such evidence read over to absent accused on his appearing on warrant.

See Criminal Procedure. R
HeraTH (INsPECTOR OF POLICE) V8. JABBAR .. ] o .o 125

Eridence Ordinance—Sections 123, 124 & 125.

See Malicious Arrest,
Pemis vs. CHrrry AND OTHERS i e vy 08
L ]

Evidence discovered by reason of arvest of offender by private person.

See Excise.
De Siwva (Excise InspecTOR) v8. Livoris SinGHO v s o2

Can conviction in an excise case be based on ciicumslantial evidence.

See Ewxcise. . .
DHARMARATNE (Excisk InsprcTOR) Ve, DAVITH SINGHO A .. 81

Excise
Arrest by private person of offender under Excise Ordinance—Evidence discovered
by reason of arresi—Can conviction be based on such evidence.

The accused was arrested by one David Silva who had no special powers under the
Excise Ordinance, for illicit possession and transport of fermented toddy. When he
was charged in the Police Court by an Excise Inspector objection was taken on the
ground that the person arresting had no authority to arrest the accused. The
Magistrate discharged on this ground.

Held : That the Magistrate was wrong in discharging the accused.

DE Siwva (Excise InspEcTOR) vS. LIYORIS SINGHO § S N

Ewxcise Ordinance—Ilicit sale of arrack— Absenee of direct evidence of sale— Denial of
sale by decoy—Can conviction be based on circumstantial evidence—Principles govern-
ing punishment of young first offenders.

The Magistrate convicted the accused on the following evidence : That the decoy
was standing in the boutique near the accused with a glass in his hand which was wet
and smelling of arrack. In a drawer of a table the marked one rupee note was found
in a tin receptacle. The decoy’s mouth smelt of arrack. On the table was found
an open bottle of arrack.

Held : That the evidence was sufficient to justify the conviction of the accused.

DuarmaraT~E (Excise INspEcTOR) vs. DAvITH SiNcuo i o Bl



First Offenders _
Principles governing punishment of young offenders. See Excise.
DaARMARATNE (ExcisE INSPECTOR) VS, DAVITH SINGHO ol va 81

Income Tax
Income Tax Ordinance (Chapier 188) section 84— Double tax relief—Sections 45 and
46— Can relief be given when claim is not made within three years of the end of the year
of assessment in respect of which the relief is claimed.

Held : That double tax relief cannot be given unless it is claimed within the
time mentioned in section 84 of the Income Tax Ordinance (Chapter 188),

NADAR v8. THE ATTORNEY-GENERAL o e is  BE

Information Book
See Malicious Arrest.
PEIRIS vs. CHITTY AND OTHERS o - o B8

Inherent Powers of Court
“A court has inherent power to lay by a case pending the decision of an aclion in another
court affecting the question at issue. See Civil Procedure.
SELVADURAI vs. RAJAH AND ANOTHER - .. .. 90

Power to stay proceedings in action in Ceylon pending final decision in case in
a foreign courl when parties are same and matlers in dispule substantially same.

See Court.
RavAN CHETTIAR VS, VYRAVAN CIIETTIAR A i .. 65

Interpretation Ordinance
Section 11 (). See Buddhist Temporalilies.
WICKREMASINGHE V8. ABEYGUNAWARDENE e 5 e 1

Section (2) (i) —Meaning of * imprisonment.” See Criminal Procedure.
King vs. JoskpH - = b A

Labour (Indian) Ordinance
See Criminal Trespass.
PerIANEN KANGANY v8, EBBELS 4 o ST o

Maintenance
Maintenance Ordinance—Order made by District Court in the exercise of ils matri-
monial jurisdiction malking provision for the maintenance of the children of the marriage
who were committed to the custody of the aggrieved spouse—Is the order a bar to proceed-
ings under the Maintenance Ordinance.

Held : That the order of a District Court made in the exercise of its matrimonial
jurisdiction making provision for the maintenance of the children of the marriage is a

bar to separate proceedings for their maintenance under the Maintenance Ordinance.

ARIVANAVAGAM VS. THANGAMMA 7 o .. 33

Maintenance— Paternity—Maintenance of applicant after discovery of her condition
and dismissal from service by defendant’s wife—Is this sufficient corroboration of paternity.



&

Held : That the fact that the defendant maintained the applicant after the
discovery of her condition and dismissal from service by the defendant’s wife, is
sufficient corroboration of the applicant’s evidence of paternity. «

EpEMa vs, Banuxy Nona

Malicious Arrest
Malcious arrest—Proaf necessary to succeed in an action for malicious arrest—Police
Information Book—Can a stalement made to the Police by the defendant and recorded in
the information book be admilied in evidence—Evidence Ordinance sections 123, 124 and
125—Criminal Procedure Code section 122 (3).

Held : (i) That in an action for malicious arrest the plaintiff must show :
(a) that his arrest on a eriminal charge was instigated, authorised or effected
by the defendant,
(b) that the defendant acted maliciously and
(¢) that the defendant acted without reasonable and probable cause.
(ii) That the police information book is not a document in respect of which
privilege can be claimed under sections 123 and 125 of the Evidenc= Ordinance.
(iii) That the provisions of section 122 (3) of the Criminal Procedure Code does
not preclude the admission of a statement in the information book in a civil proceeding.
(iv) That statements recorded in the information book can be used under section
155 (¢) of the Evidence Ordinance in civil proceedings to impeach the credit of a
witness.

Peiris va. CaHITTY AND OTHERS

Mandamus
" Mandamus on the Mayor of the Municipal Council—Colombo Municipal Council
(Constitution) Ordinance section 11—Can the Mayor refuse to permil the discussion by
the Municipal Council of a report made under section 11.

Held : That the Mayor of the Municipal Counecil has no power to prevent the
diseussion by the Council of a report made by a special committee appointed under
section 11 of the Colombo Municipal Council (Constitution) Ordinance, and properly
placed before a meeting of the Council.

DE SILVA V5. SCHOKMAN

Mischief
See Penal Code.
AGIE NoNA AND ANOTHER V8. PEREIRA

Mortgage
Marigage bond by two persons—dJoint and several lability—Payment by one debtor
of his share of liability—-Assignment of the bond— Bond put in suit by assignee against
the other debtor—Sale in execution—Merger— Assignment of decree in favour of pur-
chaser—Can such purchaser bring a hypothecary action against the other debtor.

In 1929 J and A bound themselves jointly and severally with W to pay Rs. 75/—
with interest. To secure payment they hypothecated property. In 1935 J paid
half of the debt viz. Rs. 75/~. Later W assigned the bond and the sum of Rs. 150/—
due upon the bond to K. K sued A on the bond and obtained decree and at the
sale in execution the present plaintiff bought the rights of A, Then on an order of
Court K executed a conveyance of the decree and all his rights on the bond in favour
¢f the present plaintiff,

71
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Thereafter the present action was brought against J for Rs. 150/— praying for a
hypothecary decree over the share of J.

Held : That the plaintiff had no cause of action against J.

DEoNIS APPU vS. GUNAWARDENE % A s 20

Morigage Ordinance (Chapler 74)—IHypothecary decree— Commission issued fo
licensed auctioneer lo sell the properly—Application for execution in the Jorm preseribed
by section 224 of the Civil Procedure Code (Chapter 86)—Does section 347 of the Civil
Procedure Code apply in a case in which a hypothecary decree has been enfered
and direction given that an auctioneer should carry out a sale in execution of a decree
under the Mortgage Ordinance.

Held : (i) That section 347 of the Civil Procedure Code (Chapter 86) does not
apply in a case in which a hypothecary deeree has been entered and direction given
that an auctioneer shall carry out the sale, when the judgment-creditors are moving
for a commission for the sale of the mortgaged property by an auctioneer,

(ii) That the mere fact that a judgment-creditor seeking to execute a hypothceary
de-ree makes an application for execution in the form prescribed by section 224 of the
Civil Procedure Code, when he is not obliged so to do, does not make him bound by
all the other provisions in Chapter XXII of the Code, which are connected with
section 224 in cases in which section 224 applies.

PERERA VS, JONES AND ANOTHER ils o s 119

Motor Car
Motor Car Ordinance No. 45 of 1938—Regulation 3 of First Schedule—Meaning
of the expression * rear of the body  in the definition of the word * overhang™ in
regulation 80 of the First Schedule—Should the length of the reay flap door of @ motor lorry
when opened be taken into account in measuring its ** overhang."”

Held : That the length of the rear flap door of a motor lorry when opened should
not be taken into account in measuring its overhang.

Per pr Krerser, J—* In my opinion the body of a car must be measured with
its doors closed, beeause otherwise whenever a car or lorry door is left open an offence
may be committed.”

PERERA vS. RaJAKARIVA i o 3 fowy a0

Municipal Councils
Municipal Councils Ordinance (Chapler 193) sections 208, 222 and 229—Is NoT-com-
pliance with a notice given under section 208 an of fence.

Held : That a non-compliance with a notice given under section 208 of the
Municipal Councils Ordinance (Chapter 193) is not an offence,

Nesapurar (MuNicirar INSPECTOR) vs. PERERA e S0 90

Colombo Municipal Council (Constituiion) Ordinance section 11. See Mandamaus.
DE Sinva vs, SCHOEMAN A o i .. 85

Partition :
Partition of land—Land purchased as partnership property—Partnership formed with
express power to purchase and sell land—Section 8 Civil Law Ordinance (Chapter 66)—
“Section 29 (1) of the Partnership Act, 1890—Section 2 of the Prevention of Frauds
Ordinance (Chaptler 57).
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Held : (i) That where it is sought to partition land bought in the names of the
members of a partnership, and the partition is opposed on the ground that the land is
partnership property, the onus is on the plaintiffs to show that each party’s share in
the lard was for his personal use and that the land was not partnership property.

(ii) That parties to a partition action must make clear title to the land they
seek to partition and must identify what land it is that they elaim.

SELvADO Israniy Saigo AND OTHERS VS, JAINAMBEEBEE AMMAL AND OTHERS
Partition action—.4 pplication of section 84 of the Civil Procedure Code (Chapter 86).

Held : (i) That section 84 of the Civil Procedure Code (Chapter 86) applies
to actions under the Partition Ordinance (Chapter 56). .

(ii) That a court has no power to enlarge the period prescribed by section 84
of the Civil Procedure Code.

(iii) That a decree nisi in a partition action which fixed the period for showing
cause at a menth from the date of decree had not the effect of extending the period
prescribed in section 84 of the Civil Procedure Code.

(iv) That a decree nisi entered under section 84 of the Clvil Procedure Crde
need not be served on the plaintiff,

DE Saram vs, DE SILVA AND ANOTHER

Partition— Final decree—Order that final decree be entered on a fulure date—Sub-
sequent order that final decree be not entered—Right lo intervene after such order.

Held : That in the cireumstances, the order of 20th July. 1937 did not amount
to a final decree and therefore the appellants were in time when they sought to inter-
vene.

JUSTINA AND ANOTHER V8. ANDIYA AND OTHERS

Partnership
See Partlilion.
SEYYADO IBRATIM SAIBO AND OTHERS VS, JAINAMBEEBEE AMMAL AND OTHERS

Penal Code
Penal Code sections 408 and 409—Mischief— Does the blocking of « roadway amount
to mischief within the meaning of section 409 of the Penal Code.

Held : (i) That it is the essence of the offence of mischief that the perpetrator
must cause the destruction of property or such change in it as destroys or diminishes
its value or utility.

(ii) That the mere blocking of a pathway by placing flower pots on it does not
amount to mischief within the meaning of section 408 of the Ceylon Penal Code.

AGIE NONA AND ANOTHER V8. PEREIRA

Penal Code section 427, See Criminal Trespass.
PertanEN KaNgaNy vs, EBBELS

Planter’s Share g
Planter’s share—Can a right to a planter’s shave be acquired by preseription— Pres-
cripﬁa-n Ordinance (Chapte‘r 55) section 2,

. 102

. 112

71
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Held : (i) That a right to a planter’s share can be acquired by prescription.
{(ii) That a planter’s share is an interest in land within the meaning of section
2 of the Prescription Ordinance.

ABEVWEERA vs. ENSOHAMY AND ANOTHER

Power of Attorney
Power of attorney to act in vespect of a parlicular business—Power registered— Cessa-
tion of the business—Registration not cancelled—Has altorney authority fo evecute deeds
after cessation of such business.

The plaintiff had appointed the second defendant as his attorney for the manage-
ment of his business as a timber merchant. The power of attorney was registered.
After the plaintiff ceased to carry on the business of a timber merchant the second
defendant transferred two of the plaintiff’s lands to the first defendant purporting vo
act under the registered power of attorney which had not been cancelled. It was
sought to justify the second defendant’s action on the ground that it was taken to
settle some debts of the business.

Held : That as the power of attorney had been given for the limited purpose
of managing the plaintiff’s timber business the agent had no power to bind the
principal after the cessation of the business.

FERNANDO v8, RANASINGHE ..

Preliminary Objection
Preliminary Objection— A ppeal—Failure to give notice of security or to tender
security lo some respondents against whom no velief is claimed—Should the nppeal
be rejeclted—Is the appellant enlitled to relief under sub-section 3 of seclion 756 of the
Civil Procedure Code.

Held : (i) That even where parties against whom no relief is claimed arec made
respondents to an appeal notice of security should be given to them.

(ii) That failure to give such notice and security disentitles the appellant to relief
available under sub-section 3 of section 756 of the Civil Procedure Code.

SUPPRAMANIAM CHETTIAR VS, SENANAYAKE AND OTHERS

See Civil Procedure.
DE SILVA V8. SEENATHUMMA AND OTHERS

Prescription
Preseription Ordinance sections 6, 7 and 10. See Transfer of land.
THAMOTHERAM PILLAT v, KANAPATHIPILLATL

Prescription Ordinance section 2. See Planter’s Share.
ABEYWEERA vs. ENSOHAMY AND ANOTHER

Prevention of Frauds Ordinance section 2. See Partition.
SEYYADO IRRAmIM SAtBo AND OTHERS Vs, JAINAMBEEBEE AMMAL AND OTHERS

Prohibition Writ of

See Courts Ordinance.

. 142

. 139

41
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Public Trustee

Entail and Selilement Ordinance—Public Trusiee Ordinance section 15—In what
circumstances may money in court be transferred to the Public Trustee.

Held : That section 15 of the Public Trustee Ordinance (Chapter 73) is not
intended to serve as a hard and fast rule to be applied to all cases under the Entail and
Settlement Ordinance. It provides for cases in which the interests of the parties
conce.ned will best be served by a transfer of money to the Publie Trustee.

Daisy Law vs. FERNANDO AND OTHERS Lok i B, 187
Punishment

Principles of. See Excise,

DaARMARATNE (ExXcI1SE INSPECTOR) V8, DAVITH SINGHO 81

Res Judicata
Res Judieata—Two cases instituted on different dates—Same parties—Same poinis
in dispule—Case instituted later decided earlier—Does the decision operale as res
judicata as against the earlier case.

Held : (i) That the plea of res judicaia was entitled to prevail.

(ii) That the doctrine of res judicata, so far as it relates to prohibiting the retrial
of an issue, relers not to the date of the commencement of the litigation, but to the
time when the Judge is called upon to decide the issue.

ArULAMPALAM AND Two OTHERS V8, KANDAVANAM
Revised Edition of the Legislative Enactments
Effect of repealed provision appearing in the Revised FEdition. See Couris
Ordinance.

FeErNANDO ve, ReEx

Sentence
See Criminal Procedure.

i

13

THE SOLICITOR-GENERAL VS, JOHANNES ALwis 8
Sisyanu Sisya Paramparawa
See Buddhist Ecclesiastical Law.
DHARMARAKKITA ve, WLitrHA .. . 127
Stamps
Stamp Ordinance (Chapter 189 )—Payment of poundage on the value of preperty sold
by the Fiscal in execution of a morigage decree—Meaning of the word ** value ' in
schedule A part IT head F (miscellaneous) item (a) of the Siamp Ordinance.
The highest bid at the auction sale was a bid of Rs. 49,500/ from the mortgagee.
The amount due to him in the suit was Rs. 99,827/
Held : That the value of the property for the purposes of poundage payable
under item (a) head F of part 11 of schedule A to the Stamp Ordinance (Chapter 189)
was Hs. 99,827/,
Tae Fiscar (C.P.) vs. Narniarpa CHETTIVAR .. i ve 27
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Stamp Ordinance (Chapter 189 )— A4 ppeal under section 31—Should Allorney-General
be made a party.
N

Held : That an appeal under section 31 of the Stamp Ordinance to which the
Attorney-General is not made a purty is not properly constituted.

PUNCHIMAHATMAYA VS, THE COMMISSIONER OF STAMPS

Stay Proceedings
Courl—Power to stay proceedings in action in Ceylon pending final decision in case
in a foreign court—Same parties and matters in dispute substantially same—Principles
that should guide court in such application—Section 839 of the Civil Procedure Code.

Held : That our courts have the power to make an order staying an action
in a court in Ceylon pending the final decision in another action filed in a foreign
court between the same partics where the matters in dispute in the first ease are
directly and substantially in issue in the second case.

Raman CHETTIAR V8. VYRAVAN CHETTIAR

Transfer of Case
T'ransfer of case. See Courts Ordinance.
FErRNANDO v8. HEX

Transfer of Land
Fendor and Purchaser—Transfer of land -Subsequent discovery that deed of transfer
was pending partition action—Purchaser put in possession—Right of purchuser to
bring action for recovery of purchase price—When cause of action arises—Prescription
Ordinance—Sections 6, 7 and 10—Is such action barred in siv years.

Held : (i) That the plaintiff’s right of action, if any, became preseribed in
three years.

(ii) That plaintilf’s cause of action, if any, arose on the date P1 was executed in-
asmuch as P1 being void, the purchase money was given without consideration.

(iii) That, in the circumstances, a right of action could accrue to the plaintiff only
after he had been ousted by a third party with a superior title.

ToaMOTHERAM PIirLal ve., KANAPATHIPILLAT

See Deed.
BABUN SINGHO V8. SEMANERIS SINGHO ET AL

Vendor and Purchaser
Right of purchaser to bring action for recovery of purchase price.

See Transfer of land.
THAMOTHERAM PILLAI VS KANAPATHIPILLATL o .o s

Wagering Contract
See Contract.
EBramm LEBBE MARIEAR vS. ARULAPPA PILLAI
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Weights and Measures Ordinance

Weights and Measures Ordinance (Chapter 127) section 16—Using false weights—
Is a conviction for using false weights bad merely because il does not proceed wpon the
evidenge of a duly authorised examiner of weights and measuves. v

Held : That a conviction under section 16 of the Weights and Measures Ordinance
is not bad merely beeause it proceeds on the evidence of persons not authorised under
the Ordinance to examine weights and measures.

Prrera (P.C, 1541) vs. Napanr i iy cv. B8

Words and Phrases

* Imprisonment > in seclion 335 of the Criminal Proceduie Code.

See Criminal Procedure.
King vs. Josern

“ Rear of the body " in the definition of the word * overhang ™ in regulation 8 of
the 1st schedule to Motor Car Ordinance (45 of 1938.)

See Motor Car.
PERERA v8, RATAKARIVA ik ok ' i e

Workmen’s Compensation

Workmen’s Compensation Ordinance (Chapler 117) seclion 8 —Fatal atfack on a
workman by a fellowo workman— Altack made oulside the work place and outside working
howrs—Was the injury caused by an accident arising oul of and in the course of the
infured workman's employment.

Held : « That the injury to the deceased was caused by an accident not arising
out nor in the course of the deceased’s employment.

VioLET CATHERINE PERERA vs. MESSgS, Browx & Co.. LTp. .. .. 185

Writ of Prohibition

See Courts Ordinance.
AMITEE AND OTHERS v8. LEWIS AND OTHERS .. o . 114
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_ Preseni: Hear~Ee, J.
. WICKREMESINGHE vs ABEYGUNAWARDENE

Application by A. A. Wickremesinghe for a Wril of Quo Warranto
against E. Y. D. Abeygunawardene, Basnayake Nilame of Dewundara Devale.
Argued on 17th November, 1939,

Decided on 28rd November, 1939.

Buddhist Temporalities Ordinance (Chapter 222) Section 8 (2) (a)
Interpretation Ordinance (Chapter 2) section 11 (e) —Writ of Quo Warranto
to question the right of a Basnayake Nilame fo hold office- -Objection to election
on the ground of admission of ballot paper pul aside at first count.

The presiding officer at the election of a Basnayuke Nilame had put aside a ballot
paper at the first count fi r consideration later. After the counting he declared that the
successful eandidate and another had equal number of votes. He then admitted for the
suceessful candidate the ballot paper he had put aside. This step did net result in the
infraction of a rule of law, nor a disregard of any rules of procedure nor a disregard of
the prineiples of justice and fairplay and no protest had been made by any member of
the meeting.

Held : (i} That the ballot paper was rightly admitted.

(ii) That the word ** execution of the functions of an office™ in section 11 (e)
of the Interpretation Ordinance must be interpreted as meaning ** lawfully executing the
functions of an office.”

Colvin R. de Silva, for the petitioner,
H.V.Perera, K.C. with N. E. Weerasooriya, K.C. and C. J. Ranatunge,
for the respondent.

- D. W. Fernando, Crown Counsel, for the Publie Trustee.

Hearxe, J.

On May 6th, 1939 a meeting was held under section 8 of the Buddhist

 Temporalities Ordinance (Chapter 222) to appoint a Basnayake Nilame

for the Sri Vishnu Maha Devale, Dondra. The Public Trustee was in the
chair. At the conclusion of the meeting he declared that the respondent
** had received the majority of votes and had been duly appointed to be the
Basnayake Nilame for the Devale.” '

The applicant prayed for the issue of a Writ of Quo Warranto-on the
respondent who entered an appearance through counsel to show cause why
the application should not be allowed. Notice was ordered to be given to
the Public Trustee who was also represented by counsel. The Public

* Trustee filed a record of the proceedings at the meeting -held under his
_direction, and for the purposes of his arguments counsel for the applicant
accepted it as a true record of those proceedings.
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1939 The objections originally taken were twofold. The first is contained
Heamne, J.  in paragraphs 7 to 14 of the aflidavit filed in support of the application
- which read as follows : :

Wickremesinghe - * !
us 7. After the votes were cast the Public Trustee opened the ballot
Abeygunawardene 1.y i the presence of the candidates, the voters and members of the general
publie, and proceceded to place in separate heaps the votes cast in favour of

i cach candidate.

8. In the course of thus sorting the votes the Public Trustee rejected
one ballot paper and did not allot it to any of the candidates,

9. ITaving scrutinised and sorted out the votes in this manner, the
Publie Trustee proceeded to count the votes east in respect of each candidate,
veginning with the ballot papers cast in favour of the respondent who had
been allotted the No. 1.

10. He declared, and his elerk under his direction so noted
immediately, that 21 votes had been cast in favour of the respondent.,

11. He then counted the ballot papers relating to candidate No. 2
and declared, and his elerk so noted immediately, that 21 votes had been
cast in favour of the said candidate.

12, Similarly he declared that 6 votes had been cast in favour of
No. 3. ;
13. - Having thus declared that an equal number of votes had been
" received by candidates Nos. 1 and 2 the Public Trustee took up again the

ballot paper that he had previously rejected.

14. I understand and verily believe that the said ballot paper bore
no figure whatsoever in that blank portion in which the voters had been
expressly directed to place the number allotted to the candidate whom they
favoured ; but the Public Trustee pointed to an alleged figure in another
part of the ballot paper where printed instructions appeared along with the
seal of the Public Trustee, and declared that the said figure indicated that
the voter using the said ballot paper had cast his vete in favour of
candidate No. 1.

It will be noted that the affidavit alleges that the Public Trustee
had rejected one of the ballot papers and that he later acted on “* the ballot
paper he had previously rejected.” In the argument before this Court
that allegation of fatt was abandoned, and the position was accepted, as the
Public Trustee averred. that he announced that with the exception of one
doubtful vote (this as 1 understand from counsel for the applieant the
Public Trustee had put aside in the course of making the count) the result
was that the respondent had received 21 wvotes, Mr. Goonesekere 21 votes
and Mr. Dissanayake 6 votes. Ie then proceeded to say that subject to
objections that might be raised he proposed giving the vote he had described
as doubtful to the respondent, as it had on it the number “ 17 which was
the number which had been assigned to the respondent. Mr. Goonesekere
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said it looked like ““ 1.” No objection having been taken to the course the
Public Trustee proposed to adopt he declared the voting as being 22 votes
in favour of the respondent and 21. as he had previously announced, in favour
of Mr. Goonesekere.

If it is correct, as counsel for the applicant was instructed to say.
that the Public Trustec had put aside one of the ballot papers in the course
of his count, it would undoubtedly, as matters have transpired, have been
better if at that time he had decided whether or not he proposed to admit
or reject the ballot paper in guestion, This course would at least have
prevented a reckless allegation being made against him that he had acted
so improperly as to have rejected a vote and then admitted it when he found
there was an equality of votes,

But, as Mr. Perera for the respondent has pointed out, there was in
what the Public Trustee did no infraction of a rule of law, no disregard of any
rules of procedure that have been laid down (the Ordinance preseribes no
particular form of praocedure) no departure from principles of justice and
fairplay and no protest from any member of the meeting. In fact the meet-
ing acquiesced in what the Public Trustee proposed to do and in my opinion
the objection is completely without merit.

The second objection is that the Public Trustee had improperly
refused to allow Mr. G. L. Ranasinghe, described in the affidavit as an Acting
Mudaliyar, the right to vote. The relevant portion of the proceedings,
accepted by the appellant as correet, is as follows :

Public Trustee: Anybody acting for the Four Gravets Mudaliyar ?

Acting Mudaliyar: Present.

Public Trustee: Have you received a summons ?

Acting Mudaliyar: No Sir.

Public Trustee: When were you appointed ?

Aeting Mudaliyar: On 17th March. The permanent Mudaliyar is

illin Hospital. I am mercly acting for him temporarily.

Public Trustee: Not'appointed ?

Acting Mudaliyar: No Sir. :

Public Trustee: Then I will nol accept you.

It has been argued that by reason of the provisions of section 8 (2)
(a) of the Buddhist Temporalities Ordinance (Chapter 222) read with section
11 (e) of the Interpretation Ordinance (Chapter 2) Mr, Ranasinghe should
have been accorded the right to vote.

Section 11 (e) reads — *° In all Ordinances for the ﬁtu"posc of indicating the
application of a law to every person or number of persons for the time being
executing the functions of an office, it shall be deemed to have been and to be

sufficient to mention the official title of the officer executing such functions at the
time of the passing of the Ordinance.”

Clearly the words ‘ executing the functions of an office ” must be
interpreted as meaning * lawfully executing the functions of an office.”
If they were not so interpreted they would include, as Mr. Perera pointed
out, a person who had usurped the functions of a partieular office,

1939

Hearne, J.
Wivkremesinghe
8
Abevgunawardene



1939

Hearne, J.
Wickremesinghe
us
Abeygunawardene

(&)

I asked counsel for the applicant, who would ordinarily appoint an
Acting Mudaliyar to execute the functions.of the office of Mudaliyar in the
event of the person substantively appointed to such office being unable,
by reason of illness or otherwise, to execute the functions of his office. T was
told the appointment would rest with the Assistant Government Agent.
I take it that Mr. Ranasinghe had not been appointed to act by the Assistant
Government Agent. If it had been so an affidavit even at this late stage
would have been forthcoming.

Now what this court has in effect been asked to rule is that a person
who had received no summons to attend the meeting and who had not been
appointed to act as Mudaliyar by the Government Officer entitled so to do
should have been allowed to vote on his verbal representation, which may
¢ may not be the truth, that he was acting as Mudaliyar. To do justice
to Mr. Ranasinghe he appvarod to elaim no more, and the Public Trustee
understood him to elaim no morc than that as the Mudaliyar was ill (this
does not mean he had ceased to ‘exercise the functions of his office) he was
acting as his agent in (|ttendmg to matters which fell within the province
of a Mudaliyar. Whatever authority he had, he had apparently derived
from the permanent Mudaliyar. in other words the permanent Mudaliyar.
if he had in fact appointed him to act in the fullest sense, had exercised a
power of appointment which is exercisable, not by him, but by the Assistant
Government Agent. It is unlikely he would have done this —if he had, he
would probably have sent to Mr. Ranasinghe the summons addressed to
“The Mudaliyar, Four Gravets " -but even if he had, it would have been
ineffectual in the absence of a legal right to do so and Mr. Ranasinghe could
not be said to have been lawfully exercising the functions of Mudaliyar.

In my opinion Mr. Ranasinghe was rightly excluded from the meet-
ing. He would appear to have thought so too.

Other questions were diseussed in the argument of counsel—whether
the Public Trustee was exereising a judicial diserétion, whether an information
in the nature of Quo Warranto lies against a person holding an office not
created by Charter from the Crown or by Statute, and whether the Buddhist
Temporalities Ordinance merely recognises but does not create the office
of Basnayake Nilame. The last mentioned, counsel for the applicant
stated, is a historical question which would involve a consideration of ancient
correspondence between the Sceretary of State and the Ceylon Government,
Fortunately, in the view of the facts which T have taken. it does not arise
for determination. Nor do the others.

I discharge the rule against the respondent with costs.

Rule discharged.
Proctors:—
8. Samarasinghe, for petitioner (Wickremesinghe)
D. Weeratunga, for respondent (Abeygunawardene)
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