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DIGEST

Accomplice .
Can one accomplice corroborale another

See Evidence

Administration
Administration action—Termination of proceedings with final accounts — -Motion
by administrator for nolice on his proctor to bring cerfain moneys to couri—
Fees due to proctor—Is administrator’s remedy by way of separate action.

Held : That the appellant’s remedy was by way of a separate action and not by
wray of summary procedure,

PoNNUSAMY VS AIYVADURAI & ANOTHER s - e

Agreement
Agreement embodied in the terms of seltlement of an action

See Prevention of Frauds Ordinance o i o

Alienation in Fraud of Creditors
See Fraudulent alienation

Births and Deaths Registration Ordinance
Births and Deaths Registration Ordinance (Chapter 94)—Change of name—Is a
person who has béen known by a name different from the name in the register of births
entitled to have the eniry relating to the name * rectified™ under section 20 of the Births
and Deaths Registration Ordinance.

Held : That a person who has been known for a long time by a name other than
that entered on the register of births is entitled to an order under section 20 of the
Births and Deaths Registration Ordinance to have the register altered by the insertion
of the name in use in place of the name on the register.

Ix rE Lucy pE Sinva

Buddhist Temporalities _
Buddhist Temporalities Ordinance (Chapler 222)—Scope of the Ordinance—Do
the provisions of the Ordinance apply to a devale exempted from the operation of section
4 (1).

Held : That a devale, which has not been brought under the operation of section
4 (1) of the Buddhist Temporalities Ordinance, falls entirely outside the provisions
of the Ordinance.

PETER SI1NGHO & OTHERS VS APPUHAMY

By-Law
By-law made under section 168 (8) of the Local Government Ordinance—Prohibition
against preaching in streets without a permil.
See Local Government

Change of Name
See Births and Deaths Regisiration Ordinance ..
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Civil Procedure

A trial judge has no jurisdiction o make an order that, if costs of the day are not
paid before a certain date, the action should stand dismissed.

See Jurisdiction o L o .

Civil Procedure Code
Can action be taken under sections 604 and 606 of the Code after decree nisi.
See Divorce Ak L& o Rl

Section 608—Can « decree for separation be based entively wpon the consent of parties.
See Divorce - ile i .. 86

Section 169—The taking down of evidence by a shorthand writer under the direction
of the judge does not constitute sufficient compliance with the section.

See Penal Code. o s s o Bl

Section 408. See Prevention of Frauds Ordinance MAE aqee

Section 884. See Recripocal Enforcement of Judgments Ordinance e
Costs

Dismissal of action for failure to pay eostsof the day before a date fized by the judge.

See Jurisdiction o Lo e w8

Court of Criminal Appeal
Misdirection—1In what circumstances must the judge in a trial for murder put o the
Jury the alternative of finding the accused guilty of eulpable homicide not amounting
to murder.

See Misdirection - o o3 .. 128

Court of Criminal Appeal—Principles which should guide the courl—Misdirection
~—Duty of trial judge to explain to the jury the principle to be followed by them in dealing
with circumstantial evidence.

Held : (i) That grounds 3, 4 and 5 cannot be regarded as involving questions
of law.

(ii) That it does not necessarily follow that the phraseology of the judge set out
in ground 2 suggested to the minds of the jury a confession by the appellant.

(iii) - That ground 3 docs not bear the construction placed upon it by the appellant.

(iv) That although the judge when referring to the laying out of the body did not
particularly refer to the abnormality of the appellant, there was no misdirection
because a large part of the summing-up is devoted to a consideration as to whether
the appellant was of sound mind.

(v) That although the judge had not informed the jury that there was no evidence
that the blood was human blood, the appellant was not prejudiced because the jury
were warned that it might be any other kind of blood and the matter was left for
them to decide.

(vi) That the judge had sufficiently indicated to the jury thac there might be
an innocent interpretation in regard to those circumstances that ineriminated the
appellant.



( 1)

(vii) That where a strong prima facie case is made out against an accused on
evidence which is sufficient to exclude the reasonable possibility of someone else
having committed the crime without an explanation from the accused, the Jury is
justified in coming to the conclusion that he is guilty. .

(viii) That generally speaking the Court of Criminal Appeal will refuse to give
effect to grounds not stated in the notice, but when the appellant is without means
to procure legal aid and has drawn his own notice, the court will not 4s a rule confine
him to the grounds stated in his notice.

REX vS DE SiLva o0z i oy iy Bl

Courts Ordinance

Courts Ordinance section 17—Conviction of proctor—Criminal breach of trust—
Removal from office. :

Held : That in the absence of any special circumstances which justify the
court in distinguishing the facts of a particular case from others in which the court
has exercised the full powers conferred by section 17 of the Courts Ordinance it will
order the removal of a proctor convicted of a ¢riminal offence from the roll of proctors.

THE S0L1CITOR-GENERAL Vs CALDERA i e .. 106

Criminal Procedure Code
Criminal Procedure Code section 188 —Plea of guilty—Withdrawal of a statement
whick amounts to an admission that the accused is guilty of the offence with which he is
accused—Effect of such a withdrawal.

Held : (i) That an accused may before a verdict of guilty is recorded withdraw
an admission of guilt even though it be unqualified.

(ii) That where an admission of guilt is withdrawn the Magistrate should proceed
as if the admission had never been made. ]

LEEMBRUGEN (A.S5.P., N’EL1vA) v8 PricHAIPILLAI g .. 49

Criminal Procedure Code sections 152 (8) and 425— Principles which should guide
a magisirate who is also a District Judge in deciding at what stange of a case he should
begin to bry it summarily as District Judge under section 152 (3).

Held : (i) That a magistrate must make up his mind to act under section
152 (8) of the Criminal Procedure Code very early, in fact, before the real inquiry
in the presence of the accused begins. Once the inquiry is under-weigh, it should
not be turned into a trial.

(ii) That proceedings which have continued for some time on one basis cannot
in fairness to the accused be suddenly turned into proceedings of a different nature.

(iii) That where evidence recorded by a magistrate in his capacity as inquiring
magistrate is ufilised by the same magistrate in the exercise of his powers under
section 152 (3) of the Criminal Procedure Code at a late stage of the inquiry, the
possibility of prejudice to the accused cannot be overlooked and section 425 of the
Criminal Procedure Code will not be applicable to such a case.

MepIwAKA (INSPECTOR OF POLICE) VS GUNASEKERE i A

Criminal Procedure—Re-trial—1Is it open to the magistrate to come to a conclusion
by reading the evidence given al the former trial.
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Held : That in a case in which a re-trial has been ordered it is irregular for the
magistrate to read the evidence given at the previous trial and to decide the case
on that evidence.

Corea (Excise INspECTOR) v8 MARTIN S1LVA |, o .. 140

Failure o stale in charge the by-law under which the accused was charged and the
Gazelle in which it was published—Effect of.

See Tocal Government Ordinance. o o L

Criminal Procedure Code section 355
See Penal Code o, - o oo 41

Criminal Trespass .
See Estate Labour Ordinance. .. = oIk N

Divorce
Divorce—Civil Procedure Code (Chapter 86) sections 804 and 606—Can aclion be
taken under those sections afler decree nisi.

Held : That sections 604 and 606 of the Civil Procedure Code apply to cases
in which collusion or suppression of material facts has occurred not only before but
also after decree nisi.

NELsSON vs FOENANDER vy ¥ = . 28

Divorce—Husband and wife—Malicious desertion—Acls of cruelty and violence
on the part of the husband coupled with an order to leave the house—Do they taken to-
Zether constitule malicious desertion on the parl of the husband.

Held : That the acts of cruelty and violence on the part of the husband coupled
with the order to leave the house constituted malicious desertion in law on the part of
the husband.,

MUTTUCUMARASAMY VS MUTTUCUMARASAMY .. A o, BT

Divorce—Separatio a mensa et thoro—Civil Procedure Code section 608—Can
a decree for separation be based entirely upon the consent of parties.

Held : That it is clear from the terms of section 608 of the Civil Procedure Code
that the court has no authority to enter a decree for separation a mensa et thoro
based entirely upon the consent of parties,

JosePH vs JOSEPH ae i s .. 86

Estate Labour (Indian) Ordinance
Criminal Trespass—Penal Code—Seciion 433—Estate Labour (Indian) Ordinance
(Chapter 112) section 5—Month’s notice to quit service—May such notice be given
on any day in a month—Is a labourer occupying a room in the lines on the estate
Jree of rent a tenant of such premises.

Held : (i) That a notice, given on the 2nd of December, 1939 to an Indian
labourer terminating his services on the 2nd of January, 1940, is a valid notice.

(ii) The relationship of landlord and tenant does not exist between the employer
and his estate labourer, who is provided with free housing accommodation by the
employer.

ForBES v8 RENGASAMY = 2 s . 45



Evidence
Evidence Ordinance (Chapter 11) sections 26 and 167—Confession made when in
custody of a Police Officer—Scope of section 26.

Held : That the confession was inadmissible under section 26 of the Evidence
Ordinance, as the accused must be taken to have been in Police custody at the time
he made the statement.

Pourier (INSPECTOR OF POLICE) V8 ABEVGUNAWARDENA .., oy 48

Evidence Ordinance seclion 114 illustration (b) and sections 133 and 157— Accom-
plice’s evidence—Can one accomplice corroborale another.

Held : (i) That one accomplice cannot be corroborated by another accomplice,

(if) That, although under section 1383 of the Evidence Ordinance a conviction is
not illegal merely because it proceeds upon the uncorroborated testimony of an
accomplice, it is necessary, that the magistrate should have clearly before his mind
the fact, that he is dealing with the evidence of an accomplice, and he must give
elear and satisfactory reasons for convicting in the absence of corroboration.

(iii) That a persun who offers a bribe to a public officer is an accomplice.

(1v) That persons, who have co-operated in the payment of a bribe, or taken some
part in the negotiation for its payment, cannot be regarded as independent witnesses
whose evidence is free from taint.

REX vs NUGAWELA o o .. 5 il

Accuéedeemfﬁ of doubt—Can the magistrate in determining the guilt or the
innocence of the accused act on a suggestion by counsel unsupported by evidence.

Held : That the guilt or innocence of an accused person must be determined
on ecvidence and not on some suggestion made by counsel in the course of his
argument.

Wiiesekera (ExcisE INSPECTOR) Vs ARNOLIS .. s .. 138

Sections 80 and 91—The record of evidence given by a witness made by a shorthand
writer under the direction of the District Judge cannot be used against that witness in a
prosecution. for intentionally giving false evidence in a judicial proceeding.

See Penal Code " h e .. 81

Evidence-—Circumstantial
See Court of Criminal Appeal .. - - 5 v Bl

Fraudulent Alienation
Fraudulent alienation—Paulian action— Alienation after notification of claim
for damages by creditor ex delicko—Right of such creditor fo impeach the alienation—
Must il be shown that the impeached alienalion rendered deblor insolvent immediately.

Held : (i) That, where a claim for unliquidated damages has been reduced to
the form of a decree, the decree-holder is entitled to impeach as fraudulent a deed
alienating property executed after the claim arose but before decree was entered.

(ii) That to hold that the decree-holder must prove that such alienation caused
immediate insolvency to the alienor is to place an unnecessary restriction on the
person delrauded.

(iii) That a subsequent debt can be taken into account in determining the
question of insolveney at the time of execution of the impugned alienation.

Rosa Maria FERNANDO vs JAMES FERNANDO & ANOTHER .. .. 121



Husband and Wife
See Divorce

Income Tax

Income Tar—Mutual Provident Association—Income from loans to members of
the Assoctation—Is such income liable lo tncome tax.

Held : That the interest from loans to members was liable to tax.

Tuar CommissioNer OF IncoME Tax vs THE PuBLic Segvice MuTtuaL
PROVIDENT ASSOCIATION

Income T'ax—Praofils or income—Section 6 of the Income Tax Ordinance (Chapter
188)—Sale of tea and rubber coupons by the owner of a tea and rubber estate— Are the
receipts from the sale of coupons lable lo income lax,

Held : That income tax was payable on the receipts from the sale of tea and
rubber coupons.

ToorNHILL v8 THE CoMMISSIONER oF INncoME Tax

Ineome Tax—Income Tax Ordinance section 9 and 10 (¢)—What is expenditure
of a capital nature.

Held : That the expenses claimed were not deductible under section 9 of the
Income Tax Ordinance as they were expenditure of a capital nature falling within the
ambit of section 10 (c). ]

TaroBALD v THE CoMMISSIONER OF IncoME Tax

Jurisdiction
Jurisdiction—A pplication for amendment of plaint—Order allowing amendment
on condition that if costs of the day were not paid before a certain date action to be
dismissed — Failure to pay such costs— Dismissal of action—Can court make such order.

Held . That the learned District Judge had no jurisdiction to make the order
he did.

PERERA v ASSEN

Landlord and Tenant

The rel -tionship of landlord and fenant does not exist between the employer and his
estate labourer who is provided with free housing accommodation by the employer,

See Estate Labour (Indian) Ordinance

Local Government Ordinance
Local Governmeni Ordinance (Chapter 195)— By-law made under section 168 (8)-—
Permit issued under by-law to preach in streets—Can permit be arbitrarily revoked by the
Chatrman—Validity of by-law doubled—Fatal defect in charge read out to aecused.

. Held : (i) That the Chairman had no power to revoke the permit arbitrarily.
(ii) That the charge, which was read out from the summons, was bad in that
it did not refer to the by-law under which the accused ‘was charged and to the Gazette
. in which it was published.

i <
PEREINS (INSPECTOR OF PoLICE) vs SrI RaTan e
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Malicious Desertion
See Divoree e o e R

Misdirection
Misdirection—Charge of murder—In what circumstances must the judge in a trigl
Jor murder put to the jury the alternative of finding the accused guilly of culpable
homicide not amounting te murder.

Held : That where the evidence points clearly to a verdiet of murder it is not the
duty of the judge to put before the jury an alternative issue with regard to culpable
homicide not amounting to murder,

Rix vs BELraNa Viranace EDpIN = s o 128-

Case Stated—Provocation offered by words
See Penal Code : i . .. 41

Mortgage
Morigage bond— Assignment—Assignee a debior under the bond—Does the deed of
assignment operate as a discharge of the bond as against the co-deblors.

Held : That the plaintiff was entitled to sue on the bond, inasmuch as he did
not pay the debt as such but only purchased the mortgagee’s rights,
HaraManis PErRERA vs Canoris PERERA & ANOTHER e .. 108

Ordinances

Births and Deaths Registration Ordinance (Chapter 94)
Section 20 vis o75 e .. 106

Buddhist Temporalities Ordinance (Chapter 222)

Section 4 (1) s o o o 184
Civil Procedure Code (Chapter 86)

Section 169 5 o e oy |

Section 384 o S i R

Section 408 78 X fo e 1

Sections 604 & 606 s 4% = v 2R

Section 608 6 ™ s .. 86
Court of Criminal Appeal Ordinance (No. 23 of 1938) o 61, 128-

Courts Ordinance (Chapter 6)
Section 17 - 5 S .. 106-

Criminal Procedure Code (Chapter 16)

Sections 152 (3) & 425 o 5 i oy 51
Section 188 i i il e 49
Section 855 R A - ek

Estate Labour (Indian) Ovdinance (Chapter 112)

Section 5 . 40
Evidence Ordinance (Chapter 11)

Sections 26 & 167 wid 5 P - B3

Sections B0 & 91 ¥ i v BE

Section 114 (illustration b) and sections 183 & 157 A e AL
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Income Tax Ordinance (Chapter 188)
Section 6 iz

21
Sections 9 & 10 (c¢) 01
* Local Government Ordinance (Chapler 195)

Section 168 (8) 56
Penal Code (Chapter 15)

Section 180 . 130

Section 190 o 81

Section 204, Exception (1) .. 41

Section 433 45
Prescription Ordinance (Chapler 55)

Section 5 30
Prevention of Frauds Ovdinance (Chapter 57)

Section 2 o 1
Privy Council Appeals Ordinance (Chapter 85) 68
Reciprocal Enforcement of Judgments Ordinance (Chapler 79) 9

Stamp Ordinance

Workmen's Compensation Ordinance (Chapter 117)

Paulian Action
Action to set aside fraudulent alienation.

See Fraudulent alienation

Penal Code

101, 114, 118

3¢

. 121

Penal Code section 204, Exceplion 1—Does the exception include provocation offered
by words—Should the question whether there was provocation be left to the Jury—
Misdirection—Case stated under seclion 355 of the Criminal Procedure Code.

Held : (i) That provocation offered by words is provocation for the purposes of
Exception 1 of section 294 of the Penal Code.

(ii) That in the trial of an accused for murder the question whether the facts
disclose Lae existence of provocation should be left to the jury.

King v KUMARASAMY

Penal Code section 190—Evidence Ordinance sections 80 and-91—Civil Procedure
Code section 169—Nature of evidence necessary for sustaining a charge of intentionally
giving false evidence in a judicial proceeding.

Held : (i) That the taking down of evidence in a civil proceeding by a short-
hand writer under the direction of the judge does not constitute sufficient compliance
with section 169 of the Civil Procedure Code. i

(ii) That the record of the evidence given by a witness made by a shorthand
writer in shorthand under the direction of the District Judge cannot be used against
that witness in a prosecution for intentionally giving false evidence in a judicial
proceeding.

Rex vs WIIESEKERE

41

81
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False information—Penal Code {Chapter 15) section 180—When should an accused
be convicted under that section—Misdirection.

Held : (i) That to constitute the offence punishable under section 184 of the
Penal Code it is necessary that the information given should be information which
the accused person knows or believes to be false. It is not sufficient that he had
reason to believe it to be false or that he did not believe it to be true.

(ii) That the accused cannot be convicted if he shows that he had reasonable
grounds for believing the information he gave to be true.

ASSISTANT GOVERNMENT AGENT (MULLAITIVU) VS SELVADURAT +. 130

Section 433—Criminal trespass by labourer living on estale labourers’ lines
See Estate Labour (Indian) Ordinance % o .. 43

Permit to Preach in Streets
See Local Government Ordinanece e o . .. 56

Prescription
Preseription—Last will—Specific devise subject to morigage by festator— Death of
testator—Executor’s failure 1o vedeem morigage—Devised property sold under
hypothecary decree— Action against ewecuitor by deceased devisee’s heirs for value of
land—When did cause of aclion arise—Section 5 of the Prescription Ordinance,

Held : (i) That the plaintiff’s canse of act.iun arose on the death of the testator
and was not interrupted by the fact of minority of N’s children.

{ii) That section 5 of the Preseription Ordinance did not apply in the
circumstances.

DE SILvA & OTHERS V8 DE SILVA £5 o .. 89

Prevention of Frauds Ordinance
Prevention of Frawds Ordinance (Chapter 57)— Agreement to reconvey land embodied
tn terms of settlement of an action filed in and accepted by the court—Terms of settlement
not embodied in o formal decree— Agreement nol executed in the presence of a notary
—1Is the agreement enforceable—Section 408 of the Civil Procedure Code (Chapter 86)
— Failure of the party bound o execule the transfer to carry out his undertaking—
Action for damages—Tender,

Held : (i) That an agreement to transfer certain lands when embodied in the
terms of settlement in an action when filed of record and accepted by the court is
binding on the parties to the settlement though the agreement is neither embodied
in a formal decree nor executed in the presence of a notary and two witnesses as
required by section 2 of the Prevention of Frauds Ordinance.

(ii) That the party who fails to transfer certain lands in accordance with the
terms of settlement arrived at in an action is liable for damages oceasioned by such
failure to the party entitled to the transfer.

FERNANDO v COOMARASWAMY A % i 1

Privy Council
Privy Council Appeal—Rule 2 in the Schedule to the Appeals (Privy Council)
Ordinance 5 and 5.4 of the Appellate Procedure (Privy Council) Order, 1921—Scope
of the expression ‘* apposite party ' in rule 2.
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Held : That the service by post on the 1st plaintiff satisfied the requirements of
rule 2 of the rules in the Schedule to the Appeals (Privy Council) Ordinance.

(ii) 'That the despatch to the 1st plaintiff of the notice meant for the 2nd plaintiff
was not sufficient compliance with rule 2 of the rules in the Schedule to the Appeals
(Privy Couneil) Ordinance.

(iii) That the words *‘ opposite party ” in rule 2 of the rules in the Schedule to
the Appeals (Privy Council) Ordinance must imply all the parties in whose favour
the judgment appealed was given.

Wiiesineur Haming & ANOTHER VS ERANAYAKE & OTHERS

Public Officer

Action to recover money paid fo ¢ public officer— Action lies against the crown and
not against the public officer.

Held : That an action for the refund of a fine paid to a public officer in his official
capacity does not lie against the public officer..
Foxsera vs LeicH CLARE s v

Quo Warranto
Quo Warranto—When will the court refuse to grant relief by way of a writ of Quo
Warranto. ;

Held : That the court will not ordinarily grant a writ of Quo Warranto to a
relator (@) who has acquiesced in the proceedings he seeks to question, or

(b) whose bona fides is not evident, or

{¢) who has delayed to make his application.

JAYASOORIYA VS DE SILVA 5 s o

Reciprocal Enforcement of Judgments Ordinance
Reciprocal Enforcement of Judgments Ordinance (Chapter 79)—Civil Procedure
Code section 384— Failure to comply with rule 3 of the rules made under the Ordinance
is fatal to an application under the Ordinance. :

Held : That rule 8 of the rules made under the Reciprocal Enforcement of Judg-
ments Ordinance is a peremptory provision and that the omission to fulfil the require-
ments of that rule cannot be made good under section 384 of the Civil Procedure
Code (Chapter 86).

ALAGAPPA CHETTIAR & ANOTHER vS PALANIAPPA CHETTIAR

Revision
«  Revision—Application for revision by a person who was entitled to become party to
proceedings but failed to do so—Powers of the Supreme Court.

Held : That the Supreme Court will ordinarily not exercise its powers of revision
after a considerable lapse of time in favour of a person who was entitled to become
a party to a proceeding but failed to avail himself of that opportumt} to safeguard
his interests.

Arumucam Piurar & OTHERS vs LEwISs & ANOTHER e =

Separatio a Mensa et Thoro
See Divoree 2 .s S el

Servitude
Servitude—Right of caitle track acquived by prescription— Deviation by non-notarial

agreement—Use of new track for eight years—Does the right acquired by prescription
attach to the new track.

68

. 100

. 111

78

86
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Held : That'a right of way acquired by prescription does not attach to a new
route effected by mutual agreement by deviation of the old route in the absence of a
notarial deed or a user for ten years.

HENDRICK & OTHERS V8 SARANELIS & OTHERS 87
Stamps
Stamp Ordinance—Conveyance by the liguidator of immovable property forming
the assets of a company in liguidation to its shareholders—Is the conveyance liable to
stamp dufy under item 23 (1) (b) or 23 (4) of Schedule 4 Part I of the Stamp Ordinance.
Held : That the deed was liable to stamp duty under item 23 (4) of Schedule
I A Part 1 of the Stamp Ordinance.
Tue CommissioNeRr OF Stames vs Toe Hienuanp Tea Co., Lrp. . 101
Stamp Ordinance—IHow should the value of a suil be determined for the purposes
of stamping. :
Held : That the proper stamp duty on eivil proceedings should be determined
according to the value placed on the subject-matter in suit in the pleadings. except
in a case where the trial judge has gone into the value of the suit in order to determine
it for purposes of stamp duty.
SAMYNATHAN VS ATUKORALE .. o e . 114
Stamp Ordinance sections 29 and 31— Appeal under section 31—Gift of life inferest
reserving fo donor a life interest —Item 32 (3) of Schedule A Part 1 of the Stamp Ordi-
nance—Iow s the value of the property to be determined in calculating the duly pay-
able under item 32 (3).
Held : (i) That the * value of the property »* for the purposes of item 32 (3)
of Part I of Schedule A to the Stamp Ordinance cannot mean the value of the land
free from all encumbrances.
{ii) That where the application-for the opinion of the Commissioner under section
29 of the Stamp Ordinance is made by a proctor on behalf of his client, it is the client
who may appeal under section 31 of the Ordinance.
PuncHiMAHATMAYA v8 THE COMMISSIONER OF STAMPS AND
THe ATTORNEY-GENERAL i i .. 118
Tender
See Prevention of Frauds Ovdinance 1
Time —Computation of
Month’s notice how computed. I
See Estate Labouwr (Indian) Ordinance - va .. 45
Words and Phrases
Month's notice—Meaning of.
«See Estate Labour (Indian) Ovdinuance as vin v 45
Y Opposite Party.” °
See Privy Council 68
Workmen’s Compensation
Workmen's Compensation —Loss of left eye by a woerkman who had previously losf
his right eye—Total or partial disablement.
Held : That the loss of the remaining eyve by a workman who had previously
losl one eye amounts to permanent total disablement for the purposes of the Work-
men’s Compensation Ordinance.
SUPERINTENDENT, ETANA EstATE V8 MUTTUWEERAN o e 30
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o :* "Pré;gent: SoerTsz, J. & Niumy, J.
' FERNANDO vs COOMARASWAMY

8. C.'No. 132—D. C. Colombo No. 8805.
Argued on 4th & 5th February, 1940.
Decided on 19th February, 1940,

Prevention of Frauds Ordinance (Chapler 57)—Agreement to reconwey
land embodied in terms of settlement of an action filed in and accepted by the
court—Terms of settlement not embodied in a formal decree—Agreement not
executed in the presence of a notary—Is the agreement enforceable —Section 403
of the Civil Procedure Code (Chapter 86)—Failure of the party bound to execute
the transfer to carry out his undertaking — Action for damages—Tender.

Held : (i) That an agreement to transfer certain lands when embodied in the
terms of settlement in an action when filed of record and aceepted by the court is binding
on the parties to the settlement though the agreement is neither embodied in a formal decree
nor executed in the presence of a notary and two Wwitnesses as required by section 2 of the
Prevention of Frauds Ordinance.

(ii) That the party who fails to transfer certain lands in accordance with the
terms of settlement arrived at in an action is liable for damages oceasioned by such failure
to the party entitled to the transfer.

Per Sorrtsz, J,—  Finally, it was submitted that the respondent failed because
there has not been °tender’® of money as required by law. ‘Tender’ says Harris
in the 1908 edition of his book on that subject at page 1 is *the instinctive resource
of the oppressed against the exuctions of the relentless.” The question, then, is whether
the respondent made proper use of this resource. The learned trial Judge records his
findings on this point in these words: * To my mind it is perfectly plain that the money was
available for payment to the defendant or his attorney if the retransfer transaction
materialised, or if the attorney had definitely stated that the reconveyance would be made.’
But, it is objected that the money that was being offered was not money at the disposal of
the respondent, that it was money belonging to Messrs, Lee Hedges & Co. and would come

to be the respondent’s money only when the respondent obtained a transfer from the
appellant and gave Messrs. Lee Hedges & Co. a mortgage of the lands transfeired to him.
This appears to have been the position at a certain stage of this fransaction. See for
instance P5 and PB. Those letters indicate that Messrs. Julius & Creasy were then
acting for Messrs. Lee Hedges & Co. But by P10, Messrs, Julius & Creasy wrote on the
20th of April, 1937, that they were acting for the respondent as well, although Messrs.
Lee Hedges & Co, were still envisaged as mortgagees (P12). By P14 Messrs. Julius &
Creasy informed the appellant’s attorney’s proctor on the 8th of May, 1937, ° this money
is now in our office and we are in a position to pay it to your client upon his executing
APPIOPTIAEC CONVEVATIOE, v v v v v ann s oansrses we suggest that this matter be completed
at say 2 p.m. on Tuesday the 11th instant when we shall be pleased to call at your office
and obtain your client’s signature to the conveyance against payment of the amount due.’

““They followed up with their letter of the 11th of May, 1937 in which they say
* Mrs. Fernando has now nominated Messrs. I.ee Hedges & Co., to receive the transfer
..... and we accordingly tender an amended draft conveyance in their favour.” Tt will
be remembered that the agreement P29 provided for a transfer to the respondent or her
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nominee. There was no longer any question of money not being immediately available to
the appellant’s attorney. In face of all this, to hold that the money was not duly

tenderegl would be to make the Law of Tender a horrible snare.”

Cases referred to :— Heemanta Kumara Devi vs Midnapur Zemindari Co.
(ILL.R. 47 Cal. p. 485.) '
The Estate of N. L. M. A. L. M. dlim (8 C J.L.R. 5)

H. V. Perera, K.C. with C. Thiagalingam and 4. S. Ponnambalam,
for defcndant-appellant.

N. Nadarajah with N. K. Choksy and C. X. Martyn, for plamtlff-
respondent.

SOERTSZ, J.

Although the promiscuous manner in which issues were framed in the
court below makes this case appear formidable, the questions submitted
to us on appeal as the questions in controversy are few, and the facts neces-
sary for their determination lie within narrow compass, and may be stated
briefly. '

The appellant held a mortgage over forty blocks of land belonging
to the respondent. He put his bond in suit in case No. 17049 of the District
Court of Kalutara, and at the sale held in execution of the decree he obtained,
he was declared the purchaser of those lands. The sale appears to have been
conducted on conditions that made it’s confirmation by the court a necessary
step towards vesting the purchaser with title. Before this confirmation
could be given, the respondent presented to the court petition P 26 supple-
mented by P 27 praying that the sale be set aside on the ground that there
had been material irregularities in the mode of advertisement of the sale,
and in the mode of the sale itself, and alleging that in consequence she had
suffered substantial injury.

The 14th of May, 1986 appears to have been the day appointed for
inquiry into this matter. On that day, the parties and their lawyers came to
an agreement, and submitted to the court a written motion (P 28) in the
following terms :

It is agreed that

(1) The sales of lands 1-40 be confirmed, lands 1-39 inclusive at
Rs. 37,053/12 and land No. 40 at Rs. 2,092/50.

(2) The plaintifl the present appellant agrees to sell and retransfer the lands
1389 to the Ist defendant (the present respondent) or her nominee if
within the space of one year from the date hereof the 1st defendant
pays a sum of Rs. 85,500/— to the plaintiff.

(8) The plaintiff be given possession of the lands purchased on or before
1st June, 1936.

(4) The plaintiff is entitled to all the coupons in respect of lands 1-39
of the March issue now in the hands of the Rubber Controller.

(5) When the first defendant obtains the transfer in her favour, the
expenses of the transfer will be borne by her.

Thereupon, the court made order (P29) as follows:
Of consent, sale of land No. 40 in the sale report confirmed. Sale of
lands 1-39 confirmed subject to the terms of settlement filed.
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In March 1937, the appellant was about to embark for Europe on
furlough, and the respondent began correspondence, ot firss, with the appel-
lant, and then later with his attorney with a view to obtaining the ‘ransfer
provided for in the agreement of the 14th of May 1936, But when the
10th of May, 19387 arrived, she was still without a transfer, and in a difficult
sitnation inasmuch as the appellant’s attorney was refusing to act
in the matter till he had heard from his principal with whom, he said, he
was in communication, and was suggesting to her to safeguard herse!f in the
meantime by depositing in court the sum of Rs. 85,500/ agreed upon P 15,
In this state of things, the respondent felt compelled to invoke the assistance
of the court and on the 11th of May, 1937, the proctors acting for her in the
mortgage suit submitted a motion P 22 to the court asking it to direct the
appellant’s attorney * to appear in court on the 14th instant and to sign the
necessary conveyance on payment of the said sum of Rs. 85,500/- or on his
failure to do so, that the court do execute the necessary conveyance in terms
of the settlement.” The District Judge heard counsel on both sides in regard
to this motion and said: I order the defendant to deposit the amount in
court before he can compel the plaintiff to execute the necessary conveyance.”
The respondent appealed from this order and when the appeal came up for
hearing, it would appear, and we were so informed at the Bar, the present
appellant who had, by this time, returned to the Island was willing to give
the transfer asked for, and this court on being addressed to that effect,
delivered judgment holding that *“ in view of the fact that there is no mention
in the settlement of the 14th of May, 1936 in regard to the payment of this
amount into court.............. the Judge was wrong in holding that it
must be deposited in court before the execution of the conveyance.” The
order appealed from was set aside and direction was given ** that if within
one month of the receipt by the District Court of our order, the defendant
should pay Rs. 85,500/- to the plaintiff, the plaintiff shall at the same time
execute the necessary conveyance.” In accordance with this order, the
appellant executed a conveyance on the first of February 1938. The res-
pondent now brings this action alleging that there was default on the part
of the appellant between the 14th of May 1987 and the 1st of Febraary 1938,
and claiming a sum of Rs. 7,406/08 as the loss she suffered in consequence
of this default. In her plaint she put forward a further claim, but with that
we are no longer concerned.

On a broad view of the facts established by the evidence in the case,
unhampered by questions of legal form and of legal procedure, I find myself
in agreement with the conclusion to which the trial Judge came, for T am
convinced that the respondent when she sought the assistance of the court
on the 11th of May 1937, had done everything that could reasonably have
been expected of her to obtain the transfer that had been unequivocally
promised, and tha. she was driven to court by the intransigence of the appell-
ant’s attorney, and that, therefore, the appellant is responsible for the delay
that occured. But, it is said that the law stands in the way and prevents
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us from giving effect to this view. If that is the case, there can he no ques-
tion but that theslaw must take its course ‘and prevail,

«The question, then, is whether the law compels us in this case to a
conclusion which, on the ultimate facts as found by the trial Judge and
concurred in by us, appears inequitable.

Let us now examine the contentions on which counsel for the appellant
relied. He submitted firstly that the agreement of the 14th of May 1936
involved a transaction that was obnoxious to section 2 of the Prevention of
Frauds Ordinance, and that it was of no forece or avail in law, and that the
respondent was, therefore, out of court if her action be treated as based on
the agreement. In regard to the respendent’s counsel’s argument that
*his action is on the decree of the 14th of May 1936, counsel for the appellant
contended (a) that only so much of the agreement as related to the action
could have been embodied in the decree, and that the part of the agreement
providing for retransfer of these lands did not relate *o the subject-matter
of the action and could not be considered a part of the decree, (b) that even
if the part relating to the transfer of these lands be regarded as part of the
decree, it was, none the less obnoxious to section 2 of the Prevention of Frauds
Ordinance. An agreement prohibited by section 2 did not acquire validity
by being embodied in a decrce.

It seems clear from the plaint filed by the respondent that her action
is based on the order made by the District Court of Kalutars on the 14th
of May 1936. No formal decree was entered in terms of that order, but T
do not think it is or can be disputed that if a minister of the court addressed
himself to the task of putting the order in the form of a decree, he would
have included in the decree a direction that the plaintiff (in that ease )
do execute a transfer of lands 1-89 to the defendant ( in that case ) on the
latter paying within one year the sum of Rs. 85,500/ and the expenses of
the transfer, for those were terms 2 and § of the agreement, and the J udge
had ordered * sale of lands 1-39 confirmed subject to terms of settlement
now filed.” The respondent’s action must, therefore, be regarded as an action
on the decree. The questions, then, :are those involved in the contentions
I have set forth as (a) and (b). As regards () my opinion is that the interpre-
tation given by counsel to “action” and ‘“‘subject-matter of action”
in section 408 of the Civil Procedure Code is too narrow. The * action ”
at the stage of the case at which the settlement was reached was the proceed-
ing that arose from the application, on the one hand, by the appellant to
have the sale confirmed, and by the respondent on the other hand, to have
it set aside in respect of the lands involved in the sale, and not in respect of
any other lands. The compromise was that the sale of those lands should
be confirmed, but thet, within a year it should be open to the respondent
to obtain a transfer of lands 1-89 by fulfilling certain conditions. Clearly,
therefore, the compromise related to the subject-matter of the action. I can-
not entertain the submission that the subject-matter of the action at that
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stage, was purely and simply the question whether the sale should be confirm-
ed or not.

In regard to (b), appellant’s counsel argued that the case of Heemanta
Kumara Devi vs Midnapur Zemindari Co. (LL.R. 47 Cal. p. 485 ) relied
on by the respondent’s counsel strongly supports, not the respondent’s case,
but his own. I have examined that case carefully and, in my view, the
opinion of the Privy Council delivered by Lord Buckmaster is not of much
assistance in this case in view of the fact that we are here concerned with
section 2 of the Prevention of Frauds Ordinance, and its bearing on section
408 of our Civil Procedure Code, whereas in the Indian case the Privy Couneil
examined two sections of the Indian Repistration Act of 1908 which are very
diffevent from section 2 of the Prevention of Frauds Ordinance, in relation
to section 875 of the Indian Code of Civil Procedure which is almost identical
with our section 408. But as counsel relied so much on this case T think T
ought to give some account of it. Kumara Bebi, the appellant in that case
institu*ed two actions, No. 72 against the Government and No. 73 against
W. & Co. to obtain possession of certain lands. Action 73 was compromised
on terms agreed upon, one of which was that W. & Co. were to retain posses-
sion of the lands involved in that case, recognising the appellant as the owner
thereof, and that the appellant should grant them a jofe settlement of the
lands involved in the Government suit 72 if, and when, she succeeded in that
suit. This agreement was reduced to writing and a petition of compromise
was filed in Case No. 78. Judgment was given in terms of the compromise
and decree was entered thereon. The appellant succeeded in her case against
the Government, but refused to grant the jote settlement to W. & Co. in regard
to those lands. The respondents, the successors of W. & Co. brought this
action for specific performances of the agreement. Theappellant denied having
made or authorised the agreement and objected that the petition and consent
decree were not admissible in evidence against her because, treated as an
ordinary contract, it had not been registered in terms of section 17 of the
Registration Act of 1908, and because as a decree, it was inoperative in
relation to the lands in dispute which were not the subject-matter of the
action in which the compromise had been made. Lord Buckmaster who
delivered the opinion of the Privy Council held that the agreement to give
the jote settlement was not, in the circumstances, an agreement to lease,
as it was contended it was, and that, therefore, registration was not neces-
sary in that way ; and in regard to liability to registration under section
17 (1) (b) of the Indian Registration Act which, required registration of
* other non-testamentary instruments which purport or operate to create,
declare, assign, limit or extinguish, whether in present or in future, any right,
title or interest, whether vested or contingent, of the value of one hundred
rupees and upwards to or in immovable property,” his lordship pointed out
that by sub-section 17 of the Registration Act, decrees of court were exempted
from the requirement of registration. The question that remained was
whether the agreement relied on was a part of the decree entered in pursuance
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of the compromise. It was contended for the appellant in that case that
the decree was that part of it which referred to the lands involved in the suit
that was compromised and that the lands in suit 72 which were the lands
in Tespect of which the jofe settlement was given were foreign to the decree
and outside it. The Board rejected that contention and held that the
decree included the whole agreement because the agreement in regard to
the lands outside the action had also been submitted to the court as part of the
compro:ise. Now Mr. Perera submits that there is no equivalent in our
law to section 17 (2) exempting decrees from the purview of section 2 of the
Prevention of Frauds Ordinance and that, therefore, the fact that the agree-
ment in question is embodied in a decree is of no avail in our law. I cannot
find anything in the opinion of the Privy Council in the Indian case that
supports this contention of counsel. The point in the present case did not

" arise before the Board.

So. far as local authorities go, there is the ruling of Ennis, A.C.J.
and Shaw, J, in the case of The Estate of N. L. M. A. L. M. Alim (3 Ceylon
Law Recorder p. 5) that * the Code of Civil Procedure has made an express
provision in section 408 with reference to agreements in settlements of disputes
and compromises, and does not require such agreements if they relate to land
to be notarially executed.” That undoubtedly, is the view which our
courts have acted.

It is also submitted that deed D14 given by the auctioneer to the
appellant after the sale had been confirmed is an absolute conveyance and
contains no agreement to retransfer. That is so.- But there is reference to
the confirmation given by the court on the 14th of May and in view of all
the attendant ecircumstances, it cannot be inferred that the respondent’s
beneficial interest was disposed of by that deed. The appellant was, there-
fore, his contructive trustee. In point of fact, he fulfilled the trust
eventually. : ;

The next point taken by counsel for the appellant is that if this
decree which is implicit in the order of the 14th of May, 1986 is good and
operative in regard to the transfer of lands that was undertaken by the
appellant, the respondent can obtain only as much relief as she may, by
executing the 'decree and not by a separate action. The answer to this, as I
conceive it, is that the respondent has executed so much of the decree as was
executable. She took steps in the case in which the settlement was entered
and succeeded in the end in securing specific performance of the agreement
to transfer. Her present suit is to recover damages, she says, she sustained
in consequence of the delay on the part of the appellant to give her the
transfer. It is true that it was open to the parties when they were
compromising their dispute, to take a long view and to make provision for
demages in the event of default or delay. But, they were not bound to do
that. In point of fact, they did not do that, and I am no: aware of any rule
of law or procedure which can be said to debar the respondent from bringing
a suit to récover damages that resulted from a breach of one of the directions
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given in the order. Parties are entitled to act, and generally do act, on the
assumption that agreements and undertakings will be performed, and not
broken,

Appellant’s counsel also submitted that the judgment of this court
directing that the appellant should execute a conveyance on payment being
made to him by the respondent within a month of the order of this court
being received in the court below, superseded the agreement of the parties
and the decrce thereon, and that for this reason, the appellant could not be
said to have made default. But by the time this court made its order,
the default had already oceuired, and there is nothing to show that either by
agreement, or by direction of court, it was understood that performance
at the time indicated in the judgment of this court was to be regarded as
performance nunc pro func:

Finally, it was submitted that the respondent failed because there had
not been “ tender ” of money as required by law. * Tender” says Harris
in the 1908 edition of his book on that subject at page 1 is * the instinctive
resource of the oppressed against the exactions of the relentless.” The
question, then, is whether the respondent made proper use of this resouree.
The learned trial Judge records his findings on this point in these words:
“To my mind it is perfectly plain that the money was available for payment
to the defendant or his attorney if the retransfer transaction materialised,
or if the attorney had definitely stated that the reconveyance would be
made.” But, it is objected that the money that was being offered was not
money at the disposal of the respondent, that it was money belonging to
Messrs. Lee Hedges & Co. and would come to be the respondent’s money
only when the respondent obtained a transfer from the appellant and gave
Messrs. Lee Hedges & Co. a mortgage of the lands transferred to him. This
appears to have been the position at a certain stage of this transaction.
See for instance P5 and P8. Those letters indicate that Messrs. Julius &
Creasy were then acting for Messrs. Lee Hedges & Co. But by P10, Messrs,
Julius & Creasy wrote on the 29th of April, 1937, that they were acting for
the respondent as well, although Messrs. Lee Hedges & Co. still
envisaged as mortgagees (P12). By P14 Messrs. Julius & Creasy informed
the appellant’s attorney’s proctor on the 8th of May, 1987, “ this money
is now in our office and we are in a position to pay it to your client upon his
executing the appropriate conveyance..............c.cveennn we suggest
that this matter be completed at say 2 p.m. on Tuesday the 11th instant
when we shall be pleased to call at your office and obtain your client’s
signature to the conveyance against payment of the amount due.”

They followed up with their letter of the 11th of May, 1987 in which
they say “ Mrs. Fernando hes now nominated Messrs. Leec Hedges & Co.,
to receive the transfer.......... and we accordingly tender an amended
draft conveyance in their favour,” It will be remembered that the agree-
ment P29 provided for a transfer to the respondent or her nominee. There
was no longer any question of money not being immediately available to the
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appellant’s attorney. In face of all this, to hold that the money was not
duly tendered would be to make the Law of Tender a horrible snare.

Jt was also said that the money was not actually produced, but that
obdervation sits ill on the lips of the appellant when we find the appellant’s
attorney, replying to the letters of Messrs. Julius & Creasy on the 1st of May
saying ‘‘ my client has yect to decide whether he should execute the retransfer
and he will decide the question only after the money is paid if the same is
paid within time ; ”* again on the 7th of May, * in the event of Mrs. Fernando
paying the amount as well as the cost of retransfer within time, my client
if so advised will execute a deed ; 7’ on the 10th of May P15 ““ My client has
been advised not to sign any deed of retransfer without written instructions
from the principal. Mr. Coomaraswamy has been written too but a reply
aas not been received. Until a reply is received my client will not sign any

- deed of retransfer.”” To have produced the money to one who was taking

up this attitude, would have been an idle formality.

1t is not without significance that till answer was filed in this case
there was not a word said or heard to suggest that there had not been proper
tender. I must, therefore, find that the respondent did everything she had
to do to entitle her to the transfer. She took her -horse to the water but she
could not make him drink.

For these reasons, I am of opinion that the trial Judge came to a
correct conclusion, that the appeal fails and that it must be dismissed with
costs. The ecase will go back for the assessment of damages.

NininL, J.
I agree. Appeal dismissed.

Preseni: Soewtsz, J. & HearwE, J.

PERERA vs ASSEN

S. C. No. 167 —D. C. Badulla No. 6696.
Argued and Decided on 6th March, 1940,

Jurisdiction—Application for amendment of plaint—Order allowing

_amendment on condition that if costs of the day were not paid before a certain

date action to be dismissed—Failure to pay such costs —Dismissal of action—
Can court make such order.

Upon an application made on behalf of the plaintiff for an opportunity to amend
his plaint, the learned District Judge made order allowing the application on condition that
the plaintiff paid a sum of Rs. 50/— as costs of the defendant before 10 a.m. on 20th October.,
He further ordered that ¢ if the amount is so paid amended plaint is to be accepted, if not,
action to be dismissed with costs.”” Plaintiff failed to pay the costs as directed and the
Judge dismissed his action with costs.

Held : That the learned District Judge had no jurisdiction to make the order
he did.

Cases referred to :— Mamnoor vs Mohammed. (20th Vol. N.L.R. 493)
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W. E. Abeyakoon, for plaintiff-appellant.
P, Thiagarajah, for defendant-respondent.

SOERTSZ, J.

This is an appeal from an order made by the learned District Judge
of Badulla when upon an application made to him on behalf of the plaintiff
for an opportunity to amend his plaint he allowed the application on condition
that the plaintiff paid a sum of Rs. 50/~ as costs of the defendant b_fore 10
a.m. on 20th October. He ordered that * if the amount is so paid amended
plaint to be accepted, if not, action to be dismissed with costs.”” The plaintiff
failed to pay these costs before 10 a.m. on the 20th October and the Judge
dismissed his action with costs. '

An order of this kind came up for consideration before a Divisional
Bench of this court in the case Mamnoor vs. Mohammed, reported at page
493 of the 20th volume N.L.R. and this court took the view that the
District. Judge had no jurisdiction to make suech an order. In the
circumstances it is quite clear that the order made in this instance is also
without jurisdiction.

We, therefore, set aside the order entered by the District Judge on
October, 20th 1939, dismissing the plaintiff’s action with costs, and we send
the case back for a short date to be fixed for the plaintiff to submit his
amended pleadings to court and thereafter for another short date for the
trial of the case. It has already been unduly delayed.

We do not think that the plaintiff is entitled to much sympathy in
this matter and we would show our disapprobation of the dilatory methods
adopted by him by making no order for costs in bis favour although we allow
this appeal.

HEeARNE, J.
I agree. Appeal allowed.

.

Present: Howarp, C.J. & KEuNEMAN, J.

ALAGAPPA CHETTIAR & ANOTHER vs PALANIAPPA CHETTIAR

S. C. No. 173—D. C. (Inty.) Colombo No. 2325.
Argued and Decided on 6th March, 1940.

Reciprocal Enforcement of Judgments Ordinance (Chapter 79)—Civil
Procedure Code section 384 Failure to comply with rule 3 of the rules made
under the Ordinance is futal to an application under the Ordinance.

The appellant sought to enforce a judgment given in his favour by the Supreme
Court of Ipoh in the Federated Malay States under the procedure prescribed by the Reci-
procal Enforcement of Judgments Ordinance (Chapter 79). He omitted however to
comply with the requirements of rule 8 Vol. I subsidiary legislation page 464 of the

. Tules made under that Ordinance.
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