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DIGEST

ABATEMENT

See also under CIVIL. PROCEDURE CODE

Partition action by two plaintiffs—OQOrder of
abatement in an earlier partition action ins-
tituted by one of the plaintiffs in respect of
the same land—Is the order of abatement a
bar to the present action—Civil Procedure
Code, Section 403.

JAYASEKERA & ANOTHER Vvs. SAMARA-
NAYAKE o XX

Order of abatement of appeal for failure
to serve on respondent personally notice of
tendering security for costs—Appeal lies
from order.

CARLINA vs. SILVA o XXXT

Abatement of appeal—Faiilure to con-
form to Civil Appellate Rules 1938 and
Section 755 of Civil Procedure Code.

ABRAHAM vs. FERDINANDO XLIIT

Order of abatement—Civil Procedure
Code, Sections 396 and 403—Effect of abate-
ment of action—Action by lessee for eject-
ment of trespasser—Earlier action by lessor
against same trespasser—Abatement of
lessor’s action after institution of action by
lessee—Is lessee’s action barred by order
of abatement—Lis pendens—Registration of
Documents Ordinance, Sections 11 (1) and
11 (3)—Commencement of trial—Should
some only of issues be disposed of before
completion of trial.

The appellant, a lessee under a notarial
lease of 1946 from one V, sued the defendant
for ejectment from the property leased. The
defendant claimed that he was the owner on
a title superior to that of V, the lessor.
It was established by evidence in the course
of the trial that before the execution of the
lease in favour of the appellant, the lessor
V, had instituted a rei vindicatio action in
1944 for the recovery of the same property.
Before trial V died and an order of abate-
ment under Section 396 of C.P.C. was made
in 1948. The appellant had instituted the
present action before the order of abatement.

121

7

109

Afte- the trial commenced defendant’s
counssl raised additional issues arising from
evidence already led to the effect that the
order of abatement made in the action by
V, was binding on the appellant and had th=
effect of precluding him from maintaining
this action against ths defendant. The
learned District Judge on being invited to
decide these as preliminary issues held
against the appellant.

Held: (1) That Section 403 of the Civil
Procedure Code, which sets out the conse-
quences of an order under Section 396 of the
same Code, does not prevent the appellant
from maintaining this action, which he had
instituted in his own right previous to the order
of abatement.

(2) That Section 403 directly
affects only those persons, who while they are
precluded from institutirg separate proceed-
ings in the same cause of action, nevertheless
enjoy the alternative right cf having the order
of abatement vacated in order that the original
action may be proceeded with.

(3) That even if the earlier action
by V had proceeded to trial and terminated in
a decree in favour of the defendant, such de-
cree would not have been binding on the
appellant, unless, the defendant relying on
the decree in bar of the appellant’s remedy,
had proved that the lis pendens had bcen duly
registered in the earlier action.

(4) That after a trial has commen-
ced for the determination of all the issues of
fact and law, which properly arise, it should
not be interrupted at a later stage for the in-
termediate disposal of some only of the issues.

SOOTHIRETNAM alias SOTHIPILLAI AND
ANOTHER vs. ANNAMMAH ... N [ s

ABETMENT
See also under PENAL CODFE

Abetment  of forgery—Is sanction of
Attorney-General necessary to enable of private
party to prosecute.

VANDER POORTEN vs. VANDER POORTEN
& ANOTHER e XXX TT

Abetment—offer of bribe to public officer
as motive or reward for doing an act not
within his official power to perform.

TENNAKOON vs. DISSANAYAKE... XXXIX 49
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2 DIGEST

ACCEPTANCE
See also under DEED, DONATION,
MINOR, ROMAN-DUTCH LAW.

Acceptance of oral gift.
PuBLiC TRUSTEE vs. UDURUWANA XLII

Gift subject to fidei commissum—Muslim
minors—Acceptance by mother of minors—
validity.

NOORUL MUHEETE vs. LEYANDUN XLII

ACCIDENT INSURANCE
See under INSURANCE

ACCOMPLICE
See under DECOY.

ACCOUNT STATED

Account stated in following terms *“ All
accounts looked into today and there is due
from me to Mana Muna Ana Rs. 11,982.29 **
is a contract within the meaning of 91 of
Evidence Ordinance and parol evidence can-
not be given to rescind or neutralize the
terms of the account stated.

It is not essential to an account stated
that there should be an express agreement
to pay—Circumstances in which an agree-
ment to pay is implied.

MARIKAR vs. STRONG ... NI

Account stated—Sections 8, 9 and 13, of
the Prescription Ordinance No. 22 of 1871.

Held: (1) That a promise to pay though
not set down in words in the document itself
if it is implicit in the writing is not a case of a
promise * by words only ** within the meaning
of Section 13 of the Prescription Ordinance.

(i) That it is not possible to
exclude from Section 8 of the Prescription
Ordinance an implicit promise on the ground
that in the absence of a writing the admission
of parol evidence of the account stated would
render Section 13 nugatory.

SILVA vs. SILVA

What is an account stated.
JoHN RODGER vs. L. C. DE SiLva  XLIX.

I1I.

17

86

257

18

ACQUIESCENCE

Acquiescence during the progress of the
infringing act, or of steps necessarily leading
to it, will bar a legal right only where it
amounts to an encouragement to do the act
or take steps, in the belief or expectation that
the right does not exist or has been aban-
doned (** standing by *°) or is such as to raise
an inference that the parties have acted upon
an agreement inconsistent with the right as-
serted.

ALADIN
XXVII.

KARUNARATNE BANDARA vs.

ACTIO DE EVICTIONE
See under EVICTION

ACTIO INJURIARUM

The actio injuriarum is much wider in its
scope than the action for malicious pro-
secution known to the English Law.

DISSANAYAKE vs. GUNARATNE XI.

ACTION

— against the Crown—see wunder Crown

— Quia Timet—see wunder Quia Timet

—in forma pauperis—see under Civil
Procedure Code

—for nullity of marriage—see under
Husband and Wife

—for damages—see under Damages

—for right of way—see under Right of Way
and Servitude

— for malicious arrest—see wunder Ma-
licious Arrest

— under summary procedure—see Civil
Procedure Code

—for use and occuption—see under Use
and Occupation

— value of—see under Stamp Ordinance

— for declaration of title—see under Rei
Vindicatio

Withdrawal of action with liberty to
institute fresh action on prepayment of costs
of former action—Second action cannot
be brought without complying with the
condition.

UKKUWA VIDANE
II.

LILAWATHI ef al vs.

Digitized by Noolaham Foundation.
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DIGEST

Does action lie against the manager or the
principal of a school for refusal to issue a
leaving certificate.

Held: T7hat no action lies against the
manager or the principal for refusal to issue
a school leaving certificate to a pupil.

MENDIS ef al vs. PUNCHIHEWA ef al 1I.

Conveyance of sale executed by a judg-
ment-debtor—Action to have it set aside as
being in fraud of creditors—Judgment-
debtor not made a party to it—Action dis-
missed as judgment-debtor not added.

Held: That where, without making the
Jjudgment-debtor a party, an action is brought
to set aside a conveyance made by him as
being in fraud of creditors it is not proper to
dismiss it on the ground that the judgment-
debtor has not been joined as a party but the
correct course Is to give the plaintiff an
opportunity of adding him as a party.

SILVA vs. SILVA forti i B

Action to enforce debt due under a foreign
judgment—How is the judgment to be
proved.

MOHIDEEN MARIKAR AND THREE OTHERS
vs. KowLa UmMMA XIIT.

Action in Ceylon—Action at same time in
foreign Court between same parties—matters
in dispute substantially same—power of
Supreme Court to stay proceedings in
Ceylon.

RAMAN CHETTIAR vs. VYRAVAN CHETTIAR
XVI.

A Court has inherent power to lay by a
case pending the decision of an action in
another Court affecting the question at issue.

SELVADURAIL vs. ANOTHER

XVI.

RAJAH AND

Action—Settlement of—Agreement to
reconvey land embodied in terms of settle-
ment and accepted by Court—Terms not
embodied in formal decree and not executed
before Notary—Terms of settlement are
binding on the parties.

PERNANDO vs. COOMARASWAMY XVII.

Action to recover money paid to a Public
Officer in his official capacity—Action must
be against the Crown.

363

103

44

65

90

FONSEKA vs. LEIGH CLARE XVII.
Action—How should value of action be
determined for the purposes of stamping.

SAMYNATHAN Vvs. ATUKORALE XVII.

Action for instituting malicious civil pro-
ceedings—What must plaintiff prove.

COORAY vs. FERNANDO XX

Matrimonial action—Scope of—

SENADIPATHY Vvs. SENADIPATHY

Action—Dismissal owing to plaintiff’s
failure to appear—Plaintiff given permission
by Commissioner of Requests to institute
fresh action upon paying costs of previous
action—Must costs be paid before institu-
¢ion of fresh action—Civil Procedure Code,
Section 823. :

An action in the Court of Requests was
dismissed for non-appearance of the plain-
tiff. The Court later granted the plaintiff
permission to institute a fresh action *“ upon
the plaintiff paying the costs of the previous
action.” The fresh action, which was duly
instituted, was dismissed on the ground that
the condition precedent to its institution had
not been complied with.

Held: (i) That the only authority for
permitting the institution of a fresh action
was Section 823 (5) of the Civil Procedure
Code.

(ii) That under that Section pay-
ment into Court is a condition precedent to the
institution of the action.

(111) That where the order was not
in the terms of the Section, the wording of
the former should if possible, be reconciled
with the wording of the latter.

JAMEELA UMMA vs. ABDUL AzErz XXXI.

Action—Institution of—where agreement
was to refer differences to arbitration.

WIJAYANARAYANA vs. THE GENERAL IN-
SURANCE Co., LTD. XXXII.

Action—by one co-owner against another
—Necessary parties.

PERERA vs. PoDI SINGHO AND ANOTHER
XXXII.

Action by fidei comisarii against purchaser
from fiduciarius.

Digitized by Noolaham Foundation.
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DIGEST

DUWALAGA
XXXII.

MUDALIYAR WDETUNGE Vs.
ROSSIE ef al

Action—for definition of boundaries—
jurisdiction of Court of Requests.

CHANDRANAYAKE HAMINE er al vs.

(GUNASEKERA et al

Action—for declaration of title to land
appurtenant to Vihare by bhikku in charge
though not rightful incumbent.

PUNCHIRALA vs. DHAMMANANDA THERO
XXXIII.

Action for damages for wrongful search
of house.

RAMIAH vs. RAYNER XXXIII.

Action—for declaration that deed is null
and void—Title of transferor based on
fictitious transaction—Can evidence be led
to contradict statement in attestation clause
that consideration had been received.

PENDERLAIN vs. PENDERLAIN XXXVII.

Abandonment of action—by Counsel—
How far binding on client. .

Lucy NoNA et al
XXXVIII.

WARNASURIYA Vs.

Public servants’ right to office—not

enforceable by action.

[ ]
VALLIPURAM vs. POSTMASTER-GENERAL

XXXIX.

Action for definition of boundaries—when
does it lie.

MUTHUWA AND ANOTHER
XLI.

PONNA vs.

Judgment of Foreign Court—Does an
action lie on it in other Courts—Principles
of International Law.

The judgment of a Foreign Court of
competent jurisdiction is, in accordance
with the principles of private international
law, regarded in other courts as prima facie
evidence of a debt at common law and an
action lies for the recovery of the debt so
adjudged subject to such defences as may be
raised by the debtor at the trial.

XXXIII.

108

53

81

35

92

1

62
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MARIMUTTUPILLAI
XIET

NARAYANSWAMI  vs.

Compromise, of action—Terms of Settle-
ment—Subsequent discovery by one party
that fulfilment contrary to law—Applica-
tion to set aside settlement—OQOther party ful-
filling terms undertaken by him—Judgment
for party fulfilling—Prejudice to party not
taken into consideration by Court—Duty of
Court in recording terms of settlement—
Need to give effect to intention of parties by
rectifying terms recorded or reading into
them implied agreement—Equitable con-
siderations applicable in such circumstances.

Plaintiff sued the defendants jointly and
severally for the recovery of Rs. 2,500 due
on a promissory note. The defendants,
while admitting the execution of the note,
pleaded in their answer that they had dis-
charged the debt by securing the allotment
of 25 shares of the total value of Rs. 2,500 in
a private company called *“ Newton’s Ltd.”’
in accordance with a contemporaneous
agreement between the parties.

At the trial the parties settled their dispute
in the following among other terms. (a)
that the plaintiffdisclaimed all right, title and
interests in the said 25 shares allotted to him,
that he would have no further claim in the
Company, that he would give a writing on or
before 7-2-49 to be considered by the Board
of Directors of the said Company requesting
the Company to buy over all his interests in
the said shares.

(b) that when all the necessary papers
aforesaid are executed and sent over to the
Company on or before 7-2-49 the defendants
would become liable in the amount claimed
on the note to the plaintiff and for the pay-
ment of which six weeks® time would be
given to the defendants.

A decree was entered accordingly and the
plaintiff performed his part of the obligation.
The defendants, however, later discovered
that Newton’s Ltd., was precluded by its
Articles of Association from holding shares
on its own business and applied to Court
for a declaration that the purported settle-
ment was null and void in that ground.

The plaintiff claimed the sum of Rs. 2,500
on the ground that he had complied with his
part of the consent decree and the learned
District Judge made order in his favour.

The defendant appealed.

noolaham.org | aavanaham.org
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DIGEST

Held: (1) That the learned District Judge
erred in making the order as the effect of his
order is that the plaintiff would not only
succeed in recovering the money advanced to
the defendants, but also retain the shares for
which he had admittedly not paid.

(2) That from the recorded settle-
ment it is clear that the substantial agreement
between the parties was that the plaintiff
should have a decree for the payment of money
advanced on the note, provided that he agreed
to take the necessary steps to transfer the
shares to a person nominated and selected by
the defendants for the purpose.

(3) That, in equity, the Court is
entitled and in duty bound to give effect to the
intention of the parties either by rectifying
the terms of the recorded settlement or by
reading into those terms an implied agreement
to the effect that the plaintiff should in the
circumstances implement the true purpose of
the agreement by transferring the shares to
any person nominated by the defendants.

Per GRATIAEN, J.—Indeed, I venture to
suggest that some responsibility attaches
in such cases to the trial Judge himself,
whose duty it is to enter a decree in accor-
dance with the terms of settlement; that
responsibility involves a duty to ensure that
the decree so passed is embodied in language
which, while giving full effect to the
intentions of the litigants, is at the same
time capable of enforcement should the
necessity arise.

NEWTON ef al vs. SINNADURAI .. XLV.

ACTIO REDHIBITORIA

Misrepresentation by vendor.

MARTINUS vs. PERERA ... sy L
ADMINISTRATORS
See under EXECUTORS AND AD-
MINISTRATORS.
ADMISSION

Admission by Solicitor-General that
Customs Ordinance binds the Crown—
Privy Council cannot be bound on a ques-
tion of Law by an admission which involves
an erroneous construction of the Ordinance.

ATTORNEY-GENERAL OF CEYLON vs. A. D.

SiLva XLIX.

89

287

7

ADOPTION OF CHILDREN

Ordinance No. 24 of 1941.

Application by mother for custody of
child—Child not adopted by respondent in
accordance with  Ordinance—Applicant
entitled to custody.

ABEYWARDENA vs. JAYANAYAKE et al
XLTX. 72

ADVOCATE

On the following motion filed by the
Solicitor-General this application was listed
for hearing, after notice to the accused.
The accused was absent and unrepresented ;
but he sent a letter protesting his innocence.

In the Supreme Court of the Island of
Ceylon.

In the matter of Solomon Victor Rana-
singhe, Advocate. Whereas Solomon
Victor Ranasinghe, presently of Welikada
Jail, having been duly admitted and enrolled
an Advocate of the Court, was after trial
before a Criminal Session of the said Court,
holden at Colombo on the 2nd day of Sep-
tember, 1931, found guilty of the offence of
Criminal Breach of Trust.

[ move that the said Solomon Victor
Ranasinghe be under the provisions of § 19
of Ordinance No. | of 1889 be removed from
the said office of Advocate, and that notice
as provided by the said Section of the said
Ordinance do issue calling upon him to show
cause within such time as may be fixed by
this Court, why he should not be removed
from the said office of Advocate.

(Sgd.) S. OBEYSEKERA,
Solicitor-General.

Colombo, 28th September, 1931.

Held: That the conviction and sentence
passed upon the respondent is sufficient and
prima facie evidence that he is guilty of the
crime charged against him and that as no
cause was shown to the contrary he could be -

removed from his office of an Advocate of the
Supreme Court.

Solomon Victor Ranasinghe in re § 19 of
*“The Courts Ordinance of 1889 and 1901.”

I. 47

Digitized by Noolaham Foundation.
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Admission by counsel for accused—Does
it vitiate a conviction.

Held: That the fact that the Counsel for
the accused makes an admission does not
vitiate a conviction where the admission does
not prejudice the accused.

REX vs. SINNATHAMBY I11.

Advocate—Application for Re-admission.

The applicant, who was an Advocate of
the Supreme Court was convicted in 1920
of the offence of cheating and was sentenced
to undergo rigorous imprisonment for 3
years. Thereafter, his name was struck off
the roll of Advocates. In 1926 the appli-
cant applied to be re-admitted on the ground
that since his release from prison * he had
led an honest life and had endeavoured to
conduct himself in all his undertakings, com-
mercial and social, in a manner which he
submitted fitted him for reinstatement in his
profession.”

This application was refused as the Court
thought that it was too prematurely made.
The applicant renewed his application ten
years later.

Held: On the material before the Court
the applicant had redeemed the past and that
it would be unjust to prevent him from ad-
mission.

In the matter of the application of CHARLES
CHRISTOPHER JACOLYN SENEVIRATNE VI

Appearance of counsel to apply for post-
ponement—Subsequent withdrawal of coun-
sel from proceedings on refusal of post-
ponement—Is action [nter partes.

DE MEL AND OTHERS vs. SUGUNASEKERA
AND OTHERS. XIV.

Advocate—admission by—must be clear
as to terms and made with consent of parties.

PUNCHIBANDA vs.
OTHERS.

PUNCHIBANDA AND
XXI.

Advocate cross-examining witnesses at
inordinate length.

REX vs. LIONEL BANDARA WEGODAPOLA.
XXI.

An advocate convicted of a criminal offence

is not fit to belong to the profession of
advocates.

131

123

164

16

21

IN Re KANDIAH. XXV.

The proper time to notify to Court ap-
pearance of counsel is as soon as the case is
called aund before the accused has been called
upon to plead.

REX vs. PONNASAMY ... XXVI.

The necessity for an assignment of counsel
for the purpose of conducting an appeal
involves the necessity of seeing that it will be
possible for the counsel to be present at the
hearing.

vs. REX
XXVIII.

GALOS HIRAD AND ANOTHER

Insult to counsel does not amount to con-
tempt of Court.

P. D. SHAMDASANI vs. EMPEROR 8.0 &

Assigned  counsel —Duties of —when

defences of accused conflict.

REX vs. PUNCHI BANDA AND TwoO OTHERS
XXXIII.

Counsel—absent on trial date—Accused
defended by assigned counsel—Conviction
of accused—rvalidity—miscarriage of justice.

REX vs. PERERA XXXIV.

Advocate—Compromise of action by—
without consent of client—General autho-
rity given in proxy to compromise—Iits
scope.

ARUNASALAM vs. ARUMUGAM MUTTA-
THAMBY AND OTHERS ... XXXV.

Application by counsel for postponement
—Refusal of application—Abandonment of
action by counsel—How far binding on
client.

Where, on a refusal of an application for a
postponement, plaintiff’s counsel withdrew
from the action without any express dissent
at the time from the plaintiff, and it appeared
that the trial Judge had not improperly ex-
ercised his discretion in refusing the post-
ponement.

Held: That the abandonment of the action
by counsel was binding on the client.

WARNASURIYA vs. Lucy NONA ef al

XXXVIII.
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