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o Advocate
An advecate convicted of a eriminal offence is
not fit to begong to the profession of advocates.

See Courts Ordinance 5% 50
Broker
Broker authorized to negotiate sale of propérty
—When entitled to commission. -

See Principal and Agent S0
Buddhist' Temporalities Ordinance
A disposition by last will by a bhiklkhw in respect
of his pudgalika property does not amount to an
alienation durng his lifetime within the meaning
of section 23 of the @rdinance.

See Will o o et

Butchers Ordinance
It is not open to the proper authority under the
Butchers Ordinance to impose a condition that
a licence under seetion 4 will not be issued to a
person, who does not purchase at an auction held
by the proper authority the right to obtain the
licence.

L ]
See Mandamus

Cause of Action
When does cause of action arise in a case where
it is sought to set aside a deed on the ground of
fraudulent alienation.

See Preseriplion o 2 i

Civil Procedure Code

Dies non—Service of notice of security for costs
of appeal on public holiday—Is it valid—Holidays
Ordinance (Chapter 135)—=Section 4—Civil Pro-
cedure Code, section 365.

Minor—Neat friend—Ex parte application for
appointment of—Failure to file copy of plaint in
suppert or to name defendants— Formal order allow-
ing application—=Subsequent acceptance of plaint
by the judge—Is such defect fatal— Attainment of
*majority by minor when case partly heard—Motion

io proceed in minor’s own name allowed—Civil
Procedure Code, sections 486 and 487.
Held : (i) That a notice of security for costs

of appeal served on a publie holiday other than a

Sunday., Good Friday or Christmas day is valid.
(ii) That an irregularity in procedure in the

appointment of a next friend is not necessarily fatal
to the proceedings.

(iii) That where a minor-plaintiff. who attains
majority during the pendency of the action, is
allowed by court to proceed with the action in his
own name, any irregularity in the appointment of
his next friend must be taken to have been cured.

WaniGAsEKERE ET AL vs Lovisz ET AL e
Civil Procedure Code section 218 (h)

Kathi appointed under the Muslim Marriage
dnﬁ Divorce Registration Ordinance is a puh]w

87

47

86

G2

39

officer or servant for the purposes of section 218
(h) of the Civil Procedure Code.

Warker & Greic LTp. vs MOHAMED S

Our law does not recognize the management by
one person of the litigation of another except to
the extent allowed by the Civil Procedure Code

See Negotiorum Gestio

Civil Procedure Code section 18—In partition
proceedines parties should be allowed to intervene
until final decree upon terms.

See Partition ) . o

Section 823 (3) of the Civil Procedure Code is
not applicable to a case where on the ground that
he was not served with summons a defendant asks
to vacate a judgment entered by default in the
Court of Requests.

Jamrs vs DocHiNoNa ..

Where a right of cartway of necessity is claimed
over contiguous lands hdunnmﬂf to different persons
it is open to the plaintiff to join the owners of all
the lands over which he claims the cartway in the
same action.

See Servitude = i A

Companies Ordinance
Companies  Ordinance—Section  130— Auditors
appointed  under— Dulies of auditors— Balance
Sheet—Whose duty to prepare—Incomplete balance
sheet prepared by auditors— Ave they entitled to
remuneration—Quantum meruit.

Held : (i) That the preparation of the balance
sheet of a company is a duty imposed on the
directors of a company under section 121 of the
Companies Ordinance and forms no part of the
duty eof the auditors.

(ii) That where there is no such balance sheet
the only duty cast on the auditors by section 132
(1) is to report to the members on th(' accounts
examined by them.

(iii) That where the auditors of a company who
were requested by the directors to prepare a balance
sheet failed to complete it owing to the default of
the company, such auditors are not entitled to any
remuneration.

(iv) That the auditors cannot base such claim
for remuneration on quantum meruit, as the com-
pany did not get the benefit of any work done.

ANOTHER
MoTors

CiarLes &
TUuRRET

vs LiQuipatonre

Compensation for Improvements
(g A transfer of a property together with all
right title and interest and all things belonging
thereunto conveys the right to claim compensation
for the improvements effected by the transferor.

(i) When the real owners of a property con-
sented to and acquiesced in the making of improve-
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ments, the right to eclaim compensation cannot
be denied to a mala fide improver or to his
purchaser.

(iii) A claim for compensation for improve-
ments alone can be asserted in a partition action.

See Partition e

Contract
Bieach of contract of serviee—Wrirongful dismissal
of school teacher— Quantum of damages.

See Master and Servant

Control of Prices Ordinance

A forfeiture under section 5 of the Control of
Prices Ordinance No. 39 of 1939 does not follow
upon a conviction as a matter of course. The
magistrate has to exercise a diseretion and if he
exercises his discretion in favour of forfeiture he
must set out good reasons for the forfeiture so
that the appellate tribunal may examine them.

See Defence Regulations

Ignorance of traders regarding the alteration
of maximum prices should be taken into account
in imposing a sentence on a person convicted of the
offence of selling a contrelled article at a price
in excess of the maximum price.

ConDERLAG (SUB-INSPECTOR OF POLICE) VS
GOONERATNE

Courts Ordinance

Cowrts Ordinance seetion 17— Advocale guilty
of an offence—Conviction for an offence under
Ordinance No. 5 of 1910-——Is Advocate so convicted
unfit to remain on the roll of Advocates.

Held : (i) That an advocate who is convicted
of an offence under section 8 of Ordinance No. 5
of 1910 is not fit to belong to the profession of
Advocates.

(ii) That in hearing a rule against an Advoeate
on the ground of conviction of a criminal offence
the Supreme Court will not allow a conviction
which has beet affirmed in appeal or against which
there has been no appeal to be re-argued on the
evidence on which that conviction was based.

IN Re KanDian EY,

Court of Criminal Appeal

Case stated under section 355 (1) of the Criminal
Procedure Code—Evidence Ordinance sections 3
and 105—0nus of proof of any general or special
exception in the Penal Code.

The following question of law was referred by
Moseley, J. under scetion 335 (1) of the Criminal
Procedure Code and by virtue of section 21 of the
Court of Criminal Apgeal Ordinance:

** Whether, having regard to section 105 of the
Evidence Ordinance and to the definition of
‘proved’ in section 3 thereof in a case in which
any general or special exception in the Penal Code
is pleaded by an accused person and the evidence
relied upon by such aceused person fails to satisfy

T
=

the jury affirmatively of the existence of circum-
stances bringing the case within the exception
pleaded, the accused is entitled to be acquitted if,
upon the consideration of the evidencd®as a whole,
reasonable doubt is created in the minds of the
jury as to whether he is entitled to the benefit
of the exception pleaded.™

Held : (Dr Krerser, J. dissenting) (i) That
thaexistence of circumstances bringing an accused
within an exception is a fact in issue that must be
proved by him.

(ii) That the jury is entitled to presmme the
absence of ecircumstances bringing an accused
within any of the general or special exceptions of
the Penal Code until the accused establishes to their
satisfaction that he is entitled to tife benefit of
any particular exeeption. o

(iii) 'That the standard of proof of all exceptions
including insanity is the same.

REX vs {HANDRASEKERA ke =i

Circumsiantial evidence—Section 5 (1) of the
Couri of Criminal Appeal Ordinance No. 23 of
1933,

Where the case against the accused is not proved
with that certainty which is necessary in order to
justify a verdict of guilty, the court will give the
accused the benefit of the doubt which they have
in their own mind in regard to his guilt and acquit
the accused.

REx vs JouN & Six OTHERS o e

Two accused charged with murder— Absence of
evidence of common intention—Circumstantial
evidence—Unreasonable verdict of jury.

Where the only evidence led by the prosecution
against two accused, who were indicted with
murder, was that they had the opportunity of
committing the offence either jointly or indivi-
dually and that after the discovery of the body
they absconded and were not apprebended until
three years later and the jury convicted them both,

Held : (i) That the verdict was unreasonable.

(ii) Thatin the absence of evidence of a common
intention, the only footing upon which either could
be convicted would be that there was evidence
against that particular accused that he caused
the death of the deceased.

Rex vs DiNcIirl AppuHAMY & WiILLIAM R

Court of Requests
Judgment by default

See Civil Procedure Code i N

Criminal Procedure

Indictment—Joinder of charges—Conspiracy to
commit several offences—Can it be said there are
several conspiracies—Offences eaxlending over a
period of tieelve months—=Several persons conspiring
to commit several offences—Can they be charged
togethers—Same transaction—Criminal  Procedure
Code—Sections 178, 179 and 180 (1) of the
Criminal Procedure Code.

Held : (i) That agreement is the gist of the
offence of conspiracy and one agreement {o cone
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mit cheating (or forgery) does not become three
agreements to commit cheating (or forgery) because
three offentes of cheating (or forgery) are committed
in  pursuanc® of the agreement.

(ii) That if two persons conspire to commit
falsification of accounts and ecriminal breach of
trust, they are guilty of two conspiracies. |,

(iii) That where several persons conspire te
commit several offences all of which are so connec-
ted with each other as to form one transaction, all
the offencgs can be joined in one charge as being
one conspiracy to commit the acts alleged.

Per HearNg, J.: “ Under the law in India the
sections whichB correspond with sections 179 and
180 (1) of our law ar® * mutually exclusive,” but
this is not the case in Ceylon by reason of the
additional words °which said sections may be
applied severally or in combination * which appear
in section 178.”

Tae KING vs SUNDARAM & ANOTHER

Criminal Procedurée Code sections 172 and 217
—Withdrawal of two counts from an indictment
containing three counts relating fo three separate
offences—Does  such withdrawal aet as a bar
against the accused being indicted in respect of
the counts withdrawn.

The withdrawal of an indictment or a charge
from an indictment under section 217 of the
Criminal Procedure Code does not preclude the
Attorney-General from indicting the prisoner
subsequently in respect of the charge that was
withdrawn.

ThaE KING vs MATARAGE EMANIS
Criminal Procedure Code section 297.

(i) Section 297 of the Criminal Procedure Code
is an imperative provision and the accused is
entitled as of right to be present when evidence is
taken.

e (ii) It is not only irregular but also illegal for a
magistrate to order an accused to leave court
while his witnesses are giving evidence.

GANETI vs FONSEKA

Criminal  Procedure Code section 199.

(i) In a case tried summarily by a magistrate
the injured person is entitled, in the absence of
the Attorney-General, Solicitor-General, C(Crown
Counsel or a pleader generally or specially autho-
rized by the Attorney-General, to appear by
pleader and conduet the prosecution and that a
police officer is not entitled to conduct the

prosecution,

(ii) A police officer who has made a report
under section 148 (1) (b) of the Criminal Proce-
dure Code is not °‘the complainant™ for the
purposes of section 199 of the Criminal Procedure
Code.

®OE S1LvA vs THE MAGISTRATE, GAMPOLA %

38

67

il

The expression ‘“in the presence of ™ in rule
6 of the Rules of Criminal Procedure for Village
Tribunals and Village Committees means no more
than that the Police Officer must be bodily in
such a position as to be able to see. Whether or
not the offenders noticed the presence of the
Police Officer is immaterial.

Y00s00F vs FERNANDO & OTHERS o

Customs Ordinance
Customs Ordinance secltions 127, 1394 and 144.

(i) Section 144 of the Customs Ordinance does
not impose on an accused person the burden of
proving his innocence.

(ii) The section applies to a case where goods
have been seized for non-payment of duties and
not to a criminal prosecution.

AssistanT CorLeEcTor oF Customs, TRINCO,
vs SomMAsUNDERAM & Two OrTHERS S

Damages
Wrongful dismissal of school teacher—Quantum
of damages.

See Master and Servant

Defence Regulations
Defence (Control of Prices) (Supplementary Provi-
sions) Regulations.

The accused who claimed to be the printer of a
paper called °* The Trespasser' stocked in his
house 476 reams of unglazed newsprint. The
house was not a registered store nor had he
furnished a return as required by regulation 6.

(i) The acecused’s house was held to be a store
within the meaning of that expression in regula-
tion 6.

(ii) A forfeiture under section 5 of the Control
of Prices Ordinance No. 39 of 1939 does not follow
upon a conviction as a matter of gourse. The
magistrate has to exercise a diseretion and if he
exercises his discretion in favour of forfeiture he
must set out good reasons for the forfeiture so
that the appellate tribunal mayv examine. them.

PANDITHARATNE (SUB-INSPECTOR OF POLICE)
vs Koxstyz

Dies Non
Notice of security for costs of appeal served
on a public holiday other than a Sunday, Good
Friday, or Christmas day is valid. £

See Civil Proecedure
Evidtnce
A court is bound to take judicial notice of the
date on which an Ordinance has been brought

into operation.

See Petrol Control y
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Evidence Ordinance sections 3 and 105—Onus
of proof of any general or special exception in the
Penal Code

See Court of Criminal Appeal S S

Excess Profits
The proviso to section 6 (3) of the Excess Profits
Duty Ordinance applies only to a case in which
there is complete identity between the personnel
forming the old and the new businesses.

CommissIoNER oF IncomE Tax vs Bonar & Co.

Executors and Administrators
An executor appointed by the last will of a
bhikkhu has no right to have recourse to the
pudgalika property lefc by him for the purposes
of administration.

See Wills i

Fraud '
Deed executed in fraud of ereditors

See Prescription o7 -

Transaction in fraud of ereditors—Court entitled
to examine true nature notwithstanding the form.

See Prescription

Fraudulent Alienation
When does the cause of action arise in the case
of a frandulent alienation.

See Prescription e i A

Gift

Gift—Kandyan, for securing succour and assist-
ance— Revocation of gift-as no succour and assistance
received—Subsequent gift subject to condition that
property should devolve on certain named persons
if donee had no legitimate children— Rights of
purchaser of title under 1st gift contested by the
legitimate chaldren of 2nd donee—Rights of compet-
ing claimants— Redistration—Fidei commissum,

M and K %ho were jointly entitled to a land
gifted it by P2 of 1897 to K's son Kirihamy, on
whose death, the administrator executed a convey-
ance P3 of 1903 in favour of Kirihamy's two
children P and D. P conveyed his half share to
the plaintiff in 1916 on P4 which was registered
in the same year.

Contesting defendants, who are the children of P,
proved at the trial that, by 2D2 of 1904, M revoked
P2 in respect of his half share and by 2D1 of 1904
gifted it to P subject to the following clause :

‘“ And after the demise of both of us (namely
Mudalihamy and his sister-in-law Kiri Etana) the
said Punchirala shall possess the aforesaid lands and
premises as long as possible and in the event of his
having legitimate children, born of a wedded vife
of his, that he may convey the said premises unto
them ; but in the event of his having no legitimate
children, then and in such case, he shall possess
the said premises during his lifetime : and there-
after the said lands and premises shall devolve on

36

86

-
=
=1

3

Madanwala Vidanalagedera Ukku Menika and
Punchi Menika, the daughters of Kaluhamy
Arachchi, deceased, who was the brother® of mine
the said Mudalibamy, and their respect®ve descend-
ants, and the said premise shall not devolve on
any other person.”

2D2 and 2D1 were unregistered deeds. The deed
of gift P2 was executed with the object of *“‘securing
allgnecessary succour and assistance > and it was

revoked as the donor received no succour or
assistance.
Held : (i) That the deed P2 was revocable.

(ii) That the clause in 2D1 did not create fidei
commissary rights in favour of P’s children (the
contesting defendants) as they wgre not the
descendants of M and no burden was imposed on
them.

(iii) 'That on the question of registration, the
title, if any, of the contesting defendants is not
defeated - by the prior registration of P4,

Hornroway & ANOTHER Vs KIrRIHAMY &
OTHERS s e >l

Holidays Ordinance
Service of notice of security for costs of appeal
on public holiday
See Civil Procedure Code 50 B

Housing and Town Improvement
Ordinance
Sections 19 (4) and 108 of the Housing and
Town Improvement Ordinance should not be
regarded as prohibiting the owner of a land in

every case from building beyond a street line
laid down on his land.
See Land Acquisition . . i i

LLand Acquisition

Land Acquisition Ordinance—Market value of
land —Effeet of laying down of street lines wunder
section 19 (&) of the Housing and Town Improve-
ment Ordinance on the market value of the land with-
in the stree Tatent and effect of the restriction
imposed by section 108 of the Housing and Town
I'mprovement Ordinance.

The Municipal Council acquired a strip of land
belonging to the defendant 1140 feet in length and
varying in width between 28 and 82 feet comprising
an area of 2 roods 87-20 perr-hes It lies on the
extreme south of the premises bearing assessment
Nos. 123 and 139 Bambalapitiya Roa.d a property
of 11 acres, 1 rood and 12 perches in extent, and
bounded on the west by another public street
commonly known as the Colombo-Galle Road. This
strip of land lay within a street line defined under
section 19 (4) of the Housing and Town Improve-
ment Ordinance, It was contended for the Muni-
cipal Council that the land acquired had no market
value and only nominal compensation was payable
as it could not be built on.

Held : (KrunNeMAN, J. dissentiente) (i) That
there was no statutory restriction against building
on thae land.

(ii) That as the land was capable of incorpora-
tion in a scheme of building blocks so as to cons-
titute and serve as appurtenances to the buildings
erected on those blocks the land acquired must Re
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assessed with the rest of the land as land suitable
for bulldu}g subject to such restrictions as really
exist.
®

(iii) That the only express statutory restriction
against an owner in the position of the defendant
and the only restriction that has to be taken into
account in assessing the value of the land in a case
like this is that nuposcd by section 108 of thc
Housing and Town Improvement Ordinance. e

(iv) That sections 19 (4) and 108 of the Housing
and Towr Improvement Ordinance should not
be regarded as prohibiting the owner of a land in
every case from building beyond a street line laid
down on his land.

L]

(v) That it would be fallacious in assessing
the value of a building block to treat the portion
of land on which the building will stand as more
valuable that the rest of the block which is going
to be the garden or courtyard.

(vi) That upon a proper interpretation of the
law, there is no warning necessarily implied by the
laying down of a street line that the land within it
will be aecquired without compensation.

CoromBo Municrear, CounNcin vs
o K. M. N. S. P. LErcHIMAN CHETTIAR
Maintenance

Maintenance Ordinance section 2.

A wife possessed of means is entitled to claim
maintenance from her husband provided he has
sufficient means himself.

SivasaMy vs RAsIAH

Mandamus
(i) Itis not open to the proper authority under
the Butehers Ordinance to impose a condition that
a licence under section 4 will not be issued to a
person, who does not purchase at an auction
held by the proper authority the right to obtain
the licence.

(ii) That where the proper authority has
acted arbitrarily and not exercised the discretion
wested in it, a mandamus will issue to compel
it to exercise its discretion.

MoHAMED NOORDEEN vs THE CHAIRMAN,
ViLLAGE COMMITTEE, GODAPITIYA <t

Master and Servant

The plaintiff, an uncertificated teacher in a
vernacular school, sued the manager for wrongful
dismissal as his services had been discontinued.
It was proved that the plaintiff’s services were
terminated on instructions from the Director of
Education as the teacher in whose place the plaintiff
had been employed had returned after undergoing
a course of training,.

(i) The plea of carrying out the instructions of
the Director of Education cannot prevail against
the plaintiff’s claim for damages for breach of
contract. *

(ii) The plaintiff is not entitled to more than
two months’ salary by way of damages,

PHURAISAMY VS THATALPAGAR i

o
(514

43

41

Minor
The fact that the party entitled to rights under
a fraudulent deed happens to be a minor and does
not assert his rights cannot affect the question of
time limited ior bringing the action.

See Preseription

Where a minor-plaintiff who attains majority
during the pendency of an action is allowed by
court to proceed with the action in his own name,
any irregularity in the appointment of his next
friend must be taken to have been cured.

See Civil Procedure Code

An irregularity in procedure in the appointment
of a next friend is not necessarily fatal to the

proceedings in an action by a minor.
See Civil Procedure Code
Mortgage
Mortgage action—Pluintiff and 2nd and 3rd

defendants co-obligees. contributing to the sum lent—
Agreement to sue djointly or separvately— Also if
proceeds of sale of security insufficient to share,
proceeds pro rata—DMortgagor’s interests in mort-
gaged property sold in execultion of money decree
and purchased by 2nd and 3rd defendants— Action
on bond by plaintiff alone— - Are 2nd and 3rd defend-
ants entitled to concurrence— Merger.

Held : (i) That each of the co-obligees is a
creditor as to part only of the debt, but the mort-
gage is in solidum.

(ii) That the rights of 2nd and 3rd defendants
were not extinguished by merger inasmuch as the
debtor and creditor did not become united in one
person both as regards the debt and its security.

(iii) That the 2nd and
entitled to concurrence.

3rd defendants were

MUTTURAMAN CHETTIAR & ANOTHER VS
KuMArRAPPA CHETTIAR & ANOTHER

Motor Car
Motor Car Ordinance No. 45 of 1938.

Where the accused drove a bus with a number
of persons besides the driver and conductor in it on
an unauthorized road which afforded the bus the
only means of access to its garage, $he accused
was held to have contravened section 83 (2) of
the Motor Car Ordinance No. 45 of 1938S.

Per Canxon, J.: “ In my view the words in the
definition of hiring car ‘used for the conveyance of
passengers for fee or reward ® are not limited to
the period of time during which the bus is actually

carrying _passengers for reward, and therefore the
words * for fee or reward ® cannot be added to the
definition of * passengers’.”

ABEYGUNAWARDENE (INsPECTOR OF PoLick)
vs Jacos Robprico g .

Omnibus Service Licencing Ordinance—Sections

4, 7,6 (1) (e)

The Kelani Valley Motor Transit C ompany and
the ° Colombo-Ratnapura  Omnibus Company
applied to the Commissioner of Motor Transport
under section 3 of the Omnibus Service Licencing
Ordinance for road service licences between
Colombo and Ratnapura. The deciding factor of
preference between the two applicants as required
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by rule 1 (i) in the 1st schedule was, who held
the majority of licences. Between Colombo and
Ratnapura the latter company had eleven licences
and the former six. To points beyond Ratnapura,
within the Ratnapura district each® held seven
licences. The former company, however, held
six licences from Panadura to Badulla via Colombo
and Ratnapura and four other licences from
Panadura to points beyond Ratnapura in the
Ratnapura district. The question, therefore, atissue
was whether the said six licences from Panadura to
Badulla should be reckoned as licences in respect
of the same route or of routes which are ‘subs-
tantially the same in order to determine the holders
of a majority of licences. The Commissioner and
the Tribunal of Appeal held that they should be
taken into account, thereupon a case was stated
for the opinion of the Supreme Court.

(i) A licence in respect of Colombo to Badulla is
not an_ authority to use the omnibus on the
Colombo-Ratnapura route, though it may use the
highway between these pomts The two licences
are not identie: 11 The word °‘route™ does not
mean *° highway.”

(ii) That on a case stated by the Tribunal of
Appeal for the opinion of the Supreme Court under
the Motor Car Ordinance No. 45 of 1938 the party
successful in the Tribunal of Appeal should be
heard by the Supreme Court.

Tne Keraxt VALLEy Motor TransiTt Co. vs
Tuar CoromBo-Rarnarura Omyisus Co.
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Muslim Marriage and Divorce Registration

Ordinance

Is a Kathi appointed under the Muslim Marri-
age and Divorce Registration Ordinance a publie
officer or servant for the purposes of section 218
(h) of the Civil Procedure Code.

See Civil Procedure Code

Negotiorum Gestio

Negotiorum gestio—Plaintiff’s claim for recovery
of - proportionate share of expenses incurred in
litigation— Bencfit 1o defendants—Principles
governing a claim on the basis of negotiorum gestio
— Roman- Dutch Law.

The plaintiffs brought this action to recover
from the defendants a half share of the expenses
incurred in swuccessfully contesting a claim to
., broperty by one K. which resulted in benefit to
“the defendants. Defendants inter alia denied
that plaintiffs could maintain the action in law.

Held : (i) That the plaintiffs were not entitled
in law to maintain the action.

(ii) That ourlaw does not recognize the manage-
ment by one person of the litigation of another
except to the extent allowed by the Civil Proce-
dure Code.

TaaANGAMMA & ANOTHER VS MuTTAMAL &

Q'I‘I{ERH i i e

Ordinance
A court is bound to take judicial notice of the
date on which an Orginance has been brought
inte operation. 2
See Petrol Control S S S

Partition
(i) In partition cases courts should not deny
to parties the richt to intervene until the final
decree is entered.

103
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(ii) While granting such an application the
court is empow ered under section 18 of Elle Civil
Procedure Code to impose such terms “as may
appear fair and equitable. ®

WijEsEKERA & THrREE OTHERS VS WIJESURIVA

(i) In a deed of transfer the words °° together
with all my right title and interest and all things
belonging thereunto * are wide enough to convey
the, right to claim compensation for the improve-
ments effected by the transferor.

(ii) Where the real owners of a property con-
sented to and acquiesced in the making of jjnprove-
ments, the right to claim compensation cannot
be denied to a mala fide improver or to his
purchaser.

(iii) A eclaim for compensation ®r improve-
ments only can be asserted in®a partition action.

Jasoaamy & ANoTHER vs Poprmamy & Two
OTHERS =85 s

Pawnbrokers Ordinance

Sections 3 and 4.

(i) In the absence of any special agreement,
for a pawnee or pledgee to sue to recover the
amount lent by him on the security of a pawn
or pledge, it is not a necessary condition that he
should tender the pawn or the pledge.

(ii) The pawnee or pledgee may sue on thee
principal contract of loan disregarding the security
he holds, for there is nothing in law to prevent a
person waiving a benefit that he has.

(iii) The pawner’s or pledgor’s course of action
must be to discharge his obligation on the principal
contract, and then seek to recover what is due
to him on the accessory contract or damages in
default. He may do this uno dctu tendering the
money due by him and asking for the return of the
thing pledged or pawned or its value or damages.

Paraxiappa CHETTIAR VS AMARASENA

Petrol Control

(i) A court is bound to take judicial notice of
the date on which an Ordinance has been brought
into operation.

(ii) The expression ‘ vendor’ in section 11
(b) of the Petrol (Control of Supplies) Ordinance
No. 52 of 1939 includes not only the actual vendor
who is in charge of the retail depot but also the
person who owns it even though the offence is
committed in his absence and without his
knowledge.

Javakopy vs Paun Sinva & ANOTHER

Prevention of Frauds Ordinance
Section 3 (1)—An agreement to give paddy in
lieu of interest in consideration for transfer of land
whose possession could not be given owing to the
existence of a prior lease need not be notarmllv
executed.

MonmamMeED CASSIM VS

Price Control
See Control of Prices Ordinance

Principal and Agent
In thg absence of an express stipulation in that
behalf a broker who is authorized to find a pur-
chaser for any property is not entitled to remunera-
tion unless the transaction is completed by the
vendor.
Boreiu

S. NATCHIA

vs PERERA e 3 .®
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Prescription. ¥ o MR
Prescripgion — Fraudulent_  alienation —- When
cause of action arises—Can manonity of alience and
his falure to® assert rights affect the question of
preseription—Can the court examine the true nature
of a transaction notwithstanding the form given to il.
Held : (i) That,where a deed of transfer is
sought to be set asidé on the ground of fraudulent
+ alienation the cause of action arises on the execution
* _of such transfer, if the party impugning such deell
* was, aware of the fraud. 3
(ii) That the fact that the party entitled to
rights under the fraudulent deed happened to
be a minor and did not assert his rights cannot
affect the question of time limited for bringing the
action. s
(iii) That the coust is entitled to examine the
trfle nature of a transaction notwithstanding the
form in which the transaction is deseribed.

Rajan vs NADARAJAH & ANOTHER, =i

Professional Misconduct

Advocate convicted of % criminal offence is
unfit to remain on the roll.
See Courts Ordinance .. s S

Promissory Note
eThe payee cannot endorse a promissory note
paid by the maker so as to give the endorsee
a right to sue the maker.

MARIKAR Vs KAMALLA

87
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. Public Service Mutual Provident Association

Ordinance

Held : That the word * orphans’ in section
3 of the Public Service Mutual Provident Asso-
ciation Ordinance must be  construed not in its
ordinary sense but in a wider sense and ificludes
even grandchildren of a deceased member.

PuBLic SeErviceE MuruvaL PROVIDENT

AsSOCIATION Vs De Sinva & Turiee Orains

Quantum Meruit .
Where the auditors of a company who were
requested by the directors to prepare a balance
 sheet failed to complete it owing to the default of
« the company the auditors are not entitled to any
_ « . gemuneration. They cannot base their claim on
o quantum meruit as the company did not get the

benefit of any work done.

See Companies Ordinance

Servitude .
(i) The right to thresh paddy on another’s land
is a servitude which can be acquired by prescrip-
_ tive user.
(ii) Whatis acquired by pres: ' ) | ve user is not
the ground on which the paddyis “1reshed, but the
incorporeal right of servitude.

WEERASINGHE vs PErErRA ET AL ..

Where a right of cartway of necessity is claimed
over contiguous lands belonging to different p&sons
it is open to the plaintiff to join the owners of all
the lands over which he claims the cartway in the
same action.

ABEYTUNGE VS SIYADORIS & OTHERS

-

84

56

68

- . . o

. t
L

Surety

Suretlj—Bond guaranteeing payment  for goods

to be supplied to another to a certain amount—
Letter fo nbl-ige#y surety mot to give further eredit
aftér some godds supplied—1Is surety entitled to
determine his liability by such notice.

Held : That a person. who furnishes security
by bond guaranteeing payment for goods to be
supplied to another up to a certain value, is entitled
at any time to notify the obligee determining his
liability.

w
SAIBO vS MOHIDEEN ..

Wills :

Last will—Buddhist monk—Pudgalika property
Buddhist Temporalities” Ordinance (Chapter

" 2922)— Does disposition by last will amount to
alienatigpn during lifefime of a deceased monk

within the meaning of section 23 of the Ordinance.

Is the executor in such will entitled to follow such
property for purposes of administration.

"Held : (i) - That a disposition by last will by
a bhikkhu in respect of his pudgalika property
does not amount to an alienation during his life-
time within the meaning of section 23 of the
Buddhist Temporalities Ordinance.

(ii) That an executor appointed in sugh-_lant
will has no right to have recourse to such' pudgalika
property for purposes of administration.

SuMaNA THERO vS RAMBUKWELLA i
Words and Phrases

** Public officer or servant >’ S

See Civil Procedure Code < o

** Orphans

See Public Service Mutual Provident Association

Ordinance s o o

** Together with all my right title and interest
and all things belonging thereunto

See Partition i o P
® 0
*“ In respect of the same route or routes which
are substantially the same?” -

See Motor Car

3

* Vendor’

See Petrol Control A L 55

* Store ”’ s

See Defence Regulations fers vl
.
** Complainant i

See  Criminal Procedure Code o 4 50
*“In the presence of ™ e
See Criminal Procedure e
Wrongful Dismissal
Dismissal of Teacher—Quantum of damages.

See Master and Servant A
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