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DIGEST

Administration
Administration—Value of estate left by deceased
—How to determine—Civil Procedure Code, section
519.

Held : That, in determining the value of the
estate of a deceased person for purposes of section
519 of the Civil Procedure Code, allowance must be
made for debts or encumbrances incurred or created
bona fide for full consideration in money or money’s

worth solely for the deceased’s own use and
benefit.
De Sinva vs PEIRIS
Affidavit
Affidavit—Statements false to the knowledge

of magistrate— Refusal by magistrate to administer
ouath— Remedy.

Held : (i) That if a Justice of the Peace
honestly believes that an affidavit, which it is
proposed to swear before him is false, he may
decline to administer an oath.

(ii) That if it can be shown that he had no
reasonable and probable cause for his belief, he
may be required to do his duty by an application
for mandamus.

(iii) A magistrate specially gazetted to hear a
ecriminal case on a particular day has the power
to administer an oath in support of an affidavit.

SARAM VS SRI SKANDA RAjan e v

Amendment of Pleadings
See Civil Procedure Code

Appeal
Preliminary  objection—A ppeal— Failure  to
deposit security on the day specified in notice—
Absence of reference to costs of serving nolice of
appeal in notice served—Is it fatal.

Held : That the notice given was not in com-
pliance with section 756 of the Civil Procedure
Code, and. therefore, the appeal could not be
entertained. 5

SvurAaiMAN & Oraers vs WILEGODA

Burden of Proof
In a prosecution under regulation 6 of the Control
of Prices Regulations 1942, the burden of proving
that the accused failed to furnish the return refer-
red to therein is on the prosecution.

See Price Control

Business Names
Business Names Registration Ordinance section
9 (1) (c)—Meaning of expression any other party
__(4vil Law Ordinance section 5—Is compound
interest legal—Money o Lending  Ordinance seﬁl-irm
10.

Held : (i) That the words * any other
party '’ in section 9 (1) (¢) of the Business Names
Registration Ordinance includes both the other
par't.y to the contract and any third party on
whom the rights of the other contracting party

110

108

91

15

11

may have devolved and is not limited tp a third
party only.

(ii) That a promissory note given on an account
stated is enforceable.

(iii) That section 5 of the Civil Law Ordinance
is a general provision that applies to all contracts
and engagements including Bills of Exchange and
Promissory Notes.

(iv) That the charging of compound interest is
not illegal in our law if the parties have agreed to
compound interest. e

(v) That the agreement to pay compound
interest need not necessarily be by written or
spoken words but may result from a eclear and
unambiguous course of dealings petween the
parties. ~

MARIKAR VS SUPRAMANIAM CHETTIAR

Civil Law Ordinance

Section 5 of the Civil Law Ordinance is a general
provision that applies to all contracts and engage-
ments including Bills of Exchange and Promissory
notes.

See MARTKAR VS SUPPRAMANIAM CHETTIAR

Civil Procedure Code

In determining the wvalue of the estate of a
deceased person for the purposes of section 519
allowance must be made for debts or encumbrances
incurred or created bona fide for full consideration
in money or money’s worth solely for the deceased’s
own use and benefit.

J . @
Dr SrLva vs PEIRIS e

There is no provision in the Code for striking
off a cause of action improperly joined.

See MUTHUMENIEA vs SubuU MENIEA 4
L]
An application for amendment of the plaint
may be made even in the appeal court.

MUTHUMENIKA VS SUDU MENIKA .. 5

In computing the value of the estate of a deceased
person for the purposes of section 519 allowance
should be made for debts and encumbrances created
bona fide by the deceased for his own use and bene-
fit.

See Administration
e
An appeal eannot be entertained in a case where
the notice of appeal is not given in compliance
with section 756 of the Civil Procedure Code.

SvunaiMaN vs WILEGODA

Civil Procedure Code section 349— Adjustment
of decree—Certification—What amounts to certi-
[fiable adjustment.

Morigage Decree—Setting aside sales under—
Failure to issue notice under section 347—1Is such
notice necessary—Where court directed notice to

issue does failure to isswe such notice vitiate sales

held thereon.
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Once the judge has signed a hypothecary deeree
giving diregfions, is il necessary that the communi-
cation of such directions to the auctioneer should
also be signed by the judge himself.

Held : (i) That the alleged adjustment was
not one certifiable under section 349 of the Civil
Procedure Code, inasmuch as there was no comple-
ted contract but a case of negotiations which failed
to achieve the end which the parties had in view.

(ii) That in a case involving a hypothecary
decre® digecting that the mortgaged property be
sold by a named auctioneer, no order for sale with
notice to the judgment-debtor under section 347
of the Civil Procedure Code is necessary.

(iii) That even if it is assumed that the order
of the judge was integded to direct notice on the
Jjudgment-debtor, the failure to issue it was only a
non-compliance with a direction of court and as
such not an irregularity that had the effect of
vitiating the sales.

(iv) That once the hypothecary decree giving
directions for the sale of mortgaged property by a
named auctioneer is signed by the judge, the
communication of the order to sell to the auctioneer
may be made through an officer of the court.

DE FoNSEEA ET AL Vs THE CHARTERED BANK

Civil Procedure Code section 753—Powers of
Supreme Court to revise a judgment from which an
appeal lies.

Held : That the Supreme Court will exercise
its powers of revision even in a case in which an
appeal lies, when the delay occasioned in bringing
theg matter up in appeal will render the relief
granted useless to the parties, unless their cause is
promptly heard.

DE Sinva vs DE Sinva o o

Civil Procedure Code section 55—Meaning of the
words ** language of the defendant.”

Held : That the words °‘language of the
defendant ** in section 55 of the Civil Procedure
Code do not necessarily mean the language of
the race to which he belongs, but the language the
defendant understands.

Mmmrer & Co., Lrn. & ANOTHER VS
RATNASEKERE

Civil Procedure Code section 480—Decree
entered against unrvepresented minor—Proceedings
to have deowee set aside after atlaining majority.

Held : (i) That a minor, who was unrepre-
sented in an action against him, may, even after
attaining majority, proceed under section 480
of the Civil Procedure Code to have the decree
entered against him, when a minor, set aside.

(ii) That section 480 applies not only to
““orders”’ but also to decrees.

SoMASUNDARAM Vs URKU & OTHERS
Civil Procedure Code—Sections 35 & 805

The joinder of an action for declaration of title
to land and damages consequent on ouster and

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org

-

47

for value of articles removed from the land is
obnoxious to section 85 of the Code.

See MUTHUMENIKA VS SUDU MENIKA e |

Civil Procedure
An order for payment of costs on or before the
next date of trial is satisfied if the costs are paid
during the course of the next trial date.

See BARLIS vs WEERASINGHE = LGl

Colombo Municipal Council (Constitution)

Ordinance

Colombo Municipal Council (Constitution) Ordi-
nance section 14 (6)—Meaning of the words “‘resident
on the date of the preparation or revision, as the
case may be, of such list.”

Held : That section 14 (6) of the Colombo 2
Municipal Couneil (Constitution) Ordinance
provides that in the course of the preparation
and revision of lists the date on which a resident’s
name comes up to be entered on the separate list
for a ward shall be the date of preparation or
revision vis-a-vis that resident.

WisERATNE vs Pius Sinva e Sl O7

A candidate, to whose nomination paper no
objection is taken within the time prescribed in
section 32 (2) must be regarded as duly nominated,
even though the nomination paper does not
satisfy the requirements of section 31 (2).

The Returning Officer is not required to announce
his decision under section 32 (4) to the assembled
public.

See JoseEpHvs THE RETURNING OFFICER,
MUNICIPALITY ok st it}

Omission to insert double qualification mark
of wvoter—Omission discovered -after certification
under section 26— Failure to apply under section
23—No Mandamus.

See RANASINGHE vs MACK i 1,00 44

°

Payment of the deposit required by section 30
to the Municipal Treasurer does not satisfy the
requirements of that section.

See Liversz vs Tuae ReTurNiNg OFFICER,
Mu~NICIPALITY s At oy

Failure to make the deposit required by section
30 with the returning officer vitiates a candidate’s
nomination.

LivErsz vs THE RETURNING OFFICER,
MUNICIPALITY =
Compound Interest
Sem Interest i3

Computation of Time

On or before the next date of trial includes the
whole of the date of trial.

See BArLIS vs WEERASINGHE
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Contract
An implied promise to pay a sum can be inferred
from a document containing an acknowledgment
of the borrowing of a sum specified therein.

See Napar vs FONSEKA

Contract—Promises based on legal and illegal
consideration—Severability—Principles  governing
the doctrine of.

1st and 2nd plaintiffs and the defendant, (an
uncle of the 2nd plaintiff) entered into a contract
the material clauses of which were as follows :

(i) That the first plaintiff should marry the
second plaintiff within 6 months of the execution
of the agreement.

(2) That the defendant in consideration of the
said marriage should give in dowry to the plaintiffs
the premises specified therein and Rs. 300/— on the
date of their marriage and Rs. 200/ to the first
plaintiff on the execution of the said agreement.

(3) In the event of the defendant failing to give
the second plaintiff in marriage to the first plaintiff,

the defendant should pay to the first plaintiff

the sum of Rs. 500/— as and by way of liquidated
damages.

(4) In the event of the first plaintiff failing,
refusing or neglecting to marry the second plaintiff
the first plaintiff should pay to the defendant the
sum of Rs. 500/- as and by way of liquidated
damages.

The plaintiffs, having been duly married, sued
the defendant claiming the transfer of the land
specified in clause (2) together with the sum of
Rs. l300;’— referred to therein less Rs. 25/- already
paid.

On a preliminary issue the learned District
Judge held that clauses (3) and (4) are illegal and
contrary to publie policy and the various clauses
of the agreement were interdependent and indivisi-
ble, and dismissed the action with costs.

Held : That the promise to transfer the
land and to pay a sum-of Rs. 800/— contained in
clause (2) is a separate promise by the defendant
based on valid consideration and is independent
of the perfermance of the promises in eclauses
(3) and (4).

KAaNDIAH & ANOTHER vs THAMBIPILLATL b

Costs
Postponement—Trial of case—Consent order to
pay costs on or before neat dale of trial—Can the
costs be paid during the course of the day.

On an application for postponement of the
hearing of a case on a date fixed for trial the court
made the following order : ““ In view of the medical
certificate I allow a date. Defendant to pay
Rs. 105/- as plaintiff’s costs of the day. If costs
are not paid on or before the next date of trial,
of consent, judgment to be entered for plaiatiff
as prayed for with costs.”

Held : That the payment of costs during the
course of the next trial date was a sufficient
compliance with the terms of the order.

BArris vs WEERASINGHE o

49
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Courts Ordinance
Section 75 — KEven though the prayer th a plaint
asks for a declaration of title to and ejectment from
a land the value of the entirety of which is valued
at over Rs. 300/, the Court of Requests neverthe-
less has jurisdiction if the issue is as to the title to
only half share.

See Dionts Appu vs DON SAMEL

Court of Requests .
Court of Requests—Plaintiff admittedls entitled
to half share of land worth less than Rs. 300/——
Aetion for declaration of title and ejectment from
entire land—Test of jurisdiction.
®

Held : That the prayer ingthe plaint could not
alter the matter in dispute between the parties as
formulated in the issue, viz. the title to an undivided
half share of the land valued at Rs. 150/— and that
therefore, the court had jurisdiction.

Dionis Apru vs DoN SAMEL

Court of Criminal Appeal
Court of Criminal Appeal—Chawge of rape—
Conuviction by jury—Eaxistence of real doubt as to
guilt of accused—Indication from evidence led that
Jury prepared to convict accused because of his
character—Is accused entitled to acquittal.

Held : That where a real doubt exists as to the
guilt of the accused, eoupled with a probability, on
the evidence, that the jury formed an opinion
unfavourable to the accused’s character, it is safer
that the conviction should not be allowed to
stand. @

ReEx vs MustHAPA LEBBE

Court of Criminal Appeal—Misjoinder of
charges—Section 181 of the Criminal Procedure
Code—When may alternative charges in respect
of distinct offences be joined—Irregularidy in
Sframing charges—When vitiates a conviction.

When counsel should notify appearance at trial
—Time at which an objection to the indictment
may be taken.

Held : (i) That the charges were properly
joined under section 181 of the Criminal Procedure
Code inasmuch as the prosecution was faced with
a genuine doubt as to whether they could estab-
lish exclusively any one offence. (Hearne, J.
dissentiente).

(ii) That even where the indictment is tainted
with an irregularity, the appeal is liable to be dis-
missed, if it has not occasioned a subst®ntial mis-
carriage of justice. ]

(iii) That appearance of counsel should be noti-
fied to court as soon as the case is ealled and before
the accused has been called upon to plead.

(iv) That the proper time to raise an objection
on the ground of misjoinder is before the accused
has pleaded.

Rex vs PonNasamy & Four OTHERS

Criminal Procedure Code
Criminal Procedure Code section 190— Accused
charged on two counts—Can magistrate acquit
accused of one charge and reserve his finding on the

hhanathennfariconsideration.
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Held : That where an accused is charged under
two counts?®it is open to a magistrate under section
190 of the Criminal Procedure Code to acquit the
accused of one charge immediately he arrives at his
finding on that charge, and reserve the other
charge for consideration of his finding.

DE KrRETSER VS KANDASAMY

Criminal Procedure—Can evidence in  rebuttal
be leq in Magistrate’s Court.
L]
Held : That there is no provision for the call-
ing of evidence in rebuttal in the Magistrate’s

Court.
[ ]
WenipeNNa Pouicy vs Pinpssa

Criminal Procedwre Code section 201— Autho-
rity of the Attorney-General to conduct proseculion
before the District Court—Should such authority
be in writing.

Held : That the authority of the Attorney-
General required by section 201 of the Criminal
Procedure Code need not be in writing.

King vs KarLu BANDA

Criminal Procedure
The proper time to raise an objection on the
ground of misjoinder is before the accused has
pleaded.

REX vs PONNASAMY

Criginal Procedure Code
Iternative charges in respeect of distinct offences
may be joined under section 181 of the Criminal
Procedure Code when the prosecution is faced with
‘a genuine doubt as to whether it could establish
exclusively any one offence.

See Qourt of Criminal Appeal

The proper time to notify to court appearance
of eounsel is as soon as the case is called and before
the accused has been ealled upon to plead.

See REX vs PonNasamy

Seection 413 — Goods found in the possession of

e an accused person acquitted of an offence under

section 139A of the Customs Ordinance should be
returned to him in the absence of evidence that the
goods were forfeited under the Customs Ordinance.

See TH[; CorLLEcTOR OF Customs, N.P. vs
VELUPILLAT

Crown
An elephant eaptured without a licence under
the Fauna and Flora Protection Ordinance is the
property of the Crown.

See Fauna and Flora Protection

Custody of Child
See Habeas Corpus

Customs Ordinance

99

99

40

A public servant acting under the Customs .

Ordinance in attempting to seize conirahans, ibolaha

liable if he causes damage to any person by a
negligent act even though such negligent act be
bona fide.

See PARAMASOTHY VS VENAYAGAMOORTHI

Customs Ordinance section 139 A—Criminal
Procedure Code section 413—Goods found and
seized in the possession of the accused—Customs
authorities not enlitled to their retwrn.

Held : That goods found in the possession of an
accused person acquitted of an offence under
section 139A of the Customs Ordinance should
be returned to him in the absence of evidence that

the goods were forfeited under the Customs
Ordinance.
Tae CorrEcror oF (ustoMs, N.P. vs
VELUPILLAT
Damages

A person who, though not the registered owner,
has a limited interest in a motor car of which. he is
in lawful possession, is entitled to maintain an
action for damages caused to it consequent on the
negligent act of another party.

See PARAMASOTHY VS VENAYAGAMOORTHI

Deeds

Deed— Description of boundaries of land con-

veyed—Discrepancy in  description—How  cons-
trued.
Held : That the general description of the

boundaries of the corpus of a land conveyed
by deed does not enlarge the effect of the prior
description.

IsmAIL & ANOTHER VS SILVA & ANOTHER

Defence Regulations

Defence (Miscellaneous) Regulations—Order under
regulation 43 (D)—Sale of sugar wholesale to a
person other than a vetail trader—Meaning of
*zwholesale > and ** retail.”

The accused who was both a whol®sale and a
retail trader in sugar sold 8 bags of sugar to B who
was not a retail trader in sugar. He contended
that the sale was a retail sale and did not constitute
a breach of paragraph 9 of the Controlled Articles
(Sugar) No. 2 Order 1942,

Held : 'That the sale of 3 bags of sugar was not
a retail sale and that the sale constituted a breach
of paragraph 9 of the Controlled Articles (Sugar)
No. 2 Order 1942. '

DissaNAvArA ( SuB-Inspecror oF Pofick )
vs JoTrnasa

Defence (Purchase of Foggdstuffs) Regulations.
1942-8Transporting country rice without permil
— Regulation 6 (c)—Order of confiscation—Can
both cart and bull be confiscaled.

Where, the owner of a ecart and a bull, which
had been used by another person to transport
country rice without a permit failed to show cause

n Foimdtieosatisfaction of the magistrate that they were
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DIGEST v
so used without his knowledge and consent an company under enemy control— Does vight to proceed *
order was made under regulation 6 (¢) of the with such action vest in the Custodian gf Enemy
Defence (Purchase of Foodstuffs) Regulations 1942 Property— Defence (Enemy Property) Regulations,
confiscating both the cart and the bull, 1939—Regulations 7 (1) and 49 (1) (c).
Euvidence Ordinance—Can  courts lake judicial

Held : That that part of the order confiscating notice of facts other than those mentioned in section *
the bull eannot be sustained. 57.

Murnar (P.S. 2059) vs Sinva & OTHERS 111 Held : (i) That on the materials before it,

the court would be justified in drawing the in-
Divorce i't'"r(‘}n_('.t‘“tlm:. r_ﬂ]{.‘_ ;}lz_lintif{' lwe_ls (;I;) 1" (‘Tl(’:l}' %
. - . % ; L 2 e {= 0 : -

A deeree of a divarce court for alimony and main- ) -“lii}')" ’I‘}I?q;(:;,];11“:(?;!0]:1 ,llt_f’.t-ln?,ngﬁt ;;f( ‘11)1.(:131(*011[
tenance does not oust the jurisdiction of the magis- infri t*n'w'n{ ‘of ‘r.(:h,:\. ‘:"N[e“_ = 'n__uk: n_l‘.“‘l';“- is
trate to make an order under the Maintenance i IgONE, JUNLIEE S (Phaat e D

A movable property, within the meaning of regula-
Ordinance. ; J :
tion 7 (1). >

S e i (iii) That it is open to a gourt to take judicial

See TOLIN FERNANDO VS AMARASENA £ notice of facts other than those mentioned in
: section 57 of the Kvidence Ordinance.

Divorce—Ceylon Divorce Jurisdiction Order in
Council, 1936—Confession of defendant to an BocTsTRA vs Toe CUSTODIAN OF ENEMY
action for divorce—Lelters written by the defendant PROPERTY 5
to the plaintiff confessing adultery—Can they be
put in evidence for establishing adultery. Evidence

Held : (i) That letters written to the plaintiff lm](;:lldfnﬂfdvnﬁf{‘;::z“ to prove walid ‘adopticn
by the defendant wife confessing that she has e S AR eV %
committed adultery can be admitted in evidence o L T - R
for the purpose of establishing adultery on her See I']‘]"LBAN"A vs SoMAWATHIE KUMARI- :
part. i HAMY 104

(ii) That a court can grant a divorce on such Fhere {500 DroviSion Zor calline evidenes
evidence even though it be the sole evidence of rebutial in. the 1Man'i"tr'1te"% Conrt. o
adultery where it is satisfied that the confession ¥ : iRl S 3
of the wife was beyond d a fide. e

ssbeyondsdouls bunaijrds See WeLtpENNA Porice vs PiNessa 72

Topp vs Topp = 39 : S :

i Letters written to the plaintiff in a divorce
. action by the defendant wife confessing that sge
DOI‘IE’lltlo.Il oy i 3 had committed adultery can be admitted in

Kandyan  laww—Donation  for specific object— evidence for the purpose of establishing adultery
Revocation. on her part. i 2

See WIIESINGHE vs MoHOTTY S .. 48 See Topb vs Topp o, Thokr o

Elections ; ;
e : : g P Evidence Ordinance .

A Village Committee election was adjourned 16 34 ooin. o Goint Io take Suditial notice ot
from the time fixed to another time. It was held Facts 5 ﬂl_t' ian those Shecdl {li s nfr) oy ,97
that the election eannot be declared invalid unless {;.( tl 2 .]:‘(T'd m.n 0010 q](‘r‘I AORSa d1_SecHuon o
it ecan be proved that the result would have been < A8 VI By R AR EE,
different if the election had been held at the time See BoacTsTRA vs THE CUsTODIAN DF ENEMY
for which it had originally been fixed. B R, o L D I s

PROPERTY 5

See Village Communities. 58 ; ; d ]

: i i toidence Orvdinance—Presumption under seclion e

Elephant 114 (a)—Its applicability.

An_elephant captured without a licence under Held : That the presumption under section
the Fauna and Flora Protection Ordinance is the 114 (a) of the Evidence Ordinance is not confined
property of the Crown. to cases of theft. °

See Fauna and Flora Protection 112 UDAYAR. MANNAR VS CASSIM 16

Enemy ' Ry Fauna and Flora Protection
A ?0‘1“113“.\{ GALEYING Ol business in enemy Fauna and Flora Protection Ordinance chapter
occupied territory is an ‘“‘enemy 325 —Section 16 (2)—Capture of elephant excepi
: . under authority of licence.
See BoersTrA vs THE CUSTODIAN OF EyEmMYy y of
B} . = =
PROPERTY 2/ Held : An elephant captured except under the
authority of a licence is the property of the Crown,
Enemy Property and a court has no power to order its delivery

Enemy property— Action arising on an infringe- to the offending captor. <
ment of rights under a trade wmark—Plaintiff
company carrying on business in Holland—Holland . THE ATIORNEY-GENERAL Vs PANIKEAM &
oceupted by the enemy subsequently—Plaintiff ANOTHER o 112

Digitized by Noolaham Foundation.
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Pood Control
Food Control Regulations—Sections 16 and 7T—
Failure to obtain valid coupons from rvation book
for vice supplied in the form of meals—Liability
of servanits.

The 1st accused a waiter, and the 2nd accused
a cashier of a hotel were convicted under section 16,
Part 3, of the Food Control Regulations for having
sold rice in the form of meals without obtaining
the surrender of a valid coupon for rice as required
by se®ion, 7 of the regulations.

Held : (i) That the conviction against the
accused could not be sustained inasmuch as the
rice could not be said to have been in the control
of the accused.

(ii) The rice found ®n a hotel, whether cooked or
uncooked, is in the control of the manager or
proprietor of such hotel.

WoesiNeGHE vs DAvoop & ANOTHER

Gift

See Kandyan Law

Habeas Corpus
Under the Hanafi law a Muslim father is
entitled to the custody of his son who has completed
his seventh year.

See Fa1iz MouaMED vs ELsie FATHUMMA

Income Tax Ordinance

The power conferred by section 2 of the Income
Tax Ordinance on the Commissioner to approve
certain persons before they can be authorized to act
on ghehalf of assessees carries with it an implied
power to disapprove a person who has been ap-
proved or to revoke an approval once given.

An approval given by the Commissioner of
Income Tax does not extend beyond the year of
assessment in which the approval is given.

See YVALUE vs Tue COMMISSIONER OF INCOME
Tax

Incuriam—Per

The Supreme Court cannot revise its judgment
on the grqund that it has been given per
incuriam except for the purpose of correcting
some clerical or typing error or in a case in which
a judgment has been based per incuriam on a
repealed enactment.

See WiieseKERE vs A, G, A., MATARA

Interest —Compound

The chamging of compound interest is not illegal
in our law if the parties have agreed to compound
interest.

The agreement to pay compound interest need
not necessarily be by written or spoken words
but may result from a clear and unambiguous course
of dealings between the parties.

See MARIKAR VS SUPRAMANIAM CHETTIAR

Justice of the Peace
A Justice of the Peace may decline to administer
an oath if he honestly believes that an affidavit
which it is proposed to swear before him is false.

See SARAM VS SRI SKANDA RAJAT
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Kandyan Law
Kandyan law— Donalion with the object of getting
services and work performed when any festivity or
mowrning shall oceur in connection with either of
the donors—Services performed partly—Absence
of a clause renouncing power to revoke—Can such

deed be revoked.

Held : (i) That the plaintiff’s revocation of
the deed of gift was valid inasmuch as the donors’
intention to renounce the power of revocation
could not be gathered therefrom.

(ii) That it is not inequitable to permit revoca-
tion as the donee was in possession of the land
during the time he was rendering services and is
also entitled to make a claim for improvements
effected by him.

WioiEsiNGHE vs MoHOTTY & ANOTHER

Kandyan  law—Intestate  succession—Property
acquired by Kandyan woman before marriage—
Death of woman leaving illegitimate child and
deega married widower—Does the widower inherit
any rights to such property.

A Kandyan wife, possessed of property acquired
by her before marriage. died leaving her surviving
her deega married husband and an illegitimate
child.

Held : That the illegitimate child inherited
the property and that the husband had neither
title nor life-interest in it.

Erreny Nowna & Ornaers vs Puxncur Banpa

Kandyan law—Adoption—Evidence necessary to
prove valid adoption.

Held : That the evidence of the Buddhist
priest and the ex-aratchi to the effect, that Edward
Banda stated to them that he was adopting S for
the purpose of inheriting him, is sufficient to prove
a valid adoption under the Kandyan law.

UKEKUBANDA AMBAHERA ET AL VS SOMAWATIIE
KUMARIHAMY

Kandyan law— Adoption—Public  declaration
without  formal announcement—1Is it ®sufficient—
Meaning of public declaration.

Held : (i) That to constitute a valid adoption
under the Kandyan law, there must be a declaration
to the public, as distinet from the members of the
adoptive parents’ household or relatives, that the
child was adopted for the purpose of inheritance.

(ii) 'That it is not necessary that the declaration
should be made on a formal occasion.

TIKIRIKUMARIHAMY VS NIVARAPOLA ET AL

Landlord and Tenant
Landlord and Tenant—Lease—Surrender— Is
Jormal notarially attested woriting necessary to effect.

L ]

Held : That a lease can be terminated by
mutual agreement between lessor and lessee and
that a notarially attested document is not neces-
sary to make the surrender of a lease effectual and
valid.

GorPALLAWA VS FERNANDO & ANOTHER

)

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org

70

104

105

93




DIGEST

Vil

Lease
A lease can be terminated by mutual agreement
between lessor and lessee and a notarially attested
document is not necessary to make the surrender of
a lease effectual and wvalid.

GoPALTAWA Vs FERNANDO & ANOTHER

Maintenance
Maintenance Ovrdinance—Res Judicata—Order
for alimony and maintenance in divorce case—
Does such order oust the jurisdiction of the magis-
trate to order maintenance,

Held : That the existence of a decree of a
civil court for alimony and maintenance does not
oust the jurisdiction of the Magistrate to make
an order under the Maintenance Ordinance, where
a husband fails to maintain his wife and children.

TurniNy FERNANDO VS AMARASENA

Malicious Prosecution
Malicious prosecution—Complaint to Police by
defendant—Prosecution by Police after investigation
—Absence of proof as to the conduct of defendant
—Liability of defendant.

Held : That in an action for malicious prosecu-
tion the fact that on information given by the
defendant the Police unsuccessfully prosecuted
the plaintiff after investigation is not sufficient to
make the defendant liable in the absence of evid-
ence as to the nature of the information given or the
part played by him in the prosecution.

HENDRICK APPUHAMY VS MATTO SINGHO

Mandamus
Mandamus—Writ  of —Omission to insert
double qualification mark of wvoter—Omission

discovered after certification under section 26 of the
Colombo Municipal Council (Constitution) Ordi-
nance (Chapter 194)—Failure to apply wunder
section 23—Should mandamus issue.

Where the °° enumerators > entrusted with the
preparation of lists of voters in a Municipality made
an error in preparing such lists and the error was
discovered 8nly after the lists were certified as
correct and where the law provided a remedy for the
rectification of such omissions before such certifi-
cation,

Held : That no writ of mandamus should issue
inasmuch as— .

(a) the Commissioner had
perform any duty ;

not omitted to

(b) another remedy was available for obtaining
relief.
RANASINGHE Vs Mack (MuUNICIPAL

COMMISSIONER, GALLE)

Mandamus—Urban Councils Ordinance No. 61
of 1939 section 7 (2), hd 9 (1) (2)—Can a magdate
issue under section 42 of the Cowrts Ordinance to
compel the Government Agdeni lo exhibit the notice
required to be exhibited by section 9 (2).

Held : (i) That once the Government Agent
informs the publie that he proposes to commence
the preparation of the list of persons d)_ussessin(r

|
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the qualifications specified in sections 7 and 8 of
Ordinance No. 61 of 1939 on a specified glate, he is
not free to alter that date.

(ii) That the Government Agent’s functions
under section 9 (1) of Ordinance No. 61 of 1939 are
ministerial and not judicial.

(iii) That the Government Agent does not
exercise judicial funetions until the stage preseribed
by section 9 (2) of Ordinance No. 61 of 1939
is reached.

(iv) That the Supreme Court cannot revise its
judgment on the ground that it has been given per
incuriam except for the purpose of correcting
some clerical or typing error or in a case in which
a judgment has been based per incuriam on a
repealed enactment, °

®
WiiEsEKERE vs Tar A. G. A., MATARA

Mandamus— Withdrawal of approval of an
accountant approved by the Commissioner of Income
Tax under section 2 of the Income Tax Ordinance
—FEwercise of discretion by Commissioner— Delay
in applying for mandamus—Power to approve
Does it include power to disapprove.

L]

Held : (i) That the power conferred by
section 2 of the Income Tax Ordinance on the
Commissioner to approve certain persons before
they can be authorized to act on behalf of assessees
carries with it an implied power to disapprove
a person who has been approved, or revoke an
approval once given.

(ii) An approval given by the Commissioner
of Income Tax does not extend beyond the year of
assessment.

(iii) That where a public officer vested witlg a
discretion has exercised it fairly and honestly the
Supreme Court will not grant a Mandamus.

(iv) That the Supreme Court will not grant a
Mandamus where the applicant had delayed to
make the application.

(v) That a delay of nearly eleven months was
unreasonable delay. .

VALve vs Trar ComMIssIONER OF INcome Tax ..

Mandamus—Writ of Certiorari—Courts Ordin-
ance section 42—Colombo  Municipgl Counctl
(Constitution) Ordinance sections 31, 32 and 37.

Held : (i) That a candidate to whose nomi-
nation papers no objection has been taken within
the time prescribed in section 32 (2), must be
regarded as duly nominated, even though the
nomination paper does not satisty the requirements
of section 31 (2).

(ii) That the Returning Officer is n® required
to announce his decision under section 32 (4)
to the assembled public.

JOsSEPH VS Toe RETURNING
MuniciPALITY & OTHERS

OFFICER,

Mandamus—Writ of Certiorari—Courts Ordin-
ance section 42—Colombo Municipal Council (Cons-
titution) Ordinance section 350.

Held : (i) That the payment of the deposit
required by section 30 of the Colombo Municipal
Council (Constitution) Ordinance to the Municipal
Treasurer does not satisfy the requirements of the
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(ii) That failure to make the prescribed deposit
with the Returning Officer renders a candidate’s
nomination open to objection.

[
Liversz vs ToHe RETURNING
MUNICIPALITY & ANOTHER

OYFICER,

A Justice of the Peace can be compelled by
Mandamus to administer an oath where he refuses
to do so unreasonably.

-
See gmum VS SRI SKANDA RAJAH

Misjoinder
Misjoinder—Causes  of  action— Declaration
of title to land qnd damages, and for value of articles
wrongfully removed—Se&tions 35 and 805 of the Civil
Procedure Code— Amendment of plaint in appeal
court.

Held : (i) That the joinder of the two causes
of action is obnoxious to section 35 of the Civil
Procedure Code.

(ii) That there is no provision in the Civil
Procedure Code for striking off a cause of action
improperly joirted.

(iii) That an application for amendment of the
plaint may be made even in the appeal court.

MUTHUMENIKA Vs SubpU MENIKA & OTHERS ..

Money Lending Ordinance
See Interest .. e

Mortgage Decree

(@ In a case involving a hypothecary decree,
directing that the mortgaged property be sold
by a named auctioneer, no order for, sale with
notice to the judgment-debtor under section
347 of the Civil Procedure Code is necessary.

(ii) Even if it is assumed that the order of the
judge was intended to direct notice on the
judgmeft-debtor, the failure to issue it was only
a non-compliance with a direction of court and
as such not an irregularity that had the effect of
vitiating the sales.

(iii) Once the hypothecary decree giving
directions foe the sale of mortgaged property by a
named auctioneer is signed by the judge, the
communication of the order to sell to the auctioneer

e may be made through an officer of court

See DE FonsEgA vs THeE CHARTERED BANK ..

Motor Car
A person®who, though not the registered owner,
has a limited interest in a motor car of which he
is in lawful possession, is entitled to maintain an
action for damages caused to it consequent on the
negligent act of another party.

See PARAMASOTHY VS VENAYAGAMOORTHI

Motor Car Ordinance—Case stated under sections
4. (6) (a) and (c) of the Motor Car Ordinance No. 45
of 1938 — Failure to give the notice required by section
4 (6) (c) at or before the time when the case is trans-
mitted to the Supreme Court.

Held :
by section 4

That failure to give the notice required
(6) (¢) of the Motor Car Ordinance

83

108
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73
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No. 45 of 1938 within the time prescribed in that
section is fatal, and a case stated will be rejected
for such failure.

Tue N.W. Brue LixeE Bus Co., Lrp. vs PERERA

Municipal Council
See Colombo Mumnicipal Council (Constifution)
Ordinance.

Muslim Law
Custody of Muslim child—Application for—
Writ of Habeas Corpus— Father’s right to custody
of son.

Held : That under the Hanafi law a Muslim
father is entitled to the custody of his son, who has
completed his seventh year, unless there are
strong grounds for interfering with his right.

Faiz MogaMeED vs Krsie FATHUMMA alias

MurieL DE Vos

Negligence
A public servant who aets negligently in exer-
cising the powers conferred on him by statute can-
not escape liability, the bona fides of his action
notwithstanding.

See PARAMASOTHY VS VENAYAGAMOORTHI

Nindagama Lands

See Partition e w e
See Service Tenures i i i s
Novation

Novation—Undertaking to pay debt due from
another— Acceptance by creditor—Prevention of
Frauds Ordinance, section 78—(Chapter 57).

Held : That the undertaking given by the
appellants amounted not to a guarantee, but to a
novation and hence no writing was required.

Robprico & ANOTHER vs EBRAHIM

Oaths and Affirmations
A magistrate specially gazetted to hegg a eriminal
case on a particular day has the power to adminis-
ter an oath in support of an affidavit.

See SARAM VS SrRI SKANDA Rasan

Omnibus Service Licensing Ordinance
An appeal does not lie as of right to the Privy
Council from the decision of the Supreme Court on

a case stated under the Ordinance.

See Tur K.V. Moror Transit Co. vs THE
C.-R. OmNisus Co. it .
Partition
Partition action—Panguwa in a nindagama

— Fadlure to perform services or pay commuted dues
Jor over ten years— Acquisition of full dominiwm
by tenants—Maintainability of partition action—
Nature of the obligations of the tenants—Service
Tenures Ordinance (Chapler 323) section 24.

Held : (i) That the obligations of tenants
of a panguwa of a nindagama. to render services
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