C_‘ ey ha )
- !t&‘_\' {frv ’}}";a— &
: The

Ceylon Law Weekly
containing Cases decid'ed_ by ' the Supreme |
Court of Ceylon, and His Majesty
the King in the Privy Council
on appeal from the Supreme

Court of Cey

/@},.& ﬂWAA g

005
VOLUME XII

WITH A DIGEST

HEMA H. BASNAYAKE,

Advocate of the Supreme Court, Crown Counsel for the Island,
(Hony. Editor.)

G. P. |, KURUKULASURIYA,

Advocate of the Supreme Court.
. (fditor.)

1938

Subscriptior. payable in advance. Rs, 5/- per Volume,

_ Printed at the . & C. Press, Colombo, and publishcd by G. P. J. Silva,
No. 5, Campbell Terrace, Colombo.






INDEX OF NAMES

Adikappa Chettiar vs Letchumanan Chettiar
Alagappa Chettiar vs Jayalath and Another
Allanoor Bai v¢ Mary Margaret Edwin
Appuhamy vs Perera and Others

. Balasubramaniam Pillai vs Valliappa Cbettiar
Baron Appuhamy vs Tivanahany
Bartleet & Co. vs Ebrahim Lebbe Marikar

‘Canagaratne and Another vs Chelliah and Two Others
Charles vy Jayasekera

Deen s Rajakulendram and Others

De Fonseka ps Chartered Bank of India, Austmh.t and China
De Mel and Another vs Amarasinghe

De Silva and Others vs De Silva and Others

De Silva vs Sumathipala :

Don Cornelis Appuhamy vs Klrlb'mdd and Three Othen

Emily Wijesekera vs Vaithianathan
Ettaman vs Narayanan and Another

Fernando vs Grero

Goonesinghe s The Municipal Commissioner
Gunawardene vs Gunatillake

Hinnihamine vs Don Alfred
Hodson (Government Agent) vs Cassim

Theahim Saibu vs The Commissioner of Stamps and Estate Duty

Jainam Beebee Ammal and Two Others vs Thrahim and Others ..

Jayasinghe vs Alwis
Jayasinghe o5 Fernando and Oth(n
Joseph (5. I. Police) vs Sugatadasa

Wandiah vs Solomon and Two Others
Kasinather (Police Vidane) vs Aiyam
Kathirgamer (Udaiyar) vs Walliammah alias Ammah
Katonis Appu vs Charles and Another

Kiribanda vs Kumarasinghe *

Little’s Oriental Balm and Pharmaceuticals Ltd. vs Ussen Saibo

Mohamed Anvar vs Arumugam Chettiar :
Mohamed Bai vs Mrs. Diyawa and Two Others ..
Mohideen Marikar and Three Others vs Kowla Umma
Muttucaruppen Chettiar and Another vs Velupillai
Muttukumaru and Another vs Vaithy and Two Others

Palaniappa Chettiar vs Weerasinghe and Another
Panditha vs Dawoodbhoy
Pelpola vs Goonesinghe

Pounds and Another vs Ganegama, ' o :

133

14
118

102
35
T4
124
145
166

108
150

16
149
106
19"
162
160

7

163
20
44,
85

42
41
114

145 -



Ranhotty (Excise Inspector) us Pooranam
Ratnayake, In te

Reyal vs Assan

Rodrigo’ (Sanitary Inspector) s SV]\ ester
Rogus vs Tissera 2

Sabapathy vs Tharmalingam and Others
Seeti vs Mudalihamy

Selonona Hamine vs Perera

Silva vs Cumalanatunga .
Sumanasuriya vs Fernando and Dthers

Thambish s Kasipillai
The King vs Appuhamy alias G{Jlll“ a

Vanderpoorten vs Ranasinghe
Wanigaseker» (Sanitary Board Inspector) vs Mustapha

Wijegoonesinghe vs Gunasekera
Wijesinghe (5. I. Motor Patrol) s Dhanapala

“n
E14

(=]

108
53
B9

127
82
144
112
111

92
79

81

147
49



DIGEST

Action

Action for use and occupation — Agreement to purchase land—Occupation pending
completion of sale—Absence of evidence of definile repudiation of the agreement—Can
the owner of the land maintain an action for use and occupation.

Held : That, in t.hc_!. circumstances, the defendant was not liable on an action
for use and occupation as the fucts did not constitute an implied contract to pay rent.

De MeL AND ANOTHER V5. AMARASINGHE

Cunse of action—=Seizure of immovable properly under writ—Seizure not registered
— Alienation of the property two days before sale in execution— Plaintiff, purchaser at
the sale— Aection fo recover damages from judgment-debtor — Huas plaintiff a cause
of action—Effect of sections 237 and 288, of the Civil Procedure Code, on alienation
of such property.

Held : (i) That, in the circumstances, the plaintiff has no cause of action
against the judgment-debtor.
(ii) That either in section 237 or in section 238 there is no absolute prohibition
against alienation on the part of the judgment-debtor,
. ¢ (iii) That section 238 of the Civil Procedure Code does not affect alienations made
after seizure but before the registration of the scizure.

WITEGOONESINGHE V8, GUNASEKLERA

Action to enforce debt due under a foreign judgment.
See Evidence Ordinance

Value of Action.
See Stamp Ordinance

Appeal

Appeal— Revocation of proxy granted to proctor—Petition of appeal not signed by the
proclor who was proctor on record on the day petition filed—Is this fatal lo the appeal—
Relief—Meaning of the words *some. ... oot proctor” in section 755
of the Civil Procedure Code.

Held: (i) That the petition of appeal should have been signed by the proctor
on the record, who was Mr. Van Rooyen.
+ (ii) That the words “some.,...... proctor™ in section 755 of the Civil Procedure
Code mean the proctor whose proxy is on record when the appeal is filed.

(iii) 'That, in the circumstances, no relief should be granted to the appellant.

Per MasrTeNsz, J.—* The ratio decidendi in the old cases, with which I respectfully
agree, was that this Court cannot recognise two proctors appearing for the same party
in the same cage.”

S1LvA vs. CUMARANATUNGA
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Appeal—Civil Procedure Code, section 756— Failure to give nofice o certain
respondenis that security for their cosis will be lendered— Nor deposit of such security

made—When there are several respondents can securily for one respondent be accepted
as security for all,

Held : (i) That failure to comply with the provisions of section 756 of the
Civil Procedure Code cannot be excused.

(ii) That, where there are several respondents to an appeal, seeurity given
for the costs of one of them cannot be accepted as security for all.

Karonis Arru ve, CHARLES AND ANOTHER

Order setting aside a judgment by default in Court of Réquests—ﬂocs an appeal
lie from such order. j

See Ci 1l Procedure Code

Broker
Speculation in buying and selling rubber—Is the contract with brokers enforceable.
See Contract

Cause of Action
See Action

Civil Procedure _
Civil Procedure Code—-Order setting aside a Judgment by default—Does an appeal
lie from such an order—Courts Ordinance, sections 89 and 80,

Held : That an appeal does not lie from an order of o Commissioner of Requests
setting aside a judgment by default. :

BAroN APPuHAMY Vs, TIVANAHAMY

Civil Procedure Code—.Action, under scction 247, by unsueeessful claimant—Is
Judgment-deblor a necessary party. }

Held : That the judgment-debtor is not a necessary party to an action brought
by an unsuccesstul claimant for the purpose only of section 247 of the Civil Procedure
Code,

Paxprrua vs. Dawoo DBHOY

Citil Procedure Code—Section 348—Case settled in terms of consent motion—Judg-
ment for plaintiff —Undertaking, in consent motion, by suvety to pay the amount of
decree due if defendant failed to satisfy decree— Failure of defendant to satisfy decree—
Application, under section 348, for writ against surety—Can plaintiff proceed against
such suvety in the same action——Is a surety bond necessary for proceedings wunder this
section. )

Held : (i) That the judgnent-creditor (the plaintiff) was entitled, under section
48 of the Civil Procedure Code, to proceed against the appellant in this action,

(ii) That there is no need for-any bond, inasmuch as there is an express guarantee
in the consent motion to satisf~ the decree.

CITARLES VS, JAVASEKERA
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Ovdinance No. 11 of 1887. section 2—Escaping from custody of Fiscal’s process
server—Failure to observe formalities regarding warrant of arrest— FEffect of—Clivil

Procedure Code, section 219,

Held: (i) That the arrest was not lawful as the warrant did not comply with ;
the formalities preseribed by law.

(ii) *That, escape from the custody of a process server executing a warrant which
had not been issued in accordance with the formalities required by law, was not an
olfence under section 2 of Ordinance No. 11 of 1887.

GUNAWARDENE V8, GUNATILLAKE e ! i ve 122
Tuxation of costs—Civil Procedwre Cude, Schedule 111.
Held : (i) That, where the Registrar had struck off more than one-sixth
ol the bill of costs, the costs of taxation should be disallowed.
(ii) That there is no provision for the allowance of a further brief lee where the

argument of an appeal in the Supreme Court is continued over the day.

TOUNDS AND ANOTHER Vs, GANKGAMA Y o .. 145

Civil Procedure—Joinder of parlies and causes of action—Withdvawal of allegations
against one defendant in vespect of one of the cawses of action—Misjoinder— Withdrawal
of such eause of action—Right to proceed with other cause of action.

Held : (i) That it was not open to the Court to allow the plaintiff to continue
the action after he had withdrawn the first cause of action.

(ii) That, after the plaintiff moved to withdraw the first cause of action, the
Court should have dismissed his action.

TFrraMAN vs. NARAYANAN AND ANOTHER i v L2

Civil Procedure Code—Ejffeet of sections 287 and 238 on alienation of properiy.

See Action s i i o 4
Civil Procedure Code—Section T55—Meaning of the words = some, ... proctor”
See Appeal o 7 o e A2

Civil Procediwre Code, section 756.

See Appeal I i s L. 162
Consent Motion ;
Undertaking in consent motion by surely to pay the amount of decree due if defendant
failed to satisfy decree—Can nlaintiff proceed against the suvety in the same action.
See Civil Procedure Code & ol o wee LEB

Coutempt of Court
Contempt of Cowrt—Letter written to District Juge regarding proceedings before
Rim by a person unconnected with proceedings—Request that a person against whom
« warrant had been issued should be given a date to appear in Court.
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Held : That the respondent’s letter amounts to an attempt to influence the
Judge upon a matter publiely before him, and that the respondent’s conduct in writing
the letter amounted to a contempt of Court.

Ix RE RATNAYAKE B i I bl 3

Contempt of Court—Giving false evidence in. the course of proceedings in'a Civil
Court.

Held : That a person should not be convicted for contempt of Court by giving
false evidence unless it is clear from the evidence thut the false cvidence was given
with a contumacious intent. '

VANDERPOORTEN Vs, RANASINGHE ak g ) |

Contract
Contract—Speculation in buying and selling rubber—Brokers employed fo buy and
sell--Is the contract with the brokers enforceable.

Held : That, the plaintiffs® only interest in the transactions being their brokeiage,
they were no parties to the wagering transactions of the' defendant, and were entitled
to suceeed.

BarTreer & Co. vs. EBraniv LuBer MARIKAR e . 133

Costs
Can Police Court order costs in postponing a case.

See Criminal Procedure 555 5 o RO b
Costs in Partition Actions.

See Parlition s Tk i i 124
Taxation of Costs—Civil Procedure Code, Schedule IT1.

See Civil Procedure Code =\ el - e 145

Court of Requests
Court of Requests—Leave to appeal— Application to Supreme Cowrt not filed
within seven days— Leave granted by the Supreme Couri— Objection taken af the hearing
on the ground that appeal did not lie as the application Jur leave to appeal had been
filed out of time—Has the Supreme Court power o vacate its order granting leave lo
appeal—Is the appeal in order.

Held : (i) That the application to the Supreme Court for leave to appeal was
made out of time, S

(ii) That the order granting leave to appeal by the Supreme Court was not valid,
as the application for leave had been entertained per incuriam.

(iii} That, in the circumstances, the Court had power to vacate the order granting
leave.

Monavep Bar vs. Mrs. Divawa axp Two Oraens i vi 20
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Does an appeal lie from an order setting aside a judgment by default.
See Civil Procedure Code 2 i Sinknin BT

Courts Ordinance
Sections 89 and 80,

See Civil Procedure Code e (e o STy

Criminal Procedure
Criminal Procedure—Charges wnder sections 314 and 332 of the Penal Code—Charge
under section 814 referved to Village Tribunal- -After evidence completed, charge under
section 314 again added—Acquittal on charge under section 332—Conviction under
seetion 314—Can conviction be sustained.

Held : (i) That, in the circumstanees, it was not open to the Magistra*z to add
the charge under section 314.

{(ii) That the conviction under scction 314 {being an offence within the exclusive
jurisdiction of the Village Tribunal) cannot be sustained, since the accused was
acqitted on the charge in respect of which the Magistrate had jurisdiction.

Rocus vs, TISSERA i e i B9

Criminal Procedure Code— Five persons charged with unlawful assembly and offences
under sections 146, 314, 815 and 380— Acquittal of four persons—Adjournment of trial
of the other—Failure to frame fresh chavge—Conviction wnder section 315—1TIs failure
to frame fresh charge a fatal irvegularity.

Held : (i) That the Ma,g'l‘-.tmte should have framed a fresh charge against the
appellant.

(ii) That the failure tn frame a fresh charge was an irregularity which cannot
be cured under section 425 of the Criminal Procedure Caode.

KasivaToer (Porice VIDANE) VS, ATy AM i e .. 106

Criminal Procedure Code, section 289 — Can the Court order that the costs of the accused
be paid in postponing a case under section 289—dre costs included in the words “on
such terms az it thinks fit.”

Held : (i) That the Magistrate had power to make the order made by him.
{(ii) That the expression *‘terms” in section 280 can be regarded as including costs.

SARAPATHY Vs. THARMALINGAM AND OTHERS .. R IR L

Deaf and Dumb Accused

Tnterpretation of signs made by.
See Evidence e b % i i

Estate Duty
Estate Duly Ordinance No. 8 of 1919—Section 82—Can ihe correctness of an
assessment, which should have been questioned by way of ap peal under section 22 (3), be
qitestioned in proceedings under section 32.

Held : That the correctness of an assessment, which should have been questioned
by way of appeal under section 22 (3) of the Estate Duty Ordinance No. 8 ol 1919,
cannot be questioned in proceedings under section 32 Jf the Ordinance.

" Isramiv SABU ve, THE COMMISSTONER OF Sramrs AND Estare DuTty . 125
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Evidence Ordinance ¥ ;

Action to enforce debt due under a foreign judgment— Judgment of Cowri in British
territory—How proved—Evidence Ordinance, sections 78. 74, 76 {6) and 82,

Held : (i) That the judgment was wrongly admitted in evidence.

(ii) That the copy of judgment of a Court in British territory cannot be admitted
in evidence unless it is sealed with the seal of the Court to which the original document
belongs or, if the Court has no seal, unless it is signed by the Judge or one of the Judges
of the Court. |

(iii) That, where the Court has no seal, the Judge signing the copy of the judg-

ment must attach to his signature a statement in writing on the copy that the Court

has no seal.
MoHIDEEN MARIKAR AND TrrER OTHERS VS, Kowna Usnza’ ., s

Euvider ce—Confession by accused to Eveise Inspector—Ordinance No. 18 of 1928—
Section 3—TInadmissibility—Failure of Magistrate o rule out such confession—
Possibility of Magistrate’s mind being prejudiced against the accused,

Held : (i) That the Magistrate should have ruled out the confession le” in
evidence as being inadmissible under section 8 of Ordinance No. 18 of 1928,

(ii) That there was a fair possibility of the Magistrate’s mind being influenced
against the accused by this inadmissible confession.

Ra~uorry (Excise INSPECTOR) vs. PooraNam

Buidence-—Evidence Ordinance. section 17— Deaf and dumb aceused Signs made
by—Impression conveyed by such signs to a witness— Can the witness’s interpretation
. 1 . . .
of the signs be admitted in evidence.

Held : (i) That a witness's interpretation of the signs made by a deaf and
dumh accused is not admissible in evidence,

(ii) That the signs made by an sccused are admissible in evidence to prove that
a particular sign or signs were made on a particular occasion,

Tae KING V8, APPUHAMY ALTAS GOLUWA

False Evidence
Giving false evidence in course of civil proceedings.
See Contempt of Conrt

Foreign Judgment

Action fo enforce debi due on foreign judgment. i
See Evidence Ordinance s L%
Inheritance

Inheritance—Malvimonial Rights and Inheritance Ordinance, sections 30 and 36—
Death of person of illegitimate birth intestate—Whe niay inherit such person’s property
in case such person leaves no surviving mother. ”

Held : That, in the ecircumstances, the husband of the deceased was entitlea
to succeed to the exclusion of all others,

APPUHAMY VS, PERERA AND OTHERR it it "
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Interpretation

Tnterpretation  Ordinance—Meaning of ** action, proceeding or thing ™ in section 5
(8) (c)—Amendment of Municipal Council (Constitution}) Ordmrmc#—Nauﬁ.wﬂma
published before amendment came into operation—To what extent may the repealed provi-
sions be regarded as alive after the amendment came into operation.

Held : That section 5 (3) (¢) of the Interpretation Ordinance kept alive only the
notification, and that all steps following on the notification after the date on
which the Amending Ordinance came into operation should be ta,ken according to the
provisions of the Prineipal Ordinance as amended.

GooNESINGHE vs. THE MuNICIPAL COMMISSIONER

*
Adulteration of milk—Interpretation of by-law—Meaning of the word “‘kept” in the
context “sold or offered for sale or kept.”

Held : (i) That the accused was not guilty of an infraction of the by-law.
(ii) That the word ** kept * in the by-law means kept for sale.

WANIGASEKERA (SANITARY BOoARD INSPECTOR) v8. MUSTAPHA .,

Lease

Lease of minor’s property.

See Minor

Maintenance

Maintenance Ordinance— Question of paternity of child—Offer made by respondent
to marry the applicant after discovery of her pregnancy—In what circumsiances may
such offer be regarded as corroboration of applicant’s evidence.

Held : That an offer, by the respondent to an application for maintenance, to
marry the applicant can be regarded as corroboration of the applicant’s story although
such offer is not coupled with an admission of intercourse with the applicant,

HINNIHAMINE vs. DON ALFRED

Maintenance— Dismissal of application on merits—1Is it a bar to a further applica-
tion. \

Held : That, once an application for maintenance is dismissed on its merits, a
fresh application in respect of the same claim cannot be entertained.

SEETT v8. MUDALIHAMY

Mandamus

'Matrimonial Rights and Inheritance Ordinance

See Interpretation

Matrimonial Rights and Inheritance Ordinance—Deaih of person of illegitimale birth
intestate.

See Inheritance ..

Minor

Minor—Lease of minor’s property by curalor withoul sanction of Court—Is such
lease null and void—Change of curator—Agreement with lessee for monthly tenancy
before expiry of lease—Subsequent notice to quit forthwiua by curator— Action by minor
for ejectment and damages against lessee—dJudgment for plaintiff—Is such tenant
entitled to reasonable notice,

99

. 157
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Held : (i) That the relationship created was one of monthly fenancy.
(ii) That the defendant was entitled to reasonable notice before the tenancy could
be terminated.

MomAMED ANVAR V8. ARUMUGAM CHETTIAR

Misjoinder ) :
Withdrawal of one cause of action against one of the parties— Right to proceed
against the other. ;

See Civil Procedure Code

Moneylending
See Promissory Note i
-
Motor Car
Motor Car Ordinance, sections 31 and 62 (3)—Driver of lorry carriying passengers
and goods contrary to the terms of his licence—Exception in favour of the servants or
agents of the muner or hirer of the lorry or of the goods carried therein—On whom lies the
burden of proof of this exception.

Held : (i) That the words * other than the owner or hirer of the lorry rx of
the goods carried therein or the servants or agents of the owner or hirer *’ in section
62 (3) of the Motor Car Ordinance amount to a speeific exception.

{ii) That the onus of proving the exception was on the accused and not on the
prosecution.

WiiesiNeHE (8. I. MoTor PaTROL) vs. DHANAPALA

Motor Car Orvdinance No. 20 of 1927, sections 81, 62 (3) and 84— Driver of lorry
carrying passengers contrary to terms of his licence Frception in favour of owner or
hiver of the goods carried therein, or servant or agent of the owner or hirer— Buvrden of proof
of this exception— Offence against more than one section.

Held : (i) That it is for the accused to prove that the passtngers in the lorry
were persons to whom the exception applied.
(ii) That, even if the accused had been charged with carrying persons in his

lorry in contravention of the terms of his licence, the burden of proving that they.,

‘were persons he was entitled to carry would be on the aceused,
(iii) That the prosecution is entitled to select the section under which to prose-
cute if the aceused appears to have committed 3 breach of more than one section.

JosepH (5. I. Porice) vs, SugaTADASA

Motor Car Ordinance, section 80 (1)—0Offence of possessing a car without a licence—
Nature of the evidence necessary to the offence. .

163

o

42

16

Held : (i) That the accused was guilty ‘of the offence of possessing a car .

without & licence.

(ii) That the accused can rebut the presumption of possession in any way he
wishes, and not necessarily by establishing compliance with sections 22 or 24 of the
Motor Car Ordinance,

HopsoN (GOVERNMENT AGeENT) vs. CAssIM
Municipal Councils Ordiuance

Municipal Councils Ordinance, sections 190, 197 and 236—1Is the affence under section
190 a conlinuing offence,

37
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Held : That the failure to comply “vith a requisition under section 190 of the
Municipal Councils Ordinance is not a continuing offence.

RoDRIGO (SANITARY INSPECTOR) VS. SYLVESTER

Golombo Municipal Council (Cmtsziiufiou} Ordinance, sections 2 (2) (a) and 14—
Residence as a qualification to have a person’s name placed on the list of voters—More
residences than one.

Held : (i) That the appellant had a residence in the Modera Ward which entitled
him to have his name included in the list of voters of that Ward.

(ii) That u person can have more than one residence at the same time.

(iii) That there was no legal objection to a person having a residence within a
particular ward with the object of acquiring the residential qualification requisite for
having his name on the voters’ list of that ward. :

FERNANDO V8. GRERO

Colombo Municipal Council (Constitution) Ordinance, sections 2 (2) (a) and 14 (3)
(¢)—Meaning of dwelling-house — Can a Jjoint tenant of qualifying praperty be registered
as a voter.

Held : (i) That to constitute a building a dwelling-house, it is sufficient if some

person dwells in the building, and it is not neces'sary that the house should be
used exclusively for residential purposes.

* (i) That the Ordinance contemplated, subject to the provisions of section 14 (5),

that all tenants of any qualifying property should be qualified to be registered as

voters.

REvYAL ¥8. ASSAN

Colombo Municipal Couneil (Constitution) Ovdinance— Qualifications of a voter
10 have his name in vegister—Is vesidence in the ward in the voters’ list, of which a voler
seeks to have his name included, a necessary qualification—Interprelation Ordinance,
section 5 (3). ik

Held: (i) That a person, who is entitled to be registered as a voter by virtue
of his income qualification, must be entered in the list prepared for the ward in which
he is resident.

(i) That a person claiming to he repistered as a voter under the provisions of
section 14 of the Municipal Council (Constitution) Ordinance (except the owners
of qualifying property who are not resident in the Municipality ) must be registered as
a voter for the ward in which he resides.

(iii) ‘That the words ** action, proceeding or thing pending ” in section 5 (3) (c)
of the Interpretation Ordinance must mean something’in the nature of proccedings
which are of a judicial or quasi-judicial nature.

(iv) 'That a notification, under section 21 (1) (e) of the Colombo Municipal Council
(Constitution) Ordinance, that the revision of the lists of persons qualified to vote
and to be elected would commence on a stated date, is not an ** action, proceeding or
thing” within the meaning of secti~n 5 (3) (¢) of the Interpretation Ordinance.

PrLrPoLA VS, GOONESINGHE

97
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. 114
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Amendment of Municipal Couneil (Constiution) Ordinance—Notification published
before amendment.

See Interpretation e b e i 99

Oaths Ordinance
Decisory Oath—Oaths Ordinance, section 8.

Held : That, in the absence of evidence of the terms of the oath and of its
binding nature, a decisory oath eannot be regarded as one coming within section 8
of the Oaths Ordinance,

JAVASINGHE v8. FERNANDO AND OTHERS i o el
Ordinances
Bills of Exchange Ordinance, section 84 (1) s s .. 149
Civil Procedure Code e i= e 19 & 152
*  Section 219 Sy Al % A .. 122
Sections 237 & 248 i 3 ... 49
Section 247 i ¢ i o P |
Section 348 15 ie. -5 o B
Section 755 o e 2 = o 112
Section 756 0} elvATS s .. 162
Schedule 111 5 i i .o 145

[

Courts Ovdinance 1889

Section 51 i i S PR
Sections 89 & 80 o v . s P 1]
Criminal Pracedure Code e s b FERC T A
Sections 146, 314. 315 & 380 1 ; s .. 106
Section 289 ste g = R e

Estate Duty Ovdinance No. 8 of 1919
Section 32 o 5 i vo 125

Evidence Ovdinance

Section 3 55
- Seection 17 e & o T D
Sections 74, 76 (6) &82 .. alis o L. 44
Interpretation Ovdinance, Section 3 (3) (¢) o i .. B9
Section 5 (3) i s o oo 114
Local Government Ordinance No. 11 of 1920
Sections 23 & 47 is e o .. 102
Maintenance Ordinance - i Ay el | N
Matrimonial Rights and Inheritance Ordinance
Sections 30 & 36 A s He « T3

Money Lending Ordinance 1918
Section 10 = o i Lo 42



Morigage Ordinance No. 21 of 1927
Section 10 ohe

Motor Car Ordinance, Section 30 (1)
Sections 31 & 62 (3)
Sections 31, 62 (3) & 84

Municipal Councils Ordinance
Sections 2 (2) (a) & 14
Sections 2 (2) & 14 (3) (¢) ..
Section 14 i
Sections 190, 197 & 236

Oaths Ordinance, Section 8
Penal Code, Section 183
Sections 814 & 332

Section 427

Privy Council Appeal Ovdinance

Public Servants (Liabilities) Ordinance No. 2 of 1899

Section 4
Section 4

Quo Warranto

Stamp Ordinance

Section 36

Trusts Ordinance No. 9 of 1917
Sections 101, 102 & 112
Section 112

Partition

Partition action—Costs—Clitrsus curiae as to.

99

Ao L b
o 109
. 114
53

. 150

. 121
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. 160

35

- 155

23

85

102 & 111
7

92
. 166

Held : That costs in partition actions should, apart from incidental contentions,

De Siva AND OTHERS vs. DE SiLvA ANp OTHERS

Partnership
Parinership—Purchase of property by partners—Death and rvelivement of some

Held : (i) That the land in question
created by P27,

ordinarily be borne by the co-ewners pro rata.

. 124

partners—Settlement of claims due—New parinership “by remaining partners and
another—Property purchased treated as assels of partnership— Death of two pariners of
second parinership—Third partnership formed trealing such property as parinership
properly—Rights of heirs of original pariner who was also & partner of second and third
partnerships—1Is such property held in trust for the partnership—Can such heirs
matntain an action for partition of such property—Is a conveyance necessary for
acquisition of beneficial interests—Ordinances No. 22 of 1866 and 7 of 1840.

fori.ied part of the assets of the partnership
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(ii) That the seven persons who formed %he first partnership held the property
in trust for such partnership, '

(iii) That a further deed was not necessary to pass such beneficial interests to
the second or to the third partnership. ! -

(iv) That the beneficial interests of partners in partnership property may be
said to be joint.

(v) That, in the circumstances, plaintiffs were not entitled to maintain an action
{for partition.

4

Jarnay BEEBEE AMMAL AnD Two Ormers ve. T BRAHIM AND OTHERS <« Bl

Penal Code
Penal Code, section 183—Obstruction to a public servant in the execution of his duty—
Duty performed in evecution of an illegal order—Is it an offence to abstruct the execution
of such order. :

Held : (i) That the Commissioner of Requests had no power, in the
circumstances, to order the plaintiffs to be placed in possession of the 4th defendant’s
land.

{ii) Thas- obstruction to an act which, in the circumstances of the case snd
in law, is without justification, is not an illegal obstruction punishable under section
185 of the Penal Code,

KATHIRGAMER (UDAIYAR) VS. WALLIAMMAI ALIAS AMMAR s .. 121

Penal Code, section 427—House trespass— Action by appellant for rent and ejectment
against tenant—Plea by tenant that accused was owner— Accused's evidence and deeds
rejected—Fudgment for appellant—Writ for delivery of possession—Premises vacated by
tenant but in occupation of accused—Has accused commitied house trespass.

Held : That the accused had not committed the offence of house trespass inas-
much as the house cannot be said to be in the occupation of the appellant at the
time the aceused entered it.

KirBaNna vs, KUMARASINGHE & i «» 1€)
Prejudice

Possibitity of Magistrate’s mind being prejudiced by inadmissible confession.

See Em‘de-r-ace Ordinance o ' v i «u B5
Prescription

Prescription—Possession for over len years by lessee of strip of land adjoining land
leased in the belief that it formed part of such land—Agreement o purchase the leased
premises by lessee—Purchase of leased premises ten years after agreement—Continued
possession of strip of land adjoining thereafter— Action claiming title to the sirip
of land eight years afler purchase and ten years after agreement—When should pres-
eription be regarded as commencing,

Held : That, in the circumstances, the defendant was not entitled to count
any period prior to the conveyanece, inasmuch as the possession of A was gua lessee anc

not ut dominus.

DE SiLva vs. SUMATHIPALA .. e JeATERS S yuE
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Privy Council :

Privy Council Appeal Ordinance—Service of notice of appeal on Incorporated Bank
—Hmw effected.

Held : (i) That the notice sent by post was not served on the Bank, as it had
not been sent to its registered office.

{iiy That the notice served by the Fiscal was not validly served, as the appellant
had failed to obtain an order, under rule 5A of the Privy Council Appeal Rules,
that the notfce be served on the attorney ot the Bank.

DE FoxsexA vs. CHARTERED BANK OF INDIA, AUSTRALIA AND CHINA .. 35
Appeal—Privy Council—Notice of intention to make an application for conditional
leave to appeal—Should application be filed only after notice has reached the respondent,

Held : That the notice was in order,
BALASUBRAMANIAM Prrnral vs, Varuiapea CHETTIAR X Sl

Proctor and Client

Petition of appeal not signed by proctor who was proctor an record—Is this fatal to the
apeal. :

See Appeal s o o A AR H

Promissory Note
Promissory Note—Payee denoted by his vilasam—Addmission of extrinsic evidence to
prove the ouner of the vilasam— Requisites of a note—Iindorsement.

Held : (i) That, where a person is referred to and described by his initials,

extrinsio evidence can be led to shew who the individual deseribed was intended to be.
(ii) That the note contains all the necessary essentials of a promissory note.
(iii) That the endorsement is valid as a restrictive endorsement.

ADIKAPPA CHETTIAR v, LETCHUMANAN CHETTIAR A i 6

Promissory note given for money due as survey fees—Absence of marginal particulars
—Note endorsed to third party as security for loan—Action by endorsee—Applicability
of section 10 of the Money Lending Ordinance, 1918.

Held : That section 10 of the Money Lending Ordinance did not apply to the
transaction inasmuch as the note was not given originally as security for a loan,

PAaLANIAPPA CHETTIAR VS. WEERASINGHE AND ANOTHER e P
L]
Promissory Note—Bills of Exchange Ordinance, section 84 (1).

Held : That the writing cannot be regarded as a promissory note, and that the
plaintiff was not entitled to sue on it.

KANDIAH VS, SoromMoN AND Two OTHERS o : e .. 149

Public Servants’® (Liabilities) Ordinance
Public Servants’ (Liabilities) Ordinance No. 2 of 1899, section 4—Joint promissory
note by hushand and wife—Husband a public servant—Is an action on the note maintain-
able against the wife.

Held : That the proceedings were not void as against the wife (2nd defendant)
inasmuch as she was not a public servant.

ALLANOOR Bar vs. Mary MarGareT EDWIN - ., . Ty i a9



(.xiv )

g -
Public Servants’ (Liabilities) Ovdinance—Unvegistered sub-overseer of the Public
Works Deparimeni—Is he enlitled o the benefit of the Ordinance—Does a break in the
continuity of service prevent the benefil of the Ovdinance being claimed while in° service.

Held : (Keuneman, J. dissentiente) (i) That an unregistered sub-overseer of the
Public Works Department, employed on the terms on which the defendant served, was
entitled to elaim the benefits of the Public Servarts’ (Liabilities) Ordinance,

(ii) That the defendant was, in spite of the break in the continuity of his service,
entitled to claim the benefit of the Ordinance in an action brought while in service in
respect of a debt contracted when he was serving in the Public Works Department.

MUTTUCARUPPEN CHETTIAR AND ANOTHER vS. VELUPILLAL IS ve 8BS
-

Public Servants’ (Liabililies) Ordinance—Jeoint and several promissory note crecuted
by public servant and his mis!-res;s—dm'{m against both—Plea that action does not lie
against Lee public servant—Can the action proceed against the public servant's mistress
alone.

Held : That the plaintiff was entitled to proceed with his action against the
other defendant who is not entitled to the benefit of the Public Servants’ (Liabilit.es)

Ordinance. 3
ALAGAPPA CHETTIAR vs. JAYALATH AND ANOTHER i oo, 155
; T
Ouo Warranto

Writ of Quo Warranto—Application in vespect of appointment of Revenue and
Works Inspector of Urban' Distriet Council—Local Government Ordinance No. 11
of 1920—Sections 23 and 47—Does the writ lie to question the validity of such appoint-
ment.

Held : - (i) That the validity of the appointment of Revenue and Works
Inspector of an Urban District Council cannot be questioned by an application for the
Writ of Quo Warranto.

(ii) That any appointment made under section 47 of the Local Governmeént
Ordinance is not an appointment of & permanent nature.

DEEN vs. RATAKULENDRAM AND OTHERS 3 e .. 102

Wit of Quo Warranto—Does the writ lie in respect of the office of Secretary of Urban
District Council—Ave members of the Council necessary parties.

Held : (i) That the Writ of Quo Warranto does not le in respect of the office
of Secretary of an Urban District Council,

(ii) - That the members of the Urban District Council are not necessary partics to
an application for a Writ of Quo Warranto questioning the validity of an appointment
made by the Council.

SUMANASURIYA V. FERNANDO AND OTHERS .. Lo oo 111

Revision .
Revision—Application to Distvict Court Jor. consent to marry minor—Notice to
mitnor's mother—Mother consenis—Later, application by mother to vacate order—-Refusal
— Does the remedy by way of reviston lie.

Held : That, in the circumstances, the remedy by way of revision does not lie.

JAVASINGITE V8. ALWIS 4y, o .y 108
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Security
When there are several respondents to an appeal can security for one respondent be
accepted as security for all.

-

See Appeal ik o Ve .. 162

Servitude
Servitude —Roadway by boundary of tend—Grant af land without grant of roadway—
Aecess to allotment granted available from a public road—Is the grantee entitled to use
the roadway— Morigage Ordinance No. 21 of 1927, seelion 10.

Held : (i) That the defendant was not entitled to the roadway in guestion.

{(ii) That a right of way granted to the owner of a tenement personally does not
necessarily go with the tenement.

{iii) That the effect of section 10 (2) of the Mortgage Ordinance is to give the
transferee a title to the property mortgaged superior to that of every parcy to Lhe
aetion, and nol inclusive of it.

Eyminy WIESEEERA Va8, VAITHIANATIIAN i i ol

Set-off
Set-off—Principal debior and sureties sued by liguidators of a cheetu company for
money die on agreement—Claim to sel off mmm,f due to one of the sureties—Is surety
entitled in law to claim such henefit,

Held : That the Commissioner was wrong in allowing the set-off, inasmuch
as it would amount to giving a creditorin a winding up preferential treatment.

(CANAGARATNE AND ANoTHER v, CHELLIAT AND Two Oraers .. e 4

Stamp Ordinance
Stamp Ordinance—Stamping of pleadings and documents in civil proceedings—V alue
of action—— Agreement, in the course of proceedings, Hmiling the vatue of claim—No formul
amendment of pleadings—How should the documents and pleadings be stamped.

Held : (i) That the value of the action, for purposes of stamping, was rightly
regarded Rs. 7,000, -, after the agreement.

(i) That the agreement, though not followed by a formal amendment of plead-
ings, can be taken into aceount for determining the value of the action for purposes of
stamping.

Lirree’s Orientan Baiy & PaarMAcEUTICALS Lirp. vs. UsseN Satso b i

Stamp Ordinance—Proceedings under section 112 of the Trusts Ordinunce—How
should the pleadings and documents be stamped.

Held : The proceedings “inder scction 112 of the Trusts Ordinance do not fall
under the special item provided under head * Miscellaneous ™ in Schedule B Part IT
ol the Stamp Ordinance and should be stamped with ad valorem duty.

TaamBran vy, KASIPILLAI it oy Pl . el A

Stamp Ovdinance, section 36—Written acknowledgment of debt and inlerest thereon
— Document not stam ped— When may such a docwment be admitied in evidence.
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Held : That the document should have been admitted in evidence subject to
the proof of its exceution and the payment of a penalty, if any, under section 36 of the
Stamp Ordinance.

Don Cornenis AprumaMY vs, KIRIBANDA AND THREE OTHERS et BB

Supreme Court
Has Supreme Cour! power to vacate its order granting leave to appeal.

See Court of Requests &4 o o sai

Surety Bond

45 a surely bond necessavy for proceedings under section 348 of the Civil Procedure
Clode, .

See Covil Procedure Code i o0 o L. 118

Trusts Ordinance
Trusts Ordinance No. 9 of 1917, sections 101, 102 and 112— Hindu Tem ple— Proceed-
ings for vesting order and directions for confrol and management of trust— Fo lure
to comply with requirements of section 102—Effect of such failure.

Held : That the plaintiff was not entitled to obtain the relief he claimed without
complying with the requirements of section 102 of the Trusts Ordinance.

MUTTURUMARU AND ANOTHER v8, VAITHY AND T'wo Orh ERY .. al 9 {

Proceedings under section 112 of the Trusts Ordinance,

See Stamp Ordinance o S s a1 G2

Use and Occupation
See Action 5 S s S P

Village Tribunal

Offence within exclusive jurisdiction of.

See Criminal Procedure Code sl Vi i es B0
Wagering
See Contract i o e e e

Warrant of Arrest ;
Failure to observe formulities regarding wearrant of arvest.

See Civil Procedure 3 o 5 i o 122
Words and Phrases (Meanings) S

st 2o DD EU R proclor * in section 755 of the Civil Procedure Code P

* Terms ™ in section 289 of the Criminal Procedure Code. it i

* etion, proceeding or thing ' in section 5 (8) (¢) in Interpretation Ordinance 99 & 114
* Kept " in the context ** sold or offered for sale or kept £ e B

** Other than the owner or hiver of the lorry or of the doods carried therein or the servants
or agents of the owner or hiver * in section 62 (3) of the Motor Car Ordinance A |

* Dwelling house 7’ qe < s .. 109
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Present: MosvLEY, J.

WIJESINGHE (S.d. Motor Patrol) vs DHANAPALA

S. €. No. 182—P. C. Kalutara No. 33408,
Argued on 11th & 13th July, 1938.
Decided on 20th July, 1938,

Motor Car Ordinance section 31 and 62 (8)—Driver of lorry carrying
passengers and goods contrary io the terms of his licence —FEaxception in favour
of the servants or agents of the owner or hirer of the lorry or of the goods carried
therein—On whom lies the burden of proof of this exception. i

The accused was called upon to answer a charge of carrying passengers and goods
‘in a lorry, contrary to the terms of section 62 (3) of the Motor Car Ordinance. The licence
contained authority for * the carriage of goods and persons up to a total weight of 6552
Ibs., such persons being the servants or agents of the owner or hirer of the lorry or of the
‘goods carried ‘therein.”

In appeal, it was contended that the onus of proving that the passengers were
not *° servants or agents of the-owner or hirer of the lorry-or of the goods earried therein ™
was on .the prosecution.

Held : (i) That the words * other than the owner or hirer of the lorry 'or of
the goods earried therein or the servants or agents of the owner or hirer ** in seetion 62 (3)
of the Motor ‘Car Ordinance amount to a specific exception.

{ii) That the onus of proving ‘the exception was on the aceused and not on the
prosecution.

Colvin R. de Silva for accused-appellant.
Jansze, Crown Counsel, for complainant-respondent.

MoseLey, J.

The appellant was charged that he, being the driver of a certain lorry,
carried goods and four passengers in cohtravention of the conditions or other
provisions lawfully inserted in the licence, in breach of section 81 of Ordin-
=nee No. 20 of 1927 (The Moter Car Ordinance, 1927). The licence autho-
rises the carriage of :goods :and persons up to a total weight of 6,552 lbs,,
such persons being the servants or agents of the owner or hirer of the lorry
or of the goods carried therein,

It will be observed that the terms of the licence bear a strong resem-
blance to the provisions of section 62 (3)of the Motor Car Ordinance. The
learned Magistrate, in fact, held that the charge actually came under that
section, and he convicted the appellant of an offence against that section.
That was one of the grounds of appeal urged before me, namely. that the
learned Magistrate was wrong in recording a conviction under section 62
(8), seeing that the charge was laid under section 81. I expressed the view
that the accused was in no way prejudiced thcreby, and that ground of appeal
was met pressed. As a matter of fact, the alteration was in favour of the
accused, sinee the .conditions of the licence make no exception in favour of
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1948 the owners or hirers of the lorry, but only in favour of their respective
agents or servants. So, but for the alteration, it would have been of no

Moseley, J.
S nhey «avail to the accused to prove that the alleged passengers held the status of
. Wijesinghe hirars :
(¥.I. Motor Patrol) e ; {
vs The appeal was then argued on the ground that the learned Magis-

s -
Dhanapala  ¢rote was wrong ini holding that the onas of proof, that the persons carried
in the lorry were owners or hirers of the lorry or of the goods carried therein
or the servants or agents of the owner or hirer, was on the accused. T do not
know what is meant by the expression * hirer of the goods,” but I have set
out the words as they appear in section 62 (8). That is, however, beside
the point. The only point to be decided in this case is upon whom does the
burden of proof lie. The learned Magistrate’s finding is as follows :—

. * Once the prosecution proves that besides goods there were men travelling ?

in the lorry, it is for the accused to prove in what capacity such men travelled
in the lorry.”
I take it that he meant to say:
“ It is for the accused to prove that each of them is a hirer or owner of the
lorry, or servant or agent of one of such persons.”

Counsel for the appellant relied upon the case of Nair v. Saundias
(87 N.L.R. 439), where a Full Bench held that, where it is sought under
section 80 (8) (b) of the Motor Car Ordinance, 1927, to render the owner
of a motor car liable for an offence committed in his absence by his driver,
in which case his liability does not arise if the offence is committed without
his consent, it is for the prosecution to prove that the offence was committed
with his consent. In such a case the gravamen of the charge is that the owner
consented and the reasons underlying the decision can be, and I say so with
respect, readily appreciated.

It was further contended for the appellant that section 62 (3) des-
cribes a class or classes of persons who may be lawfully carried in a lewry,
and that this description is expressed in negative form merely for the sake
of convenience; an ingenious but not convincing argument.

I was also referred to the case of Dias v. Marcian (10 C.L.W. 57 )
where, in the case of a prosecution under section 63 (3) of the Motor Cax
Ordinance, it was held by Keuneman A.J. that the onus of proof that all
passengers carried were adults was on the prosecution. Here again it is an
aflirmative proposition which the prosecution seeks to establish. _

Counsel for the respondent referred me to the following passage in

Archibold’s Criminal Pleading (80th Edn.) p. 856 :— . Feadss

* Negative averments, it seems, must formerly have heen proved, in all
cases, by the prosecutor (see Over v. Harw.od (1900) 1 Q.B. 803, 806; 69 L.J.
(Q.B.) 272, Channell, J; but the present rule upon the subject appears to be
that, in cases where the subject of such averment relates to the defendant person-
ally, or is peculiarly within his knowledge, the negative is not to he proved by the
prosecutor, but, on the contrary, the sffirmative must be proved by the defend-
ant, as a matter oi defenee;,........... 3

He further cited the case of Peskins v. Devadasen (10 C.L.W. 141),
where a person was prosecuted for that he “ not being a mediea’ practitioner”



*e i (8 )
did practise for gain. In that case, de Kretser A.J. held that the Ordinance 1938
provided an exception in favour of a medical practitioner-and that a person M‘,s;ey,_.]_
who claims the benefit of such an exception must prove that he comes with; .. — =
b Wijesinghe
1n it. _ (S.1. Motor Patrol)
In the case of the Mudaliyar, Pitigal Korale North, v. Kiri Banda Mydey
(12 N.L.R. 804) the question of the burden of the proof in a prosecution
under section 21 of the Forest Ordinance (No. 16 of 1907) was considered,
The relevant part of the section is as follows :—

* No person shall clear, set fire to, or break up the soil of. .......any forest
not included in a reserved or village forest.......... 3

It was held by a Bench of Three Judges that : :

: * Once the Crown has proved the fact that a clearing has been effected
in a forest, it rests with the accused to defeat that charge, if he can, by showing
that it is a reserved or village forest.” :

The words “ not included in a reserved or village forest ” were held to be -
an exception within the meaning of section 105 of the Evidence Ordinance.

€9, here T am satisfied that the words * other than the owner or
hirer of the lorty or of the goods carried therein or the servant or agent of the
owner or hirer ” amount to a specific exception contained in the law defining
the offence. The burden of proof was, therefore, upon the appellant.

For this reason the appeal is dismissed.

St
Dhanapala

Appeal dismissed

Present: PoYSER. S.P.J., KruneMaN, J. DE KreTser, A, J.
IN RE RATNAYAKE

IN THE MATTER OF A RULE ISSUED UNDER SECTION 51 OF THE
Courrts ORDINANCE 1889,

Argued and Decided on 11th May, 1938.

Contempt of Court—Letter written to District Judge regarding proceed-
ings before him by a person uiconnected with proceedings— Request that a person
against whom a warrant had been issued should be given a date to appear in 1
Court.:

The respondent to this rule wrote the following lefter to the District Judge of
. Kandy regarding one Rankotgedera Somadu, who had applied to be appointed curatrix
of the property of her minor children; and against whom a warrant had been issued on
failure to appear in Court on summons. '
s Sir, :
1 am given to understand that Rankotgedera Somadu is in delicate health,
‘being pregnant, and is expecting a child at any moment. The Aratehi, I under-
. stand, has sent a certificate to that efiect.
T shall be grateful to you if you can grant a date to enable her to appear in
Court in response to the summ~ns.
I am, .3ir,
Your Obedient servant;
(Sgd.) A. RATNAYAKE.
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