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DIGEST

-
Action _

Action under summary procedure—Cluplter LIIT of the Civil Procedure Code—Leave
allowed to file answer vn giving -securily—Date on which security lo be tendered not
specified—Tender of securvity after 21 days —Is the tender too late.

Held : That as no time was specified in the order of the 9th May, 1938, within
which the security was to be tendered, the appellants were entitled to tender it within
a reasonable time and that a permd ol 21 days was not an unreasonable one under the
cirenmstances.

DoN SALMON APPUHAMY VS. ALLIS APPUHAMY AND Founr OrHERS ve 118

Icurm Jor rent by Administrator against heir.

See i = 5 s oo 4

Aetion in forma pauperis.

See e e v ‘e 4 1

Can an action be dismissed because plaintiff fails to supply the nevessaty exhibits. 42

Administration

Administration—Heir in ecvelusive possession of certain premises—Actinn for rent
by administrator—Can such action be maintained in the absence of a contract of tenancy.

Held ; ‘Thal an administrator can, for the purposes of administration, maintain
an action against an heir for reasonable rent in respect ol premises in the possession
of such heir although such action is nol based on a contract of tenancy.

Karunwararye vs, Toe Pusnic Trustey o S o4

Alimony

Alimony—-Decree for divorce obtained by husband against the wafe —Can the District
Court order permanent alimony in favowr of such wife—Civil Pr ocedure Code—Section
G135,

Held : 'That the District Court has no power, under section fi15 of the Civil
Procedure Code, to order alimony to a wife against whom her husband has obtained
a decree tor divorce. : -

EpERT vs. Enert i 27, T wa B

Appeal “ ;

Leave to appeal notwithstand.ng lapse of time . .. o S

Staying of eveentivn pending appeal ol vy vul DR



e g

- Alteration of charge of wrongful confinen®nt to one of wrongful restraint in appeal .. 24
Faiture to join necessary pm't;.‘.;-to the appeal i i SRR
Failure to obiain leave to appeal 7 A e 1R

Arbitration e

Section 685 of the Civil Provedure Code,
See S o 5 il ..o 49

Buddhist Temporalities
Personal tiability for costs under section 30 of the Buddhist Temporalities Ordinance

No. 8 of 1905, e o o i Sl i
Civil Procedure

Civil Procedure Code seetions 441 and 47— Aztion in forma pauperis— Proctors
certificate that the application has a good cause of action— How far binding——Condi-
tional permission to file fresh action - Can it be brought without complying with condition.

Held : (i) That the proctor’s certificate under section 447 of the Civil Proredure
Code is not absolutely binding on the trial Judee.

(ii) That the Judge entertaining an application to sue in forma pauperis is
entitled to look info the swrrounding circumstances and the relative merits of an
action before granting the application, even though it is supported by the certificate
of a proctor under section 447.

(iii) That the®appellants were 1ot entitled to sue, on the footing of the leave to
bring a fresh action granted by the Judge, without lirst paying the costs to the
defendant as laid down in the order granting leave to sue.

(iv) That the appellants were not entitled to sue in forma paiperis as they did not
fall within section 441 of the Civil Procedure Code, .

FERNANDO VS, FERNANDO ANDANOTHER o o, !

Sale in execution—Setting aside of - Irregulurity in }mblﬂ.‘shiﬂg sale— When :ma:_r; 7
court presume that inadeguacy of price is due to such irvegularity—Civil Procedure
Code section 276,

Held : That there was an irregularity in the publishing of the sale within the
meaning of section 276 of the Civil Procedure Cede,

Kunjrurry ve, MATHURUVALLIACHY o o T

Action under section 247 of the Civil Procedure Code—Plaintiff's interests in the
subject-malter af action transferved before seizuve subject to an agreement fo @ reconveyanice
~Can plainliff maintain the action.

Held : (i) That the plaintiff (D} eannot maintain this action, inasmuch as
he had divested himself of his interests under 1°1 before the date of seizure.

(ii) That, in view of the admission by the plaintiff, it hecame unnecessary for
the learned District Judge to consider whether deed P1 was executed in fraud of
creditors.

SILVA vs, CAROLIS APPUHAMY AND ANOTHER .. f FIEIE b



(i)
Civil Procedure Code. section 756 - Leave' to appeal notwithstanding lapse of time.

Held : That there was substantial non-campliance with the terms of section
756 of the Civil Procedure Code by the applicant. and that he was not entitled to relief
under the section in the absence of sufficient reason for such non-compliance,

e

SIVADORIS APPU A5, ABEYNAVAKE 5 e 5
A

Civil Procedure Code section T61—Stay of execution pending appeal—In what
cirewmstances may stey of evecitiion be mude.

Held : That stay of execution pending appeal is ordinarily granted only when the
proceedings would cause irreparable injury to the appellant, and when the damages
sutfered by the appellant by the execution pending appeal would be substantial.

SokkALaL Ram Sart vs. KuMARAVEL NADAr aAxn Four Orners A

Arbilration—Award filed in presence of proctors — Parties to the case not noticed—
It is sufficient compliance with the requivements of section 685 of the Civil Procedure Code.

Held : (i) That the deeree was bad inasmuch as due notice of the liling of
the award had not been given to the parties as required by section 685 of the Civil
Procedurs Code.

(ii} That it is essential that there should be a due observance of all the formalities
before a Court proceeds to give judgment according to an award.

Piecne ann ANOTHER vs, MomAaMADU S S

Civil Procedure Code section 226—Effect of failure on the pari of Fiscal io vequire the
deblor o pay the ainount of the wril in accordance with section 226, *®

Held : That the fact that no demand was made by the Fiseal under section 226
of the Civil Procedure Code does not deprive the Court of jurisdiction and render the
seizure and sale thereafter a nullity, and that it is not open to any person to seck to
attack the seizure and sale on that ground in a separate aclion. .

WITEWARDENE VS, PODISINGHO BT AL o R 5
Civil Procedure - Section T01—Date on which seeurity to be tendered not spectfied.
See i G o S i

Civil Procedure Code— Section G15—Power of Courl lo order permanent alimony
in favowr of guilly spouse,

See ot s s 5

Civil Procednre Code-—Section 207—Disposal of an appeal by the appeal cowrt on
issues other than those on which the original conurt made its deciston —Can the decision
of the original court be regarded as res judicata

See v o i A% %

Civdl Procedure Code- Scope of section 298 i 5

Civil Procedure Code—-Section 25(b)

See o o Gt e
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( iv.)

Civil Procedure Code—Section 243— Woes this section place an imperative duly
on the claimant to adduce evidence in support of his claim whether the judsment-
creditor is present or not. *

See 145
Construction :

Construction of deed—Deed of gift —Morigage of subject-matter of gift by donees—
Donees parties to the morigage—Inierests by donees mortgaged— Does ignorance of their
rights on the part of the donees affect their act in so far as it is valid.

Held : That P2 ereated a valid mortgage of the share of land dealt with in P1.

AcosTINA S1LvA AND THrEE OTHERS V5. JouN CHRISTS SILVA 31

. Corroboration

Correboration—Charge of incest—Is corroboration of the testimony of a partner
in incest necessary for conviction.

Held : (i) That a partner in incest is an accomplice and it is dangerous to act
upon the uncorroborated evidence of such person. :

(ii) That corroboration must be evidence from an independent source, and not
a self-serving source.

DoLe (IxspEcTOR oF Porici) va. Romants ApPU . 111

Costs :

Costs— . lction for decluration of fitle to temple premises against two defendanls
personally— Averment in answer that they were ineumbent and trustee— Failure to aiter
caption in the plaint to show representalive capacity— Representative capacily esta-
blished by evidence led-—Ovder for cosls against defendants—Objection by trustee thal he is
not personally liable—Ordinance No. 8 of 1905—Section 30.

Held : (i) That, for the payment of costs in the ecircumstances, the “nd
‘defendant was personally liable.

(ii) That the mere fact that the evidence disclosed that the 2nd defendant was
a trustee and that he asserted claims to the premises as such was not sufficient to con-
vert the action into one against the 2nd defendant as trustee,

SADDANANDA THERUNNANSE V8. SUMANATISSA THERUNNANSE i

Courts Ordinance !

Courts Ordinance section 19—Proctor convicted of breach of trust of properfy—
Trust not qua proctor— Application to strike proctor’s name off rolf,

Held : (i) That there is no absolute rule that a proctor convieted of felony
should be struck off the rolls. X

(ii) That, in the circumstances of this case, suspension of the respondent from
practice for twelve months was sufficient.

THE SOLICITOR-GENERAT VS, CHELVATHAMBY - 80

Courts Ordinance—Section T7—Jurisdiction of Court of Requests . . 167



§ (=xt 3

Court

Court—Power of—Can a Cowrl dismiss an action because plaintiff fails o supply the
necessary exhibits, :

Held : That if a party fails to produce evidence which he is required to produce,
the Court has no power to dismiss the action, but must adllldl(at: on the material
that is before it.

RAJASINGHAM AND ANOTHER VS. SUPPIAIIPILLAT i LR -

Court of Requests
See.—Jurisdiction i o = .. 167

Court of Requests Amendment Ovdinance No. 12 of 1895—~Section 13—1Is an action
Jor an order to erect masonary blocks in lieu of the stones buried so as to constitute bound-
ary-marks and repair dam at joint evpense, an action concerning an interest in land .. 112

Criminal Procedure
Criminal Procedure—Case compounded on terms——Disagreement regarding ferms
of settlement—Terms of settlement vacated—Case vefived for hearing—Ovder for efect-
ment—Has the Magistrate power to refix hearing—Section 290 of the Criminal Procedure
Code,

Held : (i) That once a case is compounded, the accused is deemed to be
acquitted and it should be so recorded.

(ii) That the Magistrate has no power to refix a case for hearing after it has
been compounded under section 290 of the Criminal Procedure Code.

Hamy AND ANOTHER vs. HAMY AND ANOTHER = P

Criminal Procedwre Code sections 147 (1) (a) and 425—Prosecution not sanctioned
by Attorney-General—Cuan case proceed after objection has been taken that it has not been
sanctioned as required by seclion 147 (1) (a)—Objection taken al close of case for
prosecution.

Held : That, in the circumstances ol the case, the conviction was not bad as
the want of sanction did not oceasion a failure of justice.

ATAPATTU (SUPERINTENDENT OF Excise) vs. Puncur Baxpa alins NitaMe .. 73
Criminal Procedure Code sections 237 (2) and 296 (2)—Witness called by one of

several accused tried fogether— Fuidence touching other accused given by the witnesses—
Hoas the prosecuting counsel a vight of veply against all the accused.

Held : That the Solicitor-General had no right of reply to counsel for the second
acensed. ; :

Kine vs. Romants Perkra aAxp THrEE OTHERS i v B3

Deed of Gift

Does ignorance of their rights on the part of the donees affect their act in morigaging
their interests under the deed o oy i I 3 §

Divorce
Divoree—The Ceylon Divorce Jurisdiction Order n-Council of 1936 — First seclion
of the Indiagn and Colonial Divorce Jurisdiction Act 1926—Jurisdiction of the
Supreme Conri to decree dissolution of marriage between parties who are British subjects



A
. -
dumiciled in England ov Seotlund—Husband an Englishman domiciled in England—

Wife a permanent vesident of Ceylon — Can the Supreme Cowrl enlerlain a petition
by the wife— Does the wife acquire the domicile of her husband.

Held : That the wife acquived the domicile of her husband and therefore the
Supreme Court had jurisdiction to entertain the petition.

HeLEN Morr1s v, Winniam MoRrris y ) T

Evidence
Evidence—Credit sale of arrack — Only cvidence against accused an entry in a book
kept for recording the transdetions relating to arvrack in the tavern — Eupert evidence
to prove that entry in accused’s handwriting not called.

Held : That the conviction was not justified in the absence of some independent
corroborative evidence, especially as-the witnesses were not qualified to express the
opinion they gave as to the writer of the entry in question.

TEXNEKOON VS. PONNIAH s S 1y

Evidence Ordinance section 63—Can an English translation be vegarded as secondary
evidence of an original in some other language—Res judicata—Civil Procedure Code
section 207.

Held : (i) That an English translation eannot under section 63 of the Evidence
Ordinance be regarded as secondary evidence of an original decument in some other
language.

(i) That the mere admission by the parties to a partition action of the existence
of a document which is not produced cannot be regarded as amounting to proof of
the document.

(iii) 'That where an appeal has been taken from a decision of a eourt and the
appeal court disposes of the appeal on issues other than those on which the original
court made its decision, the decision of the original court cannot be regarded as res
Judicata.

D Lavera AND OTHERS Ve, AMARASHKERA AND OTHERS b s

Euvidence Ovdinance—Section 114 tllustration (e¢) Scope of presumption under this

section o o A e : o
Excise
Credit sale of arrack. See S i e 3
Fideicommissum

Fideicommissum—Do the words ** the helrs descending from her, and authorised
persons such as execulors, administrators and assigns ™ designale or indicate clearly the
parties to be benefited.

Held : That the deed created no valid fidefcommissum inasmuch as the words
** the heirs descending from her, and authorised persons such as, executors, administrators
and assigns ™ do not designate or indicate with sufficient “learness the parties to be bene-
fited.

AMARATUNCGA ¥8. GEORGE DE ALWIS AND GAsPer GoMis. | = i
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( vii )
Firearms i :
Firearms Ordinance— Dog shooter employed by Urban District Council—Use of gun
without licence in his own nome—Can he loefully use a.gun which the Chatrman of the

= Urban District Council is authorised to use.

Held : That a dog shooter employved by an Urban District Council cannot law-
fully use, for the purpose of shooting dogs, a gun for which he has no licence but which
the Chairman of the Urban District Couneil is licensed to use.

Mepawara (Inseecror oF Poricr) vs, Erysr .. s <s B2

Fiscal
Effect of failure on the part of Fiscal to demand payment of the amownd of the writ
Jfrom the debtor.

See 5 | i A 5 DL T

Forest Ordinance
Forest Ordinance—Sections 39 and 42— Application for refund of secnrity déposited
~dn respect of timber rveleased from seizure —Has a Police Magistrate jurisdiction o
entertain such application.

Held : That a Police Magistrate has no jurisdiction to entertain an application
for the refund of security deposited in respect of timber released from seizure under
section 42 of the I'orest Ordinance, unless a report is forwarded to him by the Govern-
ment Agent or the Assistant Government' Agent as required by section 49 of the same
Ordinance.

De Sinva vs. Tur GOvERNMENT AGENT (UvA) AND ANOTHER . ve i

Income Tax .
Income Tar—Solicitor in the employment of a firm of Solicitors becoming a partner
of the firm —Does the Solicitor commence to exercise a profession—Section LI of Ihr
Income Tan Ordinance.

Held : (i) That the assessce did not commence to exercise a profession on
the day he beeame a partner. ;

(ii) That the assessee commenced to exercise his profession on the day he became
a paid assistant of the firm, and that there was no cessation of employment on his
becoming a partner,

CoMMISSIONER OF INcomT Tax vs. Rowax Kih wit B

Income Tan—Interest payable by a resident in Ceylon to a bank in England in vespect
of a debt contracted in England—Is *he bank liable to be assessed in respect of this income
on the ground that it is income arising in or devived from Ceylon—Section 5 of the Incone
Tax Ordinance.

S W

Held : That the interest payable by Mr. A. while resident in Ceylon, was not
income arising in or derived from Ceylon. =

Narronan Bang vs, CommissioNer oF INncome Tax iy oy 104



( viii )
L]
Insolvency :

Insolvency—Is a woman cxempl from arvrest under the provisions of the Insolvency
Ordinance—Section 298 of the Civil Procedure Code.

Held : (i) That a woman is not exempt from arrest under the provisions of the
Insolveney Ordinance.

(ii) That the exemption created by section 298 of the Civil Procedure Code
applies only to eases arising under that Code. .

VELUPILLAI VS, PARAMASIVAMPILLAL i v e
Interpretation

Initerpretation—Prevention of Crimes Ovdinance No. 2 of 1926— Rules made wnder
section 4 (1)—Meaning of the word “move’ in Rule No. 88. :

Held : That the word ‘move’ in rule No. 38 of the rules made on January
&th, 1920 under section 4 (i) of the Prevention of Crimes Ordinance of 1926, means
change of one’s position whether for a permanent or an indefinite period and does not
mean change of one’s residence.

BIVASAMPU va. Usronis Aeru o S o
Issues
Should a judge allow fresh issues on faels elicited in eross-examination after close
of euse W i e i
Jurisdiction

Jurisdiction—Court of Requests—Action for declavation that watercourse ** right-
fully appuwrtenant™ to land—.11{s0 cluim for accrued damages and continuing dumages—
Are accrued damages incidental or subsidiary to the main action—Courts Ordinance—
Section T7.

Held : That the claim of Rs. 300/— as damages that had already acerued was

incidental to the main cause of action and therefore did not affect the jurisdiction
of the Court of Reqguests.

ASEERVATHIAN AND ANOTHER VS, SEVEITY AND Four OTHERS ..

Legacy :
Legacy— Liability of execitors to. pay interest on legacy money.—When does interest
become payable on a legucy.

Held : That the plaintiff was not entitled to interest on the legacy of Rs, 5,000/
(ii) 'That the defendants were not entitled to deduct the sum they claimed from
the legacy of Rs. 5,000/ .

FoxsEka va, FONSEKA ET AL ..

Local Government
Notice of action—Action against Urban District Cowncil—Sections 228 and 230
af the Local Government Ordinance—Action filed by th~ partics mentioned in the notice
and another—Is the action bad — “lan the action be continued by the parties mentioned
in the notice— Civil Procedure Code section 461 Js a notice of nction addressed to the
Chairman of the Council bad,

119

114

43

167

121

)
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Held : (i) That a communication a®dressed to the Chairman of the Utban
District Council and received and considered by the Council was a valid notice under
section 230 of the Loeal Government Ordinance even though it had not been addressed
to the officer authorised by section 228 of the Ordinance to receive notices.

(i) That the letter of 30th August, 1937 was a suflicient compliance with the
provisions of section 230 ol the Ordinance.

{(iii) - That in an action brought by sevcral plaintiffs against an Urban Distriet
Council some of whom had given notice and some of whom had not, there is no ohjec-
tion to those who have given notice continuing the action in respect of their
claim alone.

Durra Umva axp Oraers vs, UL 1D, C. MaTane i i

Magistrate .

Power of Magistrate to refic a case for hearing after it has been compounded

Has a Magistrate jurisdiction lo entertain an application for refund of security

deposited in respect of timber veleased from seizure ., e 1
Maintena.ace
Maintenance— A pplication. by wife living in separation in respect of her minor

children—Children given to wmother by agreement at separation— Liakility of husband
to pay matnlenanee to the children while wife lives apart.

Held : That a husband who agrees fo his wife living aparct from him with their
children is liable to pay maintenance for the children while she lives apart from him.

RosLiny Noxa vs, ABEYWEERA |, i =T

Maintenance — Wife's agreement with husband under a notarial deed to live in separa-
tion—Waiver of vights to claim fulitre maintenance in consideration of a lump sum of
money—Wife withowt means of sup port—Offer to veturn to husband—Refusal —TIs wife
entitled lo an order for maintenance—OQrdinance No. 9 of 1889—Section 5.

Held : (i) That the deed of separation was no bar to maintenance proceedings
under the cireumstances. :

(ii) That. when the applicant offered to return to the respondent, mutuality
ceased to exist, and consequently section 5 of the Maintenance Ordinance was no bar
to her claim.

FERNANDO VS, FERNANDO % i 5 =
‘Municipal Council
Municipal Councils Ordinance—Objection to assessment— Action under section 124—

Onus of proof that assessment is excessive on whom—Huvw onus meay be discharded,

Held : (i) That, in the circumstances, the appellant was entitled to succeed
in his objection.

{ii) That the appellant had discharged the onus that lay on him of proving that |

the assessment was excessive, =

WeERASEKERA vi. Tne ConomBo MUNICIPALITY g 2

11

133
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Colombo  Municipal Council ConstituMon Ordinanee - Section 28—Can o voler
registered {n one ward ohject to @ name in the list of voters of anether ward.

Held : That a voter registered in one ward is not qualified to object to a name
in the list of voters of another ward.

Pororts Di Sinva ve. Isyatn Cassiv

144
Muslim Law . :
Application for leave to appeal under section 13 (1) of Part 2 of the Third Schedule
to the Muslim Marriage and Divorce Registration Ovdinanee — Has respondent right to
be heard al such application..
Held : That the opposite party, to whom notice of an intended application {or
leave to appeal to the Supreme Court has heen given under section 13 (1) of Part 2
of the Third Schedule to the Muslim Marriage and Divorce Registration Ordinance, is
entitled to be heard in opposition to the application.
Mouaven MustapHA vs. TBRATIM ALIM T
Obstruction
Obstruction to public servant in the discharge of his Jfunctions—Instigating a person
nol fo make o statement or to sign any docunent 59
Ordinances
Civit Procedure Code
Section 25 (#) o 40
Section 207 . 157
Section 226 97
Section 243 ; . o o 145
Section 247 o iy L5 13, 26 & 143
Section 276 3
Section 208 119
Sections 441 & 447 1
Section 615 01
Section 685 2%
Section 761 52
Section 756 o 22
Chapter LIII 118
Colombo Municipal Cowncil (Constitution) Ordinance
Section 23 o 144
Section 24 (2) « 1716
Court of Requests Amendment Ordinance 12 of 1895
Section 13 112
Courts Ordinimce
Section 19 S )
Section 77 A G
Criminal Procedure
Seetions 147 (1) (a) & 425 ., 73

Section 287 (2)

83



Section 290 ! L
Section 296 L o
Diverce Jurisdiction Order in Counetl (The Ceylon) of 1936

Evidence Ordinance
Section 63

Firearms Ovdinance

Faorest Ordinance
Sections 39 & 42

Income Tax Ovdinance
Seetion 74

Local Government Ovdinance
Sections 228 & 280

Maintenance Ordinance No, 19 of 1880
‘Section 5

Municipal Councils Ovdinance
Section 124

Muslim Marriage and Divorce Registration Ordinance Third Schedule

Section 13 (1)
Penal Code. Section 183

Police Ordinance No. 16 of 1863
Section 53 (4)

Preseription Ovdinance No. 22 of 1871
Section 3

Prevention of Crimes Ordinance No. 2 of 1926
Rule under Section 4 (1)

Privy Council Appeals Ordinganee
Rule 1 (&)
Rules 5 & 6

Small Tenements Ordinance No. 11 of 1882

Trusts Ovdinance No. 9 of 1917
Section 112

Workmen's Compensation Ordinance No. 19 of 1934
Section 9

Penal Code

37
83
27

157

82

85 & 105

. 183

a6

89
18
44

114
49
40

141

. 165

Wirongful confinement—Charge of—Conviction —Conviction changed in appeal lo one

of wrongful restiavid.



( =i )

Held : (i) That the appellant wa® not guilty of the offence of wrongful
confinement.
(if) That the conviction could be altered to one of wronglul restraint.

Lovrensz (Heap QUARTER INsPECTOR OF PoLick) vs. SiMox ..

Penai Code, section 183—0Obstruction to public servand in the discharge of his functions
—Instigating e person not to make « statement or o sign any document— Does this amount
to obstruction.

Held : That the appellant was rightly convicted.

Per pe Krurser, J—"Each case must be decided on its own facts. Mere words
may, in certain cireumstances, not amount to obstruction, and in other eases words
may be as potent as physical acts and may anount to very real obstruction.™

PeriEr (POLICE SERGEANT) vi. RAzAK h s o

Police Ordinance :
Police Ordinance No. 16 of 1865 section 53 (4)—Is a master ifable for an act com-
midtted in breach of section 53 (4) by his servant.

Held : (i) That the accused had not committed a breach of seetion 53 (4) of
the Police Ordinance.

(ii) That, in the circumstances, the aceused cannot he eonvicted of abetting the
offence of his servant.

Devasacavam (Ponrcr Sercraxt) vs. Monawen Bunary 3 55

Preliminary Objection
Preliminary objection—Court of Requests —Appeal—Action for an order to erect
masonary blocks in liew of the stoncs buried so as o constitute boundary-marks and to
repair dam at joint expense— Alternative elaim for damages—Ts the action one concerning
an interest in land— Section 13 of Cowrt of Requests Amendment Ordinance No. 12 of
1895 —-Leave to appead not oblained.

Held : That as no interest in land is directly involved and no title to land is
challenged. the action was one of pure demand and damage under section 13 of the
Court of Requests Amendment Ordinance No. 12 of 18953, and thereiore, leave to
appeal should have been obtainad,

PoxxNaAMBALAM AND ANOTHER v8, MURUGESU AND ANOTHER .. o
Preliminary objection—dction under section 247 of the Civil Procedure Code by
Judgment-creditor—Judgment for plaintiff— Appeal by elaimant (1st defendant)—

Judgment-debior (2nd defendant) not made a partyy—1Is siuch omission fatal to appeal.

Held : - That the appeal should be rejected inasmuch as the 2nd defendant was not
made a party to the appeal.

IKAPPATARPITCHAL VS, ANTHONY sl e L

Prescription
Prescription Ordinance No, 22 of 1871 Seation 3.

24

39

18

112

26
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Held : (i) That section 8 of the Prcs@riptiun Ordinance cannot be regarded as
introducing the Roman Law requirement known as jusfus titulus or justa causa.

{(ii) That a person can acquire title by prescription by virtue of section 3 of the

. Preseription Ordinance even though his possession he wholly without right.

(iii) That the purpose of the parenthetieal clause in section 3 of the Pre -,(*rlptmn
Ordinance is to explain the characler of the possession which, il held without distur-
bance or interruption for ten years. will result in prescription,

(iv) That a man's possession by his agent or co-owner cannot be regarded as dis-
possession by his agent or co-owner for the purposes of section 3 of the Prescription
Ordinanee. '

Caprsa Usyva AND ANOTHER va. Mants Appu axp OTHERS

Privy Council
Privy Council—Leove to appeal to—_ dction valued al Rs. 500—Can Ieave be granted
—Privy Council A ppeals Ordinance rule 1 (k)

Held : (i) That the applicant was not entitled to leaw. as his claim was less

than Rs. 5.000/- in value ;

(ii) Thal the elaim to the ineumbency of the vihare, is not a question of “*great
general ov public importance™ within the meaning of rule 11 (&) of the rules in schedule
1 to the Privy Council Appeals Ordinance,

Prmagarsa THERA ve. INDasara THERA
See under Prescription.

Privy Council Appeal—Rules 5 and 6 of Privy Council Appeal rules— Application
under Rule 5 for a nofice to be served on the respondents of intended application for
leave to appeal— Applicant's proxy signed by altorney — Is the proay bad.

Held ;: That the proxy granted by applicant’s duly appointed attorney satisfied
the requirements of Rule ¢ of the Privy Council Appeal Rules.

MurrvcARUPPEN CHETTIAR v, MOHAMED SALIM AND OTHERS .,

Conditional leave to appeal to Privy Council—Same defendant ap pearing in personal
and representative capacity—Nolice of intention te appeal signed without addition of
representative capacily—-Is the nolice in order,

Held : That the notice contained sufficient indication o! her intention to 'lp[:eul
in all the characters which she had in the action.

Creasy E. B. v8, GOONERATNE NEE FERNANDO AND OTHERS

Proctor
Application o strike proctor’s name off roll

Res Judicata
Where the appeal court disposes of an ap peal on issues other than those on which the ovi-
ginal court made its decision, eqn the decision of the original (‘wnt be regarded as res
judicata

Res judicata—-Claim to property seized in execution of uecree— Absence of judgment-
creditor at tngwiry though noticed —Ovder upholding claim without investigation— Failure
io bring action under section 247 of the Civil Proecedure Code—1s such order res judiuata

49

71

80
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between the parties in an action under section 247 of the Civil Procedure Code consequent
on a second order wpholding claim at a subsequent seizure.

Does section 243 of the Civil Procedure Code place in imperative duty on the claimunt
lo adduce evidence in support of his claim whether the judgment-creditor is present or
not—Is a claim inquivy governed by the sections of the Civil Procedure Code relating
to summary procedure—Scope of presumplion under section 114 illustration (e) of the
Evidence Orvdinance.

Held : (i) That the terms of scetion 243 of the Civil Procedure Code places an
imperative duty on the claimant to adduce evidence whether the judgment-creditor
is present or not at the inquiry.

(ii) That where the requirements of seetion 243 of the Civil Procedure Code have
not been observed. any allowance ol a claim cannot be regarded as an order under
section 244 or as having conelusive elfect within the terms of section 247 of the Civil
Procedure Code.  Nor does such an order operate as res judicaia between the
parties. : : !

(iii} That the words “‘in a summary manner’” in section 241 of the Civil Procedure
Code do not authorise the use of the sections relating to summary procedars in the
investigation of claims to property seized.

DHARMATILARKE vs. BRAMPHY SINGHO AND ANOTHER e e

Revisionary Powers
Revisionary powers of Supreme Court—Refusal by one judse to evereise revisionary

power: s same matter by ancther judize —Circumstances
i aehich an application for a revision refused by one judge, moy be veheard by another,

Held : That it would not be right, except under the most exceptional eircum-
stances, to exercise revisionary powers when another judge has refused to do so.

RawasinGgne va. PUNCHIHAMY o iy ="

Revisionary powers of Supreme Court —Circumstarices in which they will not be
exercised.

Held : That a mistake of the legul advisers as to the proper procedure or a
failure to raise a poiné ol law at the trial are not grounds on which the Snpreme Court

will exercise its powers of revision in a case in which the aggrieved party had a right of

appeal and a full opportunity of presenting that party’s ease in the trial court.

PETER FERNANDO AND Two OTHERS ve. Asa TMaaA AND ANOTHER £

Right to retention of Land

" Right of person planting land to retention— Civeumstances in whieh jus retentionis iy
granted und to whom—Compensation for im provements.

Held : (i) That under our law the right of retention is on ly granted to persons

who have the possessio ¢ivilis and to certain hpL(‘lﬂl classes of persons whoqc position

has been held to be akin to that of a ** possessor.”

(ii) 'That this right of retention has been extended by decisions of our Courts to
certain classes of persons who may not come under the strict definition ol
* possessors ' e.g. persons who are entitled to a planter’s share and to persons
who make the improvements in the bona fide expectation of receiving a formal title,

16

Iy

L
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(iii) That a person entitled to compehsation for improvements is not entitled
to a jus retentionds unless he falls within the class persons to whom the right is granted
under our law.

. WILIESEKERA V8. MERGAMA

Right to rveply by the Crown

Servitude
Servitude— Right of footpath through several lands to well —Destruction of the well—
Use of new well in one of the intervening lands—Same footpath used with slight diversion
—Use of the new well for less than ten years—Is the ;1gfcf of way affected by the
discontinuance uof the old well.

Held : (i) That with the abandonment of the right of drawing water from the
well I, the accessory right of footpath to the said well was destroyed.

{ii) That the original servitude of aguae haustus in respect of the well at I is not
the same as drawing water [rom well H,

(iii) That as ten years had not lapsed from the date of commencement of the use
of well H by plaintiff, there is no servitude of way over I G, which subserves or is
accessory to any existing servitude of drawing water at H.

Dox SimoN PETER AND ANOTHER VS, JAMES FERNANDO AxD Two OTHERS

Setting aside
Sale in evecution— Inadequacy of price.

See

Small Tenements
Small Tenements Ordinance No. 11 of 1882

Application for rule nisi on fenant to

show cause why ke should not deliver up possession—A ffidavit in support by landlord’s.

attorney—Rule made absolule—Power of attorney not filed— Are proceedings regular—
Civil Procedure Code section 25 (b),

Held : (i) That seetion 25 (b) of the Civil Procedure Code, which requires

a power ol attorney authorising proceedings to be filed in Court, his no application to,

proceedings under the Small Tenements Ordinance.
' (ii) That proceedings under the Small Tenements Ordinance can be instituted
by an agent of the landlord.
(iii) That it is not necessary that such agent should hold a duly e\ecizted power
of attorney.

SINAN CHETTIAR Vs, SORIMUTTT

Stamps
Stamp duty in proceedings under the Trusts Ordinance—Proceedings under section 112
of the Trusts Ordinance—Properties affected by the trust valued af Is. 100,000/—. How
should the petition of appeal o the Supreme Court be stamped.

Held : Thal in proceedings under section 112 of the Trusts Ordinance where
the value of the trust properties was Rs. 100,000/ ad valorem stamp duty should have
been paid on the petition of appeal to the Supreme Court as if the value of the action
was Rs. 100,000/-.

SAVARIMUTTU AND OTHERS vs. THE SATva PARIPALANA SABUA

. 136

109

10

141
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Stamping of Appeal .

Stam ping of appeal— Objection laken to 285 voters’ names on the register of Municipal
volers— - Dismissal af objection — Appeal against order of dismissal — One appeal petition
in vespect of all the voters— Appeal petition stamped with a stamp to the value of Rs. 5/ -
~—Section 24 (2) of the Colombo Municipal Council {Constitulion) Ordinarce—What
should be'the proper duty on the petitiin.

Held : (i) That the petition of appeal hiid not been correctly stamped.
(ii) That there should have heen paid a stamp duty of Rs. 5/— in respect of
‘each respondent to whom objection had been taken.

SIRIWARDENE Vi. MEERA Saimo Paxa Nacoor axp Oruens . 116

Summary Procedure
Is a claim inquivy governed by the sections of the Civil Procedure Code relating to sunm-

wry procedutre S RS i1 s .. 1456
» Aetion under Chapter LIII of the Ciwil Procedure Code — Date on which security to be
tendered nol specified S i e .. 118
Supreme Court :
Can the Supreme Court enlertain a petition for diverce by a wife perinanently resident
in Ceylon against her husband an Englishman domiciled in England . . oy
See Revisionary Powers 55 e e 16 & 25
Trial

Trial—Procedure al—Onus of prosf en defendunt—Close of defendant’s case— Fuels
elicited in eross-examination from plaintiff — Should a judge allow fresh issues on fucts
so elicited after close of plaintiff's case.

Held : That the Commissioner should not have allowed the defendant to raise
such an issue of mixed law and faet at the close of the case.

PERIVA CARPEN VS, JAVASUNDERA e i e 48

Trusts
Stamp duty in proceedings under the Trusts Ovdinance.

See Stamps i — i e a0 14

Will
Will—Construction of—Intention of testator lo be given effeet to.

Held : That the Archbishop of Colombo was entitled to the income from the
land referred to in Clara Pinto’s bequest, as her intention was that the inconie should
be handed over to the person exercising authority over and managing the Church of
St. Peter.

VErY Revo. Farner Massox vs. Marmns b +d o B1

Words and Phrases
Meaning of the word ‘move’ in rule No. 38 of rules made under section 4 (1) of
Ordinance No. 2 of 1926 (Crime Prevention Ovdinance).

- '

See 3 s e 5 "s o114
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Meaning of “if they are m,mg separvately by mutual consent’™ in section 5 of the
Muintenance Ordinance

»ilie

2 See v . e i .. 138

* Meaning of the words by a tille adverse lo......or plaintiffs’ in section 3 of
Prescription Ordinance No. 22 of 1871
.- -
See 2 ot i e R
Workmen's Compensation
Workmen's Compensation Ordinance No. 19 of 1984 —Claim b!; dependent —Test

of dependency.

Held : That this evidence was insullicient to establish that the claimant was a
dependent of the deceased.

Rosa MARA vs. JAVAWARDENA 0 o . oo 19

Workmen's Compensation Ordinance—=Section 9—Commudation of half-monthly pay-

ments-— Effect of such commutation.

Held : (i) That a workman in arranging for commutation under section 9
of the Ordinance does not accept a lump sum in exchange tor all elaims.

(ii) Thal a workman by commiutating the ball-monthly payments under section 9
merely redeems his right to receive hall-monthly payments and he does not thereby
surrender or prejudice any rights which may later acerue to him.

FERNANDO VS. THL {‘.()Mxl[H.‘-;l{_)xi-;l: rog Workmen's CoMpPrNsSATION .. 165
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Present: Povser, S.P.J. &3WIEYEWARDENE, J. b

FERNANDO vs FERNANDO AND ANOTHER

Application fordeave to appeal in forma pauperis in D, C. Negombo No. 83—
' : S. C. No. 109,
Argued on 7th November, 1938,
Decided on 14th November, 1938.

Civil Procedure Code seclions 441 and 447 Action in-forma pauperis
— Proctor’s certificate that the application has a good cause of action—How
far binding —Conditional permission to file fresh action—Can it be brought
without complying with condition.

The appellants sued the defendants for the recovery of a land that had been sold
in pursuance of a mortgage decree in favour of the latter, or in the alternative for a sum
of Rs. 1,500/-. The appellants’ action was dismissed for failure to furnish the security
ordered by the Judge on the motion of the defendant. The appellants attempted to get
the order of dismissal set aside without suceess. They then asked for leave to file a fresh
action. This application was granted subject to the condition that the appellants should
pay to the defendant all the taxed costs of the action, before instituting a fresh action.
Without paying the costs, the appellants launched the present action and asked for per-
wmission to sue as paupers. The application was referred to a proctor, who certified that the
appellants had & good cause of action. The District Judge looked into the previous order
and found that the appellants were not entitled to succeed, and refused leave to sue in
forma pauperis. The appellants appealed from this order. Tt was contended in appeal
—(a) That the District Judge was wrong in having gone beyond the proctor's certificate
under section 447 of the Civil Procedure Code. (b) that the only question left to the Judge.
under section 447 was the question of pauperism.

Held : (i) That the proctor’s certificate under section 447 of the Civil Procedure

Code is n,t absolutely binding on the trial Judge.
! .(ii) That the Judge entertaining an application to sue imwforma pauperis is
entitled to look into the surrounding circumstances and the relative merits of an action
before,granting the application, even though it is supported by the certificate of a proctor
under section 447.

(iii) That the ‘appellants were not entitled to sue, on the footing of the leave to
bring a fresh action granted by the Judge, without first paying the costs to the defendant
as laid down in the order granting leave to sue.

(iv) That the appellants were not entitled to sue in forma pauperis as they did
not fall within section 441 of the Civil Procedure Code. 2

Per WitEvEWARDENE, J.—° In Kapil Deo Singh v. Ram, Rikha Singha et al *
the High Court of Allahabad held that s plaintiff secking to sue for redemption in forma
pauperis cannot claim to sue as a pauper so long as he could raise money on his equity
of redemption, and that in doing so he would not in effect be mortgaging his claim. If

Tﬁ?intmmplo underlwing that judgment is applied to the present case it cannot be said
that the appellant is » pauper within the meaning of section 441 of the Civil Procedure Code.

A. Sambandam, with Navaratnartjah, for the petitioner.

* (1910) 83 Allahabad 238



1938

Wijevewardene, J.
Fernando
Us
Fernando and
Another

WHIEYEWARDENE, J.
™

This is an appeal from an order of the District Judge, made under
section 447 of the Civil Procedure Code refusing to allow the appellants to
sue as paupers. It was contended in support of the appeal that the judge
had misdirected himself in going behind the certificate of the proctor who
had certified that the appellants had a good cause of action and holding
that the appellants’ cause of action was bad, as the only matter which
the judge had to consider under section 447 was the question of pauperism.
Though the Counsel who appeared for the appellants argued the appeal as
if it involved a pure question of law, I think it desirable to set out briefly
the facts disclosed in the present proceedings, as well as the proceedings
in the connected action No. 9451 of the District Court of Negombo.

The appellants—Mary Angeline Pieris and her husband —instituted
action No. 9451 in the District Court of Negombo, on 7th May, 1936.

In the plaint they stated that :—

{(e) They mortgaged the land called Murungahawatte with the defendant
by a bond of September 6th 1930, for the sum of Rs. 2,000{- but received
only a sum of Rs. 1.000/-.

{b) The mortgage was executed to place the mortgaged land beyond the reach
of their creditors who had obtained decrees against them.

(¢) The defendant put the bond in suit in action No. 6708 of the District Court
of Negombo in 1932 and sold the mortgaged premises and purchased
the same on 7th February, 1933.

() They had paid Rs. 750/ to the defendant prior to the institution of the
mortgage action.

The appellants asked for judgment against the defendant directing
him to reconvey Murungahawatte on their paying him Rs. 250/~ and the
costs of the conveyance, or in the alternative, for a sum of Rs. 1,500/-.

The defendant filed answer asking for the dismissal of the action.

On the application of the defendant, the District Judge ord red the
appellants under section 417 of the Civil Procedure Code, to give security
in cash Rs. 100/-, or in property worth Rs. 200/~ within a certain stated
time. On the appellant# failing to give security as ordered, the District
Judge entered decrec on November 16th 1936, dismissing the action
with costs, The appellants “thereupon filed a motion in Court dated
December 22nd, 1986, asking the court to set aside the order of ‘dismissal,

This motion reads :—

No. 9451 D. €. Negombo.

We, Kurukulasuriyva Moderage Emalianu Fernando and Kurukulasuriva
Mary Angelina Pieris of Negombo, the plaintiffs in the above case, move that the
Court may be pleased to permit us to deposit the amountiordered as cash security
by the Court which we are prepared to do so and we beg of the Court to vacate
the order made, and to refix the same for trial in due course,

1 Emalianu Fernando
i ——  [(illegible)
Plaintills
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