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Aranappu de Silva ps William and Three Others
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DIGEST

Abatement of Action
Order of Abatement— Application o vacate such order—Order that abatement do stand,

but leave granted to file fresh action—Vakdity of such order—Civil Procedure Code—
Sections 408 and 839.

Held : That when an actior has abated a court has no power to grant leave to
file a fresh action.

KaAMELA AND ANOTHER VS. ANDRIS

Administration !
See Executors and Administrators I3 27 18, 75 and

Appeal
i Preliminary objection—Appeal—1Is a judsment-ereditor who successfully claimed
concurrénce a necessary party to an appeal from an order adjudicating the claims of
competing judgment-creditors,

A and B claimed concurrence in the proceeds of an execution sale lying to the eredit
of case No. 10050 D.C. Negombo of which C was the judgment-creditor. The learned
District Judge found that A and B were entitled to concurrence while € was not
entitled to it. C appealed but failed to make A a party to the appeal.

Held : That A was a necessary party to the appeal and the failure to join him
as a party was fatal to the appeal.

VEERAPPA CHETTIAR vs. NAGAMUTTU

Preliminary objection— A ppeal—Failure fo indicale that a party was made a res-
pondent in his personal capacity as well as in his capacity of guardian-ad-litem.

Held : (i) That the appeal was not properly constituted.
(ii) That in the circumstances it was not open to the Supreme Court to grant
relief, .

BaBy vs. TiKiR1 DURAYA AND ANOTHER

Failure to serve notice of appeal and of security for costs on party named
as rtespondent but against whom action had been withdrawn before service

of summons
See Civil Procedure

See Privy Council Appeals .o 22 - 1 and.

Bond
A bond hypothecating immovable | roperty as secuﬂfy Jor costs of appeal to the Prwy
Council execuled before the Registrar of the Supreme Court is not valid.

See Privy Council Appeals
Building

Building—Re-erection of—Meaning of the term * rve-erection™ in section 5 of the
Housing and Town Imprwemm! Ordinance (Ckapter 199).

141

24

- 144

79
121

e .
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Held : (i) That the question whether a bulldmg has been repaired, altered or
Te-erected is a pure question of fact. ;

(ii) That the expression * re-erect any building ” in section 5 of the Housing
and Town Improvement Ordinanece (Chapter 199) is eqm\ alent to the “ords erect a
new building.” :

Courts INsprcror, MuNicipal ENGINEERS DEPT. v8: MuRUGAPPA CHETTIAR
AND ANOTHER .. P o o' R

Housing and Town Improvement Ordinance (Chapter 199)—Permission of Chairman
U.D.C. obtained fo raise voof on existing walls of a building 25 feet from the ecenire of
road—Ewisting walls unsafe—Demolition and evection of walls without permission of
Chatrman—Conviction— Application for mandalory opder io demolish that portion
of building within 25 feel from the centre line of road on the ground it contravenes section
80 (2) of the Local Government Ordinance (Chapter 195)— Refusal of mandatory order
—Can_a magistrate impose a condition while refusing a mandatory orvder,

Held : (i) That the Magistrate had no authority under the Housing and Town
Improvement Ordinance (Chapter 199) to impose the condition he did.

(ii) That a remedy given under the Housing and Town Improvement Ordinance
on a conviction under that Ordinance or any local by-law eannot be used to remedy
breaches of some other Ordinance.

LEYODANGHERT V8. DE SILVA ik o & .. 98

Burden of Proof 3
See Penal Cude ik s I va .. 106

Cheetus _
Cheetus Ovdinance (Chapter 128) - Cheetu started before the Ordinance came inip
operation—Effect of failure to obtain exemption under section 46 {4).

Held : That section 5 (2) of the Cheetus Ordinance (Chapter 128) is a har to the
recovery of money due under a cheetu started before the Ordinance, but not exenipted
under section 46 (2).

Murvan Loan Agency L, vs, DHARMASENA 0 P B

Civil Procedure
Civil Procedure Code section 81-—Effect of failure to comply with provisions of the
seclion.

See Warrant of Allorney o e : +i s 51

Civil Procedure Code (Chapter 86) seclions 81 and 32 Warrant or power of Attorney
to confess judgment—Form No. 12 of First Schedule— Within whal limits may the
form be altered.

A warrant of Attorney to confess judgment had been executed by the defendants
under section 31 of the Civil Procedure Code in Form 12 of the «irst Schedule. The
Form was altered to include the assigns of the mortgagee before the addition of the
word ¢ assigns » after the words *“ his heirs executors or administrators.”” Objection
was taken to the warrant of attorney on the ground that the alteration was
unauthorized by law and it was therefore invalid,
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Held : That the alteration was illegal and the warrant of attorney to confess
judgment was therefore inwvalid.

Pananiappa CHETTIAR vs. HasSEN LEEBE AND ANOTHER 67
Civil Procedure Code—Section 218 (j)—Are the weiges of a conductor of a tramway car
exempt from seizure.
Held : That the conductor of a tramway car is not a “labourer” within the mean-
ing of section 218 (j) of the Civil Procedure Code and his wages therefore, are not
cxempt from seizure under that section.
WICKRAMATUNGA VS, PERERA 57
Civil Procedure Code sections 287, 325 and 826 Writ for ﬂ'elis:éry of possession of
property sold in execution of morlgage decree - Resistance 1o possession of property.
See Morignge . 133
Civil Procedure Code sections 403 and 839 A pplication to vacale order of abatemeni—
Leave granted v file fresh action while allowing order of abatement lo stand— Validity of
sueh order.
See Abatement of Action 35
Civil Procedure Code (Chapter 86) sections 349 and 408 - Can a decree once entered
be altered.
Held : (i) That section 349 of the Civil Procedure Code (Chapter 86) does
not contemplate the alteration of a decree to give effect to an agreement reached by
the parties after decree is entered.
(ii} That agreements reached after decree has been entered in an action L,a,nnut
be made the subject-matter of a fresh decree in the same action.
HUNIER AND ANOTHER V8. DE SILVA . 123
Civil Procedure Code section 472 — Does the property of an inlestate vest in the adminis-
trator.
See Execulors and Administrators 75

Cioil Procedure Code (Chapler 8367 section 474— Liability of eveculor or administrator
personally to pay costs in action instiluted by him on behalf of the estate of the testator or
inlestate.

Held : (i) That an executor or an administrator who brings an action in right
of his testator or intestate is personally liable, under section 474 of the Civil Procedure
Code (Chapter 86), to pay costs to the delendant in case of judgment being entered for
the defendant unless the court shall otherywise order.

{ii) That wh-re an executor or administrator has become personally liable to
pay eosts in an action brought in right of his testator or intestate, the property of the
estate of the deceased cannot be seized in execution of the decree for costs,

TUsoor Joownoos vs, ArpuL Kupwoos

. 141
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Civil Procedure Code section 480— Remedy of restitutio in tntegrum does not lie where
remedy under seclion 480 of the Civil Procedure Code is available.

See Restitutio in integrum i S L R

. Civil Procedure Code section 753—Ewtent of powers conferred by,

See Revision i 1k S §iu .. 109

Civil Procedure Code (Chapter 86) seetion 756— Failure fo serve notice of appeal and
security for cosls in appeal lo party named as vespondent to an appeal— Action with-
drawn as against party concerned before service of summons—Is the failure to serve
notice on such party fatal to the appeal.

Held : That in the circumstances the appeal was in order.

MuruaLl Loan AcENcy Lrp. vs. Mrs. WEERASINGHE AND ANOTHER i

Civil Trial—When may a Judge call evidence not produced by either party—Courts
Ordinance (Chapter 6) section 36.

Held : That a Civil Court has a discretion at any period in a case to allow further
evidence Lo be called for its own satisfaction.

B

BEwATA THERO vs. HORATALA .. e i e 15

Colombo Municipal Council (Constitution) Ordinance
Appeal under section 24 (2)—Petition insufficiently stamped.

See Stamps - vie \ 5 3 .. 83

Compensation for Improvements
Righis of a person in the position of a tenant effecting improvements—Can an improv-
ing lessee or tenant claim compensation from any party seeking to recover poussession or
may he claim compensation only from the lessor or landlord.

See Jus retentionis i ity i e

Conditional Transfer
A conditional transfer is enforceable although the vendee has not signed the deed.

See Deed of transfer via >t — i D

Co-owners .
Co-ooner of land— Right of co-owner to a house erected by him on common land—
Can another co-owner enter into possession of it without the consent of the co-owner who

built it—If he does what remedy.

Held : (i) That where a co-owner builds a house on common land another
co-owner has no right to enter into possession of the house without the consent, 01’ the
co-owner who built it.

(ii) That a co-owner, wio is kept out of possessin of a house built by him on
common land by another co-owner. is entitled to claim damages for the period during
which he is deprived of his possession of the building. ' :



GIRIHAGAMA VS. APPUOAMY .. i o it

Counsel
Withdrawal of counsel from the frial of a civil action does not make the proceedings had
thereafier exparte proceedings.

See Trial e Y | £y .. 164
Courts Ordinance

Courts Ordinance sections 19 and 37— Eatent of powers conferred.

Sce'Rwisw.:on o o W i <o 109

Courls Ordinance section 36.

See Civil Trial .. I It oy .. 155

Criminal Procedure
Criminal Proceditre Code sections 122 (1) end 355 (3) — Statement made by accused
person to a Police Officer under section 122 (1) of the Criminal Procedure Code—State-
ment cannol be used to impeach credit of the accused when giving evidence.

See Evidence Ordinance i o | A ve o 23

Criminal Procedure—Complaint by two owners of adjacent boutiques regarding
loss of money—Report by Police that certain money found in one of the complainant’s
boutiques is claimed by the other— Production of such money tn Courl—Further report
by Police that  culprits could not be traced.”

Return of money claimed by both complainanis—Inquiry—Order made against the
complainant from whose possession money was brought to court—Has Magistrate juris-
diction to make such order— Absence of any formal complaint—=Sections 148, 150 (3) and
413 of the Criminal Procedure Code.

Held : (i) That the Magistrate had no jurisdiction to proceed to make the order
restoring the money inasmuch as there was no proper complaint before him as required
by section 148 of the Criminal Procedure Code that an offence had been commiitted.

(ii) That under the circumstances, the report submitted by the Police was not
sufficient to confer jurisdiction on the Magistrate to make such order which could
have been done only under section 413 of the Criminal Procedure Code.

(iii) That a criminal eourt should not be employed as a tribunal to investigate
rival claims to property.

MARTIN SI1LvA vS., KANAPATHYPILLAIL e 4 P 1

Criminal Procedure Code—(Chapter 16)—Inspection of the scene of offence by a
District Judge or Muagistrate.

"Held : That the Criminal Procedure Code (Chapter 16) makes no provision
for inspection of .cenes of offences by Distriet Judges and Magistrates,

Per Sorrtsz, A.C.J. “ The Criminal Procedure Code makes no provision for
inspection of scenes of offences by District Judges and Magistrates. Section 238
provides for a view by the Jury of the place where the offence was committed, but,
perhaps, there can be no objection to an inspection by a District Judge or a
Magistrate provided it is held with due care and caution,”
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JAVAWIOKREMA vs. SIRIWARDENE AND OTHERS. . i 83
Crown Lease :

Crown lease—Prohibition against alienation, sub-legse or amortgage of subject-matler
of lease withowt written consent of lessor —Gift of Teasehold to sons of lessee without
‘consent of lessor— Fidei commissum—Subsequent devise of leasehold by lessee by his
last will to one of his sons who was alse appointed execulor—Aceeptance of devisee by
Crown as lessee on testutor’s death—Payment of vent by devisce—Ts the devise to prevail
over the gift.

Held : (i) That a donation of a leasehold, made in contravention ol a condition
of the lease that a donation without the written consent of the lessor shall be
absolutely void, was voidable at the instance ol the lessor.

(ii) That an invalid donation of a leasehold did not operate as a breach of a
condition prohibiting donation without the lessor's consent.

(iii) That the passing of property through the executor to the devisee is no
breach of covenant not to assign.

(iv) That in a casc where the expression lessce is defined to include his heirs,
executors, administrators, and permitted assigns, an ¢xecutor is in terms one of the
lessees, and is just as much entitled to hold the lease as is a permitted assign.

{v) That the leaschold did not in the present case pass to the donees.

JAYAWARDENE V8. JAVAWARDENE AND OTHERS 13

Debtor and Creditor .

Debt due on a promissory note—Waiver of claim after judgment—Can parly waiving
claim change his mind and recover the debi—Is the matter governed by English Law
or Roman- Dutch Law. :

Held : (i) That although the law governing promissory notes is the English
Law, once judgment has been entered on a note, the law applicable to the judement-
debt is the Roman-Dutch Law.

{ii) That a person, who has waived a judgment-debt [or consideration according
to Roman-Duteh Law, cannot afterwards recover the debt.

RamariNnegam vs. Joxes 84

Decree

A decree canriot be aliered to give effect to an agreement veached by the pariies after

the decree. . 123
Deed = _

Deed of transfer subject to a promise io retransfer in faveur of vendor when ealled
upon within four years — Deed nol signed by vendee—Can the vendor enforce the promise
to relransfer.

Held : That an agreement embodied in 4 deed of transfer to retransfer a land
in favour of a vendor within a stipulated period is enforceable although the vendee
has not signed the deed. :

BArDIVA v8: RaNAsINGHE HAMINE 07

Defamation
Defamation—Master and Servant—Dismissal of se vant—Intercession by President
of T'rade Union on behalf of dismissed servant—Reply of empleyers addressed to the
Secretary of the I'rade Union—1Is the communiealion privileged.



( vii )
Held : That the communications of the defendants were privileged,

VAITILINGAM vS. VOLKART BROTHERS

English Law

See Debtor and Creditor

Entail and Settlement Ordinance

Partition of land subject to a fideicommissum.

See Partition

Evidence

Evidence Ordinance section 25—Statement made by aceused person to a Police
Officer under section 122 (1) of the Criminal Procedure Code—Can such a statement
be used to impeach the credit of the accused as a witness when giving evidence on his behalf
—Case stated under section 355 (3) of the Criminal Procedure Code.

Held : That a eonfession made to a Police Officer is inadmissible as proof against
the person making it whether as substantive evidence, or in order to show that he
has contradicted himself.

ThE King vs. KIRITWASTHU AND ANOTHER

Evidence Ordinance section 92—Proof of writing not required by law to be notarially
attested.

See Landiord and Tenant

FEvidence Ordinance section 114 (e)—Presumption that official acts of Commissioner
appoinied under the Partition Ordinance have been regularly performed.

See Partition Ordinance
When may a Judge call evidence not produced by either party in civil proceedings

See Civil Trial

Excise

Excise Ordinance (Chapier 42)—Charge of unlawful possession of toddy—Toddy
SJound in house oceupicd by husband and wife— Circumstances which may warrant a
presumption of guilt against wife.

The 1st and 2nd acensed are husband and wife, living together in the house
where fermented toddy beyond the prescribed limit was found. The Magistrate
found that when the Kxcise party approached the 1st accused started to run away,
that the fermented toddy spoken to by the Inspector was found in the kitchen of
that house, that the 2nd accused (wife) was in the compound when the Excise
party were approaching and that she rushed in and broke a pot in the kitchen and

fermented toddy was spilt on the floor. The Magistrate convicted hoth accused.

Held : That on these facts the wife cannot be said to have been in possession
of the toddy.

DyxuwiLA v, POOLA AND ANOTHER Tt s =

73

89

61

30

71

118
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Executors and Administrators 3
In a case where the expression lessee ts defined to include his heirs, executors, adminis-
trators, and permilled assigns, an execulor is in lerms one of the lessees, and is just as
much entitled to hold the lease as is a permilled assign.

See Crown lease e 4 % s B

Executors and Administraiors—Does the properly of an infestate vest in the adminis-
trator—Civil Procedure Code (Chapter 86) section 472, '

Held : That under our law the property of an intestate vests in the administrator
for purposes of administration.

DE S1vA vs. RAMBUKPOTHA . 75
Liabitity of an executar or administralor personally to pay costs in an action instituted
by him on behalf of the estale of the testalor or intestate.
See Civil Procedure Code a5 ol e .- 141
Fauna and Flora Protection
Prosecution under the Fauna and Flora Protection Ordinance—(Chapter 325) seetion
51 (a) —Plea of ** guilty » by accused to a charge which did not show that an offence had
been committed by them— Who can launch a prosecution under the Ordinance.
Held : (i) That the convictions should be set aside inasmuch as the pleas
of ** guilty ™ were Lendered by the accused to a charge which did not show that’ any
offence had been committed by them.
{ii) That a prosecution under the Fauna and Flora Protection Ordinance can
be instituted only by the warden or with his written sanction.
FrisgiN Axp THREE OTHERS V8, VANCUYLENBERG ( INSPECTOR) .o 114
Fideicommissum
Donation of leasehold rights of lease from Crown sulject lo a fideicommissum.
See Crown lease o o - T )
Partition of land subject to a fideicommissum—W hen will partition of such land be
permitted.
See Partition .. ol o ' X RIS ) |
Frauds and Perjuries
Prevention of Frauds Ordinance section 2.
See Landlord and Tenant o & i +4 80
Housing and Town Improvement ;
Section 5 of the Housing and Town Improvement Ordinance (Chavler 199)—Mean-
ing of ** re-erection e . e A

Breach of provision of Local Government Ordinance—Can remedy given by Housing
and Town Improvement Ordinance be ulilised for remedying the breach of the Local
Government Ordinance Hi A Lt . 98



Husband and Wife
Land possessed by liusband as wife’s agent— Divorce of husband by wife—Possession
of land by husband after divorce—Claim of land by husband in land settlement proceed-
- ings—Issue of Crown gramt to Fim—Is husband entitled to land.

See Settlement of Land 7

Poddy found in house occupied of husband and wife—Presumption of guill against
wife.

See Excise . 118

Income Tax .

Income Tax Ordinance (Chapler 188) —Section 6 (2) (a)—Bonus to employee—
In what circumstances is income taw payable on bonus,

"The assessee-appellant was paid a sum of Rs. 10,000/~ in terms of the following
resolution’ of the Dircctors of the Company by whieh he was employed :

** In viewof Mr. Craib's exceptional services to the Company, and in consideration
of the faet that he has to undergo medical treatment while at home, it was resolved
to grant him a special bonus of. Rs. 10,000/~ The income tax authorities claimed
income tax on this amount. The assessee resisted the claim. The Board of Review
deeided against him and he applied for a case stated to the Supreme Court.

Held : That the payment was in the nature of a gift and did not attract Income
Tax.

Cta1e vs. Tue CoMMISSIONER OF Incomy Tax .. . 102

Income Tax Ordinance (Chapter 188)—Section 9 (1)— Outgoings and cepenses—Tea
Factory—Depreciation of building in which plant and machinery is homed—(‘an an
allowance be allowed for such depreciation.

Hzld : That an allowance for the depreciation of the building in which the
plant and machinery of a tea factory is housed cannot be made under the Income Tax
Ordinance.

THORNHILL vs. THE CommissioNEr oF INcove Tax B

Income Tax Ordinance (Chapter 188) Section 9—Expenses incurred by lawyer
in purchasing law books— Do they fall within the ambit of the expression ** outdoings and
expenses ' in section 9—Can a deduction in respect of purchase of law books be allowed.

Held : That the expenses incurred by a lawyer in purchasing law hooks is not
** outgoings and expenses * within the meaning of section 9 of the Income Tax Ordin-
ance and is not a deduction allowa%le under the Ordinance,

CuervaNavagam vs. Tur CommissioNER oF INcowk Tax 54

Inspection
The Criminal Procedure Code makes no provision for the inspection of the scene of any
offence by a District Judge or Magistrate.

See Criminal Procedure Code

83



Jus retentionis
Jus retentionis—Compensalion— Rights of a person in the position of a temmt -
effecting improvemenis—Can an improving lessee or lenant claim compensation from
any party seeking lo recover possession from him or only fyom thelessor or landlord, .

Held : (i) That a person who is in the position of a tenant and who effects
improvements on the premises is not entitled to jus refentionis.

(ii) That an improving tenant or lessee is entitled to claim compensation only
from the lessor or landlord and not from any party seeking to recover possession
from him.

DE S1nva AN OTHERS vS. PERUSINGHE 3% il o 187

Land Settlement Ordinance
See Settlement of Land

Landlord and Tenant
Action for rent—Joini-lease by two persons — Subsequent variaiion of the rental
by non-netarial writing given by one of the lessors— Does the law reguire such a writing
to be notarially atlested—Section 2 of the Prevention of Frauds Ordinance—Evidence
Ordinance, section 92—Omission in deed lo specify share of rent each lessor entitled to—
How should their claims be determined.

Held : (i) That the writing D1 was not a writing which the law required to be
notarially attested and therefore was not debarred from being proved by section 92 of
the Evidence Ordinance,

(ii) That the document D1 was legally effective as against A (1st plaintiff)
only. i :

{(iii) That as the deed of lease failed to specify the rent to which each was entitled
and in the absence of evidence to the contrary, the two lessors should prima faeie be
regarded, as being entitled to equal shares of the rent.

KUMARAHAMY AND ANOTHER vS. GNANAPANDITHAN ok e 30

Crown lease— Donation of lease in contravention of term not fo assign without written
consent of lessor—Effect of donation— Rights of lessor.

See Crown lease e o 35 P €
Landlord and tenant—Monthly tenancy—Condition of tenancy that tenant should be
** responsible for all Municipal regulations "—Premises sublet by tenani—Premises
very filthy and insaniiary—Closing order by Municipality—Premises unoccupied

Jfor two months—Notice of termination of tenancy—Is tenant liable for rent after closing
order.

Held : That the closing order was due to the tenant’s default and that the
plaintiff was entitled to rent for January—March at the full rate per mensem, and that

as the defendant had given reasonable notice the plaintiff was not entitled to the rent
for April.

JEEVANI V5. ARUNACHALAM CHETTIAR 15 % e B

Small Tenements Ordinance—Orc aga:f-nst tenant—Objection to writ of ejectment
by co-occupiers— Are they entitled to object.



See Small Tenements Ordinance . .
Legal Practitioners

See Re-admission of Proctor

Libel . .
See Defamation . . % s +

Local Government Ordinance
Can remedy provided by the Housing and Town Improvement Ordinance be utilised
Jor remedying g breach of the provisions of the Local Government Ordinance section
80 (2).

Master and Servant
Communication by Master to Trade Union Official of cause of servants dismissal—
Master's liability for defamatory statements in such communication.

See Defamation . .

Mortgage

Morigage action— Decree- Sale of property mortgaged—Writ for delivery of posses-
ston— Resistance by wife of judgmeni-debtor claiming tille on a deed of gift executed
pending morigage actioi—Complaint to court under section 825 of the Civil Procedure
Code but out af time—Second application for writ of delivery of possession on the ground
that party resisting was bound by the decree under section 6 (3) of the Morigage Ordin-
ance (Chapter 74)— Allowed—Refusal o vacale premises—.dpplicability of sections
287, 325 and 326 of the Civil Procedure Code (Chapter 86) and sections 6 (3) and 12 (1)
of the Moyigage Ordinance (Chapler T4)—Is the transferee bound by the morigage decree.

Held : (i) That sections 325 and 326 of the Civil Procedure Code (Chapter 86)
did not apply to the order made by the learned District Judge inasmuch as the decree
entered did not order the delivery of possession or the removal of a party bound by the
decree.

{ii) That the orders to Fiscal directing him to deliver possession of the premises
must be regarded as having been made under section 12 (1) of the Mortgage Ordinance
{Chapter 74) and not under section 287 of the Civil Procedure Code (Chapter 86).

(iii) The appellant was bound by the decree in the mortgage action because she
had failed to register her address.

ZEINADEEN vS. SAMSUDEEN AND ANOTHER 1 e

Motor
Motor Car Ordinance (Chapter 156) sections 2 and 31 (1)—When is a registered
owner of a molor car liable to be convic'ed of a breach of section 31 (1) of the Ordinanee,

Held : That in a prosecution for a breach of section 31 (1) of the Motor Car
Ordinance (Chapter 156) the prosecution must prove not only that the registered
owner possessed the motor car at some time during the material period, but also, that
at some time during that period, ‘t was used on a highway.

Misso (REVENUE INSPECTOR) v§. PERERA i ' = %

58

73

98

73
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145



Motor Car Ordinance (Chapter 156)— Charges under section 37 (3) (Revised Edition
section 63), section 37 (1) (Revised Edition section 39 (1 ) ) and section 10 (1) (Revised
Edition section 11 (1) )—Is a person who drives a motor car while a licensed driver
is seated by his side guilty of the charges. . .

Held : (i) That it was the actual driver who was liable for the offences (i)
and (iii) being offences under section 57 (3) (Revised Edition section (63) (and section
10 (1) (Revised Edition section 11 (i) ) and not the licensed driver,

(ii) That the accused was rightly acquitted of the charge under section 37 (i)
(Revised Edition section 39 (1) ) in view of the pro . iso to that section.

DHANAPALA V5. MoHAMED IBRAHIM i o e A 1Bg

Nuisances :
Nuisances Ordinance—(Chapler 180) section 2 (12)—Nuisance—When 1is an
employer eriminally vesponsible for the acts of his servants. 4

Held : (i) That the master was liable although the servants acted contrary
to his instructions and in his absence, because in law, the master must be held to have
permitted them to do what they did, for the master ought at his peril, to have seen

- his prohibition obeved.

(ii) That the word ** whosoever " in the context of section 2 (12) of the Nuisances

Ordinance (Chapter 180) means, whosoever being the occupicr of premises.

AKBAR (InsrEcTor, MUNICIPALITY ) v5. LEORIS APPUHAMY vk AN ¢
-
Partition .
Partition Final decree—Section 5 of the Partition Ordinance—No proof of offiwing
of notice on land—Report by Commissioner that he acled with notice to the parties—Pre-
sumption under section 114 (e) of the Evidence Ordinance—Validity of final decvee.

Held : (i) That inasmuch as the Commissioner's report stated that he acted
with notice to parties and after publication by beat of tom-tom the requirements of
the proviso to section 5 of the Partition Ordinance had been complied with.

(ii) That a Commissioner under the Partition Ordinance is an Officer of Court
and under section 114 (e} of the Evidence Ordinance his official acts should be pre-
sumed to have been regularly performed.

Fraxciscu va. PERERA W 10 {1 Srtaiey

Partition Ordinance section 17— Deed executed during the period intervening belween
an order of abatement of a partition action and the setting aside of such an order.

See Res Judicata 2 Ly, Ert PR - |

Partition of land subject to a fideicommissum—In what circumstances will it be
allowed—The Entail and Settlement Ordinance (Chapter 54)y—The Partition Ordin-
ance (Chapter 56 )—Prohibition against alienation—When is such a prohibition not valid.

Held : (i) That a partition of fideicommissum property will not be allowed
where such a partition will cause serious inconvenience to those becoming entitled
to the shares, and it will become necessary on the death of the last surviving
fiduciarius to ignore the previous partition and consolidate the lots and repartition
on entirely new lines.



( xiii )

(ii) That a prohibition against alienation, wherein the persons for whose benefit
the prohibition has been made are not designated, is of no effect in our law.

FERGUSON (NER) HawgE AND OTHERS VS, SABAPATHY AND OTHERS Cif e
- -

Partnership
Partnership— Action for dissolution on the ground that it cannot be carvied on with
any reasonable prospect of profit—Partnership Act, sections 32 and 85.

Held : That if a partnership cannot be carried on with any reasonable prospect
of profit it is a ground for dissolution of the partnership.

BrowNE v8. DAVIES AND ANOTHER 0 e .. 128

Penal Code :
Penal Code (Chapter 15) sections 158 and 109 — Abetting the aceeptance of an illegal
gratification by a public servani—Ingredients of the offence— Burden of proof.

Held : (i) That in a charge of abetting the acceptance of an illegal gratification
by a public officer under sections 158 and 109 of the Penal Code (Chapter 13), the
relevant state of mind is not that of the person to whom the offer is made, but of the
person making the offer. \

. (ii) That in a prosecution under section 158 and 109 of the Penal Code it is
sufticient if the prosecution proves that the money offered could not have been offered
by way of legal remuneration.

PERERA (PoLick INSPECTOR) vs, KANNANGARA (PoLicE Vinane) e 106

Penal Code section 198 (Chapter 15)-—Causing evidence to disappear with the
intention of screening the of] fe(z-dfrr—l'l’kat constitutes the offence.

Held : That the offence contemplated by section 198 of the Penal Code
(Chapter 15) is eausing evidence already in existence to disappear, and that the act of
the accused does not amount to an offence under the section,

SUB-INSPECTOR OF PoLicE (EHELIYAGODA) v8 POSATHHAMY .. .. 85

Petition of Appeal
Effect of insufficient stamp on petition of appeal.

See Stamps i s tE 33, 70, 112 and 157

Plea of guilt
Plea of ** puilty ™ to a charge which did not show thal an offence had been commitled by
the accused set aside.

See Fauna and Flora Protection Ordinance o M A G 1

Possession
Amount of evidence necessary to establish eriminal posseseion of excisable articles.

See Excise e s L 4 .. 118



( xiv )

Postponement
Appearance of counsel lo apply for posiponement—=Subsequent withdrawal of counsel
Sfrom proceedings on vefusal of postponement—Is action inter partes,

See Trial e o kot

Privy Council Appeal : -
Privy Council—Appeal on question of fact—Duty of appellant,

Held : That where the appellant in an appeal to the Privy Council in a civil
case contends that the lindings of fact in the courts below are erroneous, it is in-
cumbent on him to satisfy their Lordships without any shadow of doubt that such
findings are erroneous.

Esraniy LussE MARIKAR (APPELLANT) v8. ARULAPPA PILLAI (RESPONDENT) ..

Appeal to Privy Council—Security for costs of appeal—Security by hypothecation
of tmmovable property—Bond executed before Registrar of the Supreme Court—Is the
securily valid.

Held : (i) That the security had not been properly tendered.
(if) That the application for final leave to appeal to the Privy Council could
not be granted in the circumstances,

Kapuga Unyva vs. MomaMED SULAIMAN AND OTHERS

Proctor
Re-admission of proctor who has been struck off the rolls—Prineiples which guide the
court in deciding the question.

See Re-admission of Procior

Prohibition against Alienation
Crown lease - Prohibition against alienalion without wiitten consent of lessor.

See Crown lease

Promissory Note
See Debtor and Creditor

Quo Warranto
Quo warranto—Election of Village Committee Chairman—Equality of voles—Election
by lot—Three of the volers found later to be disqualified to be elecled or to be members
of the Committee—Is election of Cheirman valid —No evidence that they voted for the
Chairman.

Held : (i) That the clection was valid.
(ii) That the burden of proving that the votes of the disqualified persons were

cast for the successful candidate lay on the applicant for the writ of quo warranto.

WITESINGHE VS, RAJAPAKSE

. 104

121

13

89

49
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Re-admission of Proctor :

< Proctor —Re-admission of proctor whe has. bvm struck off the rolls on conviction of
offences of cheating and forgery—Principles which guide the court in considers mg appli-
~ cations for re-enrolment.

Held : That, in considering an application for re-admission to the profession of
a lawyer who had, upon eonviction of offences of cheating :!..Dl'l forgery, been struck off
the rolls, the court has not only to be satisficd that the applicant has re-established his
character but also that it is safe to re-admit him to the profession having regard to the
nature of the crime he has committed.

IN riz WIIESINGHE

Res Judicata
Res judicata—When may the court examine material outside the decree to determine
whether a matier is ves judicala—Validity of deed evecuted during the period intervening
between an ovder of abatement and the setting astde of swch an order— Partition Ordinance
(Chapter 56) section 17.

Held : (i) That, where the decree is unintelligible, the, Court may examine
the judgment in order to ascertain the meaning of the decree,

(ii) That a deed executed during the period intervening between an order of
abatement and the setting aside of such an order is not obnoxious to the provisions of
section 17 of the Partition Ordinance (Chapter 56).

ARANAPPU DR S1LvA ve, WiLLiAM AND Torer OTIIERS

Restitutio in Integrum
Restitulio in integriom—Civil Procedure Code (Chapter 86)—Where theve is another
remedy does renedy by way of restitutio in integrum lie.

Held : That the remedy of restitutio in integrum does not lie in a case for which
a remedy is provided by section 480 of the Civil Procedure Code (Chapter 86).

THIAGARATAE V5. BALASOORIYA AND OTHERS

Restitutio in integrum—~Error in translation of deed produced in evidence— What
must parties to application for restitution prove fo have decree based on such
erroneous translalion set aside,

See Revision

Revision i
Revision—Mistake in translation of @ document produced by parties— Detection of
mistake in translation after decision in appeal—Application to review decision on. the
ground that that decision was influcnced by sueh mistake—Is the remedy of restitutio
in integrum available in such circumstances—Conditions necessary for such relief.

Held : (i) That the Supreme Court cannot exercise its powers of revision in
respect of cases decided by the Supreme Court itself,
(ii) That relief by way of res*ifutio in tntegrum will not be granted where parties
are themselves to blame for having failed to place before the court the whole of their
evidence which they had at their command.

81

21

92



( xvi )

(iii) ‘That, to suceeed in an application of this kind for restifutio in infegrum; the
petitioners must show that the mistake was not merely material but of such vital
and essential materiality, that it must have altered the whole aspect of the case.

MAPALATHAN AND ANOTHER VS, ELAYAVAN

L]
Supreme Court—Power of revision—Courts Ordinance (Chapler 6) section 19 and 37—
Civil Procedure Code (Chapter 86) sections 758—When may the Supreme Court evise
an order from which and appeal is pending.

Held : (i) That the powers by way of revision conferred on the Supreme Court
by sections 19 and 87 of the Courts Ordinance (Chapter 6) and by section 7538 of the
Civil Procedure Code (Chapter 86) are very wide and the Supreme Court had the
right to revise any order made by an original court, whether an appeal has been taken
against that order or not.

(ii) * That the Supreme Court will exercise its powers of revision in a ease in which
an appeal is pending only in exceptional circumstances.

ATUKORALE V&, SAMYNATIAN

Roman-Dutch Law
See Deblor and Creditor

Settlement of Land
Land Settlement Ordinance—Crown Land (Claims) Ordinance—Land possessed by
husband as wife's agent— Divorce of husband by wife—Possession of land by husband
after divorce—Claim of land by husband—Issue of Crown grant to him—Is husband
entitled to the land.

Held :. (i) That the defendant was not entitled to the land.

{ii) That even after the divorce the defendant’s possession must be regarded
a3 the possession of an agent.

{iii) ~ That the fact that the Crown had issued a grant in favour of the defendant,
acting on his representation that he was entitled to it, did not affect the right of the
plaintiff to claim the land from the defendant,

TILLAEARATNE AND ANOTHER V5. DASSANATIEE

Small Tenements
Small Tenements Ordinance (Chapler 87)—Order against tenant—Objection fo writ of
ejectment by co-oceupiers—Claim of title to tenement by co-occupiers—Points of decision
by @ court in a proceeding under the Small Tenements Ordinance. :

Held : (i) That the co-occupiers were not in the circumstances entitled to
succeed in their objection.

(ii) That once a landlord has established his title to relief under the Small Tene-
ments Ordinance the jurisdiction of the court is not ousted by the tenant alleging
title in a third person.

ARUNACHALAM CHETTIAR vS. FERNANDO AND ANOTHER

.

Stamps
Stamp Ordinance (Chapter 189) section 22— Factors *1 be taken into account in decid-
ing the proper dagy to be paid on a conveyance of immovable property—Appeal under
section 31.

. 109

89

58



¢ i)

Held :' That the deed was liable to 'duty as a conveyance of land for a consi-
deration of Rs. 42,500/ ;

TueE COMMISSIONER OF ST,!\MI’%' vs. Parsons axp OTHERS

Stamp duly—Stamp Ordinance (Chapter 189)—Joint petition of appeal improperly
stamped. .

Held : 'That the petition of appeal should have been stamped with duty payable
on two petitions,

SUPPER AND ANOTHER vS. MUTTIAH AND ANOTHER

70
Stamp Ordinance (Chapter 189)— A ppeal insufficiently stamped—How should action
be valued.
Held : That the value of the subject-matter of the action was over Rs. 1,000/~
and that the appeal had been insufficiently stamped.
MarrrirALa vs. Kovs . 112

Stamping, of petilion of appeal—Appeal by nineteen unsuccessful claimants to be
registered as voters—One appeal petition—One five-rupee stamp affived—=Section 24 (2)
of the Colombo Municipal Council (Ceonstitution) Ordinance—Is the petition of appeal
correctly stamped— Does the withdrawal of all bad appeals make the rematning appeal
good.

Held : (i) That the petition of appeal was not correctly stamped inasmuch
as in fact there were nineteen petitions of appeal and therefore as many five-rupee
stamps were required.

(i) That the withdrawal of eighteen bad appeals could not and did not make the
remuaining petition a good petition of appeal.

CramrmaN, Municipar Councin, Kanpy vs. MuTTusamy AND OTHERS
Supreme Court

The Supreme Court cannot exercise its powers of revision in respect of cases
decided by the Supreme Court itself.

See Revision

The Supreme Court has the power to revise any order made by any original court
whether an appeal from that order is pending or not.

See Revision

Trial ;

¢ T'rial of action—Application for postponement by counsel—Withdrawal of eounsel

after vefusal of postponement—1Is the appearance of counsel to be regarded as limited

to the application fi r postponement only— Are proceedings in action thereafter ex parte
" or inter partes. :

“Held : (i) That the appea.ance of counsel was suflicient appearance for the
. parties and that the trial should despite his withd awal be regardeg as a trial infer
« partes.

33

92

. 109



e xv"iii' Yl
(ii) That the refusal to gra,nf a [luhtp(mt ment is not a gruund on: Whlch a$party~
or his proctor or counsel may witlidraw from a trial.
(iii) That there is no such thing as a limited .qypmmn{e of (,m:m,el.

" DE MEL'AND OTHERS V8§, StrGuxASl::KEm AND O;HERS 5 - 164

Trade Mark
Trade marks—Colourable imitation—Intent to pass aff de{endant’e goods as plamtv iffs.

Held : Tha.t, although the plumtll"l may have no nmnupoly for the use of the
individual features of his trade mark, if they are so combined by theé defendant as to
pass off the defendant’s goods as the plaintiff’s, then the plaintiff is entitled fo an
injunction to restrain the defendant from passing ofl his goods as the plaintiff’s.

LirTiE's ORIENTAL BALM AND Puarstacruricans Lrp. vs. Ussex Samo B

Valuation of Action ;
How should the value of the subject-matter of an action be defermined.

See Stamps = vt i ol ; .o 112

‘Village Committee
Election of Village Commiltiee Chairman—Equality of votes—Election by lot—Three
voters later found io be disqualified—Is election of Chairman valid.

See Quo Warranto e i 2l Aty

Waiver
A person who has waived ¢ judgment-debt for consideration cannol under owr law
afterwards recover the debt.

See Debtor and Creditor e e S .. 89

‘Warrant of Attorney
Warrant of attorney to confess judgment— Aifestation of morigage bond and warrant
of attorney by the same proctor on instruetions from plaintiff — Failure to nominate a
proctor by defendant’s free choice—Civil Procedure Code (Chapter 86)—Section 81. -

Held : That the warrant of attorney to confess judgment was of no force in law
inasmuch as there had been a fuilure to comply with the requirements of section 31 of
the Civil Procedure Code. (Chapter 86).

VALLIAPPA CHETTIAR VS, SUPPIAH PILLAT AND ANOTHER ooy AT

- Withdrawal of Counsel from Civil Trial
See Trial o M i 7e b .. 164

‘Words and Phrases

“ Re-erection :** meaning of in section 5 of the Housing and Town Improvement
Oidinance. s ) v i s AoaiE

* Quigoings and expenses - meaning of in section 9 1) of Incomne Tax Ordinance 37 & 54

*
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