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DIGEST

Ab atem‘ent

Order of abatement of appeal for failure to serve
on fespondent personally notice of tendering secu-
rity for costs—Appeal lies*from order. °

See Appeal ...

Abetment

Of forgery—Is sanction of Attorney-General
necessary to enable p@ivate party to prosecute.

L ]
See Crimanal Procedure Code

Action g

Possessbry™™ion by lessee—V alue of action—Test
of jurisdiction.

Held : (i.) (by Dzivisional Bench)—That the test
of jurisdiction in a possessory %ction is the value of
the land.

e (ii.) That it is immaterial whether such an action
is brought by a plaintiff suo nomine or as lessee,

Per Soertsz, A.C.Je: *“ In order, therefore, to
ascertain whether an action is within or beyond the
pecuniary jurisdiction of a court, the nature and
extent of the subject-matter in dispute has to be
ascertained, and for that purpose, it would be neces-
sary, to examine not only the plaintiff’s claim but
also the defendant’s answer to it.”

APPUHA & ANOTHER VS. APPuHAMY & AN-
OTHER -

Action—Dismissal jowing to plaintiff’s failure to
to appear—Plaintiff given permission by Commais-
sioner of Requests to institute fresh action upon paying
costs of previous action—Must costs be paid before
institution of fresh action—Civil Procedure Code
section 823.

An action in the Court of Requests was dismissed
for nowg-appearance of the plaintiff. The Court
elater granted the plaintiff permission to institute a
fresh action * upon the plaintiff paying the costs of
the previous action.”” The fresh action, which was
duly instituted, was dismissed on the ground that
the condition precedent to its institution had not
bgen coniplied with.

Held : (i.) That the only authority for permit-
ting the institution of a fresh action was section
823 (5) of the Civil Procedure Code.

(ii.) That under that section payment into Court
is a condition precedent to the institution of the
action.

(iii.) That where the order was not in the terms
of the section, the wording of the former should if
possible, be reconciled with the wording of the latter.

JAMEELA UMMA vS. ABDUL AZEEZ .

Action rei vindicatio—Burden of proving plain-
tiff’s title—Misdirection.

Held : (i.) That in an action for declaration of
title it is for the plaintiff to establish his tilge to the
land he claims and not for the defendaft to show
that the plaintiff has no title to it. ]

(ii.) That it is a serious misdirectiom on the part
of a Judge to overlook this rule.

MLI’IIUS‘MY VS. SENEVIRATNE
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Action for ejectment—See Rent Restriction Ordi-

Preliminary objection—One petition of appeal by
several defendants who had given separate proxies to
the same proctor and who acted jointly—Should the
appeal be regarded as one for purposes of stamping—
Civil Procedure Code, sections 754, 755.

Appellants Nos. 1-11 were defendants in a suit
for ejectment and were represented by one proctor
who duly filed his proxy. From the answer filed it
appeared that appellant No. 12 was interested in
the property and was duly added as a defendant.
He elected to be represented by the same proctor
(who filed proxy) and to abide by the answer of the
defendants already filed.

Judgment was entered for plaintiff and all
defendants appealed. The same proctor acting for
all the defendants filed one petition of appeal which
bore a stamp sufficient to cover only one appeal.

In the Supreme Court a preliminary objection to
the hearing of the appeal was taken on the ground
that the petition was improperly stamped inasmuch
as the stamp affixed was sufficient to cover only one
appeal although, in fact, there were two appeals
before the Court. This objection was upheld and
the defendants appealed to the Privy Council.

Held : (i.) That in the circumstances there was
only one appeal before the Court.

(ii.) That as soon as the added-defendant gave his
proxy to the proctor who was acting for the other
defendants and threw in his lot with them by adopt-
ing their defence, he became a joint defendant with
them for all purposes.

Per Lorp GoDDARD: ““As this is enough to dispose
of this appeal their Lordships to not propose to
express any opinion as to whether it is open to the
Supreme Court, once the petition has been accepted
by the Court of first instance, to take or give effect
to an objection as to the sufficiency of the stamp,
nor as to whether by the combined effect of section
756 and 839 it may not be possible for a bona fide
mistake as to the stamp required to be remedied
and thus perhaps avoid a miscarriage of justice.
They say no more than that both points appear
susceptible for considerable argument and that it
would be an unfortunate and probably unintended
result of the Stamp Ordinance if a litigant should
be debarred from an appeal on a ground which is
from a practical point of view capable of easy
remedy without injustice to anyone.

KARUNAPEJJALAGE BILINDI
WELLAWA ATTADASSI THERO

& OTHERs VSs.

Civil Procedure Code, sections 756 (1) and (2)—
Notice of security served om respondent’s proctor—
Failure to serve on the respondent—Order oof abate-
ment—Application in Revision for relief under section
756 (3) of the Civil Fyocedure Code—Is such appli-
cation in order.

nance Salaty)
Action by common informer.
See Elections 5
Amended Plaint o
See Urban Councils Ordinance ® .. 27
Appeal

70
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Held : (i) That the service of notice of tendering
security for costs of appeal on the respondent’s
proctor is a sufficient compliance with the require-
ments of section 756 of the Civil Procedure Code.

(ii.) That where an order of abatement of appeal
is made for failure to serve such notice on the res-
pondent personally the remedy is by way of appeal,
inasmuch as it is an error of law committed by the
District Judge.

L]

CARrgINA Vs, SiLva

Exercise of discretion by appeal court
See Criminal Code

Right to raise in appeal an issue not raised at trial.
See Buddhist Law

When should Appeal Court interfere with findings
of fact.
ee Wall = 1

To Privy Council on questions of valuation and
allocation of allotments under Partition Ordi-
nance.

See Partition

To Privy Council—Power of High Court to grant
bail.
See Bail vl S

Attorney-General

Sanction of prosecution by private paarty.
See Abetment

Bail

Bail—Accused convicted and sentenced to imprison-
ment—Special leave to appeal against conviction and
sentence granted by Privy Council—Power of High
Court in India to grant bail—Indian Criminal Pro-
cedure Code, sections 426, 496, 497, 498 and 561A4.

Held : (i.) That the Indian Criminal Procedure
Code confers no powers on a High Court to grant
bail in the case of the convicted person and the fact
that he has obtained leave from His Majesty in
Council to appeal from his conviction or sentence
makes no difference in this regard.

(ii.) That chapter 89 of that Code together with
sectfon 426 is, and was intended to contain a com-
plete and exhaustive statement of the powers of the
High Court in India to grant bail, and excludes the
existence of any additional inherent power in a
High Court relating to the subject of bail.

(iii.) That if the local Court has no power to grant
bail, no suggestion or direction of the Privy Council
can confer that power.

Lara Jarram Das & OTuers vs. EMPEROR

Bribery Commission

Is it a Judicial Tribunal.
See Defamation -

Broker
Purchase of Rubber Coupons from undisclosed
principal.
Usage of market—See Contract
L]

Buddhist Law
Incumbency—Property dedigfted to Sangha by
original donors—Can the s of original donors
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claim rights to such property after forty years—Righls
of succession to incumbency on the failure of pupils of
last incumbency—Sisyanu Sisya Parafaparawa.

Failure to raise tssue at trial—Right to raise in
appeal—Estoppel. o

Held : (i.) That where ingthe Court below a party
faif} to raise issues on matters which he could have
put in issue, he ought not to be allowed to rely on
such matters in the Appeal Court. Such default
creates an estoppel by election against such party.

(ii.) That if at the original dedication no provision
was made for regulating the mode of succession to
the incumbency, then the gend®al rule of Sisyanu
Sisya Paramparawa applies and the pessons who
dedicated the temple and the grantors cease to have
any rights over the incumbency.

(iii.) That where a property dedicated to the
Sangha had been possessed by the gregiee and his
pupils ul dominus for over ten years, they can claim
a right by prescription against the * dayakayas ”’
who made the dedicatien and their heirs.

PEMA & OTHERS vs. JINALANKARA TissA THERO

Right of Buddhist Priest to mqgintenance from tutor’s
temple.

Held : That a Buddhist Priest is entitled to
receive a reasonable sum for his maintenance out of
the income received by the temple of his tutor priest,

Per KEUNEMAN, J.: ““ One of these judgments
said that it was necessary before you claimed past
maintenance to show expenditure from your own
pocket or the incurring of liability to pay others.
Now, undoubtedly this applies to past gaintenance
in the sense I have indicated, but in the present case
what is claimed is not past maigtenance but what
Schneider, J. called future maintenance, namely,
maintenance after the date of the plaint. It may
or may not be a matter of importance that
Schneider, J. himself dealt with this question of
future maintenance but did not apply the argu-
ments which he had adduced in the case of past
maintenance. On the other hand, the quggstion
may well be considered as to whether future mainte-
nance in the sense of maintenance after the date of
the plaint is to be placed upon the same footing as
past maintenance, namely, maintenance before the
date of the plaint.”

L ]
e
ATAPATTU & OTHERS VS. PREMANANDA "

Burden of Proof

Rei vindicatio—See Action

247 action—See Civil Procedure Code

Certiorari

Application for writ for quashing proceedings
before Rent Assessment Board.
See Rent Restriction Ordinance e

Ceylon (State Council) Order in Council,

1931

£ L ]
Articles 8,%, 10, 11 and 15.

See Eleclions "

Civil Procedu.re Code

Section 188.
See Deogee ... e

43

55
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Section 247—Action under, by unsuccessful clai-
mant—RBurden of proof.

Held : That in action under section 247 of the
Civil Procedure Code by an unsuccessful claimant
thegburden rests on him to prove that at the date of
seizure he had the right which he claims. -

BALAMANIKA VS. ABEYSENA

[ ]

Application with respect to maintenance of minor

children after decree absolute for divorce—Leading of
evidence in summary proceedings.

Held : (i.) That se®ion 622 of the Civil Procedure
Code enables a party to petition the Court from
time to time for all such orders and provisions as
come within the purview of ghe section.

(ii.) That the leading of evidence in summary
proceedifigs ™®overned by section 384 of the Civil
Procedure Code.

Sections 884 and 622. ®
DASSANAYAKE Vs, DASSANAYAKE

Sections 422 and 423..
See Commissions ¢ examine witness,

Sections 754 and 755.
See Appeal ...

Section 756.
See Appeal ...

Section 823.
See Action °...

Commissions of Pnquiry Ordinance
See Defamation

Commission to Examine Witness

Application for a commission lo examine witnesses
—Reasgns for refusal—When should objection be
elaken.

Held : That before an application for a commis-
sion to examine witnesses is refused, on the ground
that the applicant has shown a want of due diligence
in pursujng the matter, it must be shown that the
gsanting of such application involves an appreciable
postponement of the trial date. An objection to
such application does not lie after the case has been
taken off the trial roll with the consent of the
objector.

ABNER & Co. vs. CEYyLON OVERSEAS TEA TRAD-
NG Co.

Contract

Contraci—Sale of goods—Ezxpress warranty—Im-
plied condition that goods are fit for purpose intended
—Sale of Goods Ordinance (Chapter 70) section 15 (1)
—Meaning of the word ** deseription.”

The defendant company, who were agents for an
instrument known as the *“ Ediphone ”’ gofd to the
plaintiff an irs®ument called a ** Teledipfone * for
the purpose of recording and reproducing the
charges of Judges of the Supreme Court to juries in
the course of their criminal jurisdiction. The
instrgment was not fit for the purpose for which it
was purch®sed. ®

50
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The questions that arose in the case were :

(a) Whether the transaction was a contract of
sale or merely an order on the defendant
company to import a specified article ;

(b) Whether there had been an express war-
ranty that the instrument was reasonably
fit for the purpose intended ;

(¢) Whether there was an implied condition
under section 15 (k) of the Sale of Goods
Ordinance.

The learned District Judge held :

(i.) That though the transaction began with an
order by plaintiff to the defendant to
import the instrument, there was a subse-
quent sale by the defendant to the plaintiff;

(ii.) That there was no express warranty by
the defendant ;

(iii.) That the transaction was not merely a
sale of a specified article under its trade
name and that the proviso to section 15 (1)
did not apply ;

(iv.) That the defendant knew the purpose
which the instrument was intended to
serve, that the plaintiff relied on the
defendant’s skill and judgment in the
matter, but that, for the purpose of section
15 (1) the Telediphone was not an instru-
ment of a description which it was in the
course of the business of the defendant to
supply.

He accordingly dismissed plaintiff’s action. It
was established that the Ediphone and the Teledi-
phone were instruments of the same class or kind
although the process for recording was different in
the two cases.

Held : (i.) (In appeal)—That the Ediphone and
the Telediphone were goods of the same description
and that the Telediphone was an instrument of a
description which it was in the course of the business
of the defendant to supply.

(ii.) That for the purposes of section 15 (1) of the
sale of Goods Ordinance the words * of a descrip-
tion ” may be treated as including the meaning ** of
a class or kind.”

JavaseNA vs. CoromBo Ertcrric TrRAMWAYS &
®
Licarineg Co., Ltp.

Contract—Purchase and sale of rubber coupons—
Request to broker to purchase coupons—Purchase by
broker from undisclosed principal—Usage of market—
Broker liable to deliver coupons to buyer whether
received from seller or not—Buyer liable to pay con-
tract price to broker direct—Right of each party to look
to broker for performance of contract—Buyer wrong-
Sully refusing to accept delivery—Can broker sue to
recover damages—Is broker in the position of surety
Jor due performance of contracl—W agering contract.

Where according to the agreed usage of the mar-
ket where business in the purchase and sale of
rubber coupons is transacted —

(a) the broker’s bought note or the sold note
never discloses the name of the other party
to the contract ;

(b) the broker was liable to deliver to the buyer
the coupons sold, whether or ndt he had
received thgm from the seller, and the
buyer was li{ble to pay the contract price
direct to the rif delivery is accepted ;
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(¢) the buyer and seller have no dealings with
each other direct in regard to the perfor-
mance of the contract, and each party is
entitled to look to the broker for perfor-
manece of the contract ;

Held : (i.) That in the event of the buyer accept-
ing delivery and refusing payment, or if the buyer
wrongfully refuses to accept delivery, the broker is
the person to recover damages for breach of contract;
, (ii.) That, if the buyc} is entitled to delivery of
the co¥pons purchased by the broker, the contract
is not a wagering one.

(iii.) That the broker’s position is not one involv-
ing suretyship as there is nothing in the contract to
suggest that the buyer must first eclaim delivery of
the coupons from the seller before having recourse
to the broker.

E. L. EBraniM LEBBE MARIKAR VS, AUSTIN DE
Mg L, LTD.

€¢o-owner

Co-owner leasing undivided share can institute
Partition action pending such lease.
See Partition v

Costs

Security for costs of appeal. Notice of tendering
served on respondent’s proctor instead of on respon-
dent.

See Appeal .

Plaintiff, on dismissal of action, given power to
institute fresh action upon paying costs of previous
action. Must costs be pre-paid.

See Action ...

Costs of accused—Adjournment of trial on pay-
ment by Crown,
See Criminal Procedure ...

Court of Criminal Appeal

Court of Criminal Appeal—Prosecution witness—
Presumption of innocence—Onus of proof on prose-
cution—Absence of adequate direction on common
intention and knowledge—Misdirection on what
constitutes culpable homicide—Effect of.

Five persons were jointly charged with the mur-
der of a man by shooting. The evidence showed
that four empty cartridges found at the scene of the
shooting had been fired from a gun found in the
house of the second accused. The defence sug-
gested that these cartridges might have been
substituted by the police, After trial, the first
accused was acquitted and the remaining four were
convicted of culpable homicide not amounting to
murder.

Held : (i.) That there is no such presumption of
innocence in favour of a prosecution witness, against
whom a suggestion of improper conduct is made, as
there is in favour of an accused person.

(ii.) That the obligation on the Crown is not to
prove a prima facie case but to prove the guilt of
the accused beyond all reasonable doubt irrespective
of whether the accused have given evidence or not.

(iii.) That where the defence does not rely on one
of the exelptions (e.g. self-defence or sudden fight)
a reference in the course of thg charge to the onus
on the accused being less tighn the onus on the
Crown is irrelevant and myjg#ading.

94

81
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(iv.) (By a majority of the Court). That as it‘\
was a reasonable inference from the evidence that *
only one person—the second accused—sfired t'he gun,
the absence of adequate direction to the jury on
common intention and knowledge, with reference
to the facts of the case, and a palpable misdirection
as eto what constitutes eulpable homicide not
amounting to murder, rendered the verdict of the
jury untenable as against the third, fourth and fifth
accused.

Per Rosk, J. : “ It seems to us that there is great
ofrce in Mr. H. V. Perera’s contention that where
in a summing-up there are substantial misdirections
as to the law (as distinct from®mistakes as to the
facts which may or may not be vital) it # not safe
to adopt the line of reasoning that because in other
parts of the summing-uprthe Judge has adequately,
although only in general terms, directed the jury,
the misdirections should be disregardeggs o

REX vs. SUBRAMANIAM & THREE OTHERS

®

Court of Criminal Appeal—Common iniention—
Misdirection—Reference by Crown in opening case
to evidence mot subsequently proved—Curable irre-
gularity. . ]

Held : (i.) That when several accused are ]qmtly
charged with murder in that they acted with a
common intention, the * common intention ” that
must be proved against each accused, in order to
establish the charge of murder against him, is a
murderous intention and not merely a criminal
intention, and that a failure to make this clear to
the Jury renders a verdict of guilty of murder
insupportable.

(2) That when, in opening the case®to the Jury,
the Crown refers to evidence which is not subse-
quently led, the irregularity is eured by the Judge
warning the Jury that they must disregard such
reference entirely and decide the case only on the
evidence led at the trial.

RExX vs. APPUHAMY

Seetion 75.
See Jurisdiction

Court of Requests o

Payment of costs
See aclicn

Jurisdiction
See Jurisdiction

Criminal Procedure

Plaint filed within time—Amended plaint field
out of ttme—1s Proeecution barred.
See Urban Councils Ordinance

Magistrate assuming jurisdiction as District
Judge and reading over to accused evidence
previously recorded.

See Criminal Procedure Code

*.

Failure ‘)f accused to produce dessiment after
notice.

See Evidence Ordinance

Absence of evidence to prove charges as frasned.
See Crgninal Procedure Code e .
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”Power of District Court to discharge, without
trial, an accused person indicted by Attorney-
General.

See District Court ... 08

Is sanction of Attorney-General necessary to
enable private party to*prosecute for abetmend
of forgery.

See Criminal Procedure Code ceg 1T

T'rial by District Court upon Indictment—.Absence
of prosecuting Crown Counsel—Refusal of application
for postponement—Discharge of accused without
calling upon him to p®ad—Nullity of trial.

On the dae fixed for a criminal trial in the Dis-
trict Court the prosecuting Crown Counsel was
absent, being held up in anotger case. A postpone-
ment was applied for, but was refused by the
District eJudgs, who thereafter discharged the
accused as there was no prosecutor.

Held : (1) That the District Judge had no power
to discharge the accused widhout trial in a case
where they were tried upon indictment.

. (2) That the discharge of the accused without
calling upon them to plead to the indictment ren-
dered the trial a nullity

(8) That the District Judge might have granted
an adjournment on the costs of accused being paid
by the Crown.

Kine vs. FonsEkA & FiveE OTHERS a0

JLriminal Procedure Code
Section 396.

See Bail 1. 1
Sections 83 and 18%7.

See Police Officer s ww, 14
Section 66.

See Evidence Ordinance ... 062

Sections 12, 147, 152, 163, 165, 203, 406.

See Dustrict Court 575
L]

Sections 152 (3), 297 and 425—Assumption of
Jurisdiction by Magistrate as District Judge—Reading
over at the trial of evidence recorded before assuming
Jurisdiction—Illegality.

#Vhere in a case of theft, the Magistrate having
examined a witness in the presence of the accused,
thereafter assumed jurisdiction as District Judge
under section 152 (3) of the Criminal Procedure
Code, and read over to the accused the evidence of
the witness recorded before the assumption of juris-
diction and proceeded to convict the accused.

Held : (i.) That section 297 of the Criminal Pro-
cedure Code did not sanction such a procedure and
that the failure to record such evidence de novo
vitiated a conviction.

(ii.) That the omission to record such evidence
de novo was not a mere irregularity, but an illegality,
which could not be cured under section 425 of the
Criminal Proeedure Code.

68

WILFRED vS. SoMASUNDRAM, InNsrgc®orR OF

POLICE o® PRI 9 el
Section 425—FExercise of discretion by Appeal
Court—Charges under Poisons, Opium and Dangerous
Drugs (wdinance, sections 26 and 28—No evidence to
rove &hargem as framed. ®

Held : That the Supreme Court will not exercise
its discretion under section 425 of the Criminal
Appeal Code, to uphold a conviction on the ground
that no miscarriage of justice has occurred, in a case
where the prosecution has failed to take due care to
see that the charges were properly framed in accord-
ance with the evidence which it was proposed to
adduce.

Dias vs. InsprcTOR OF Porice, MATALE

L ]

Section 147—Abetment of forgery—Abetment of
fabrication of evidence for the purpose of being used
in or in relation to a judicial proceeding—Is the
sanction of the Attorney-General necessary to enable
a private party to prosecute—Penal Code sections 109,
190 and 454.

Held : That the abetment of an offence is an
offence in itself and that the sanction of the Attor-
ney-General is not necessary to enable a private
party to prosecute an alleged offender for the offence
of abetment of forgery or abetment of fabrication
of evidence for the purpose of being used in or in
relation to a judicial proceeding.

VAnNDER PoorRTEN Vs. VANDER PoorTEN &
ANOTHER ...

Section 440—Summary Punishment for giving
false evidence—Conflict between evidence of two wit-
nesses—Do provisions of the section apply.

A was charged with an offence under the Excise
Ordinance and was convicted on the evidence of
the Hxcise Inspector. The village headman who
was also a witness gave evidence conflicting with
that of the Excise Inspector on a material point.
At the conclusion of the trial the Magistrate called
upon the headman to show cause why he should not
be dealt with under section 440, of the Criminal
Procedure Code for giving false evidence. The
headman stated *“ I have made a mistake, I beg the
Court’s pardon.” The Magistrate treated this
statement as an unqualified admission of guilt and
fined the headman Rs. 50.

Held : (i.) That the statement of the headman
could not be treated as an unqualified admission
of guilt.

(ii.) That the provisions of section 440 of the
Criminal Procedure Code are not intended to apply
to a case where a conflict arises between the testi-
mony of two witnesses.

DASANAYAKE VS. JIRASINGHE, EXCISE INSPECTOR

Section 413 (1)—Disposal of property brought to
Court—Absence of trial or inquiry regarding any
offence—To whom should such property be handed
over.

Held : (i.) That a Magistrate has no power under
Section 413 (1) of the Criminal Procedure Code to
make order regarding disposal of property brought
to Court unless an inquiry or trial had taken place
regarding an offence committed in respect of it or
regarding an offence in the commission of which it
has been used.

(ii.) That where no such inquiry or trial is held
the property should be returned to the person from
whose possession it was taken or to his legal repre-
sentative, &

AMIRTHARETNAM VN COLLECTOR oOF Customs,
JATFNA
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* DIGEST

Decoy

Evidence of decoys—Natural caution to be exercised
by Court—Eaxplanation given by accused raising
doubt as to his guilt.

Accused was charged with selling a pound loaf of
bread for 11 cents more than the control price. He
stated that in charging 11 cents extra he was re-
covering a debt of that sum owed to him by the
decoy. The decoy adnsitted having an acecount
with te accused, debts of a few cents at a time
being occasionally outstanding, but stated that on
the day in question the deduction of such a sum was
not discussed.

Held : That, ‘““having regard to the natural
caution which a Court must always adopt in cases
in which decoy witnesses are produced by the prose-
cution,” the Magistrate should have in the circums-
tances felt some doubt as to the guilt of the accused
and acquitted him.

e GuNnADASA vs. WIJESEKERA

Decree

Decree—Whether terms of settlement should be
embodied in—Requisites of a decree—Civil Procedure
Code section 188.

The plaintiff (wife) sued her husband for a divorce
a vinculo matrimonii on the ground of malicious
desertion. The defendant (husband) counter-
claimed a divorce and prayed for the custody of the
children and for an order settling certain property
on himself and his children. When the case came
up for trial on 7th March 1925, both parties, who
were represented by counsel, intimated to Court
that parties were agreed as to the custody of child-
ren and the disposal of the property and the terms
of the agreement were recorded by the judge at the
request of the parties.

On the evidence led for the plaintiff on the issue
of malicious desertion, the judge directed decree
nist to be entered returnable on 9th June, 1925.
On 9th June, 1925, when a draft decree was sub-
mitted the judge made the following entry : “ I do
not think the terms of the agreement need be
embodied in the decree. Usual form of decree
should be followed and in addition the custody of
the thildren, ete., to be as in the terms of the agree-
ment embodied in the record.”

In view of this order the final decree settled and
signed by the judge did not embody any of the
terms of the agreement.

The defendant moved that the decree be amended
embodying the terms of the agreement. The
learned District Judge refused and the defendant
appealed.

Held : (i.) That when the parties asked that the
terms of the agreement be entered on the record,
their purpose was that there should be evidence of
the agreement and not that the Court should pass a
decree in conformity with the agreement in the
event of a divorce being granted.

(ii.) That the purpose of a decree is not to
embody and enshrine the terms of a settlement, but
when an action or part of an action is determined by
a settlemewt, to give effect to that settlement by
orders capable of being executed.

DASSENAVARE V8. DASSENAPAKE
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Deed

Interpretation—Deed of gift subject to fidei,com-
missum—Sale of interests of some fidei commissaries
together with Uife interest of fiduciarius—Recital
containing words ** granted unto W......... the premis¢s
fully described in the schgdule hereunder written
tog®ther with life interest of the said T »—Schedule
describing as two-thirds share or part of property—
Dad T (fiduciarius) convey entivety of life-interest or
only two-thirds.

G by deed of gift No. 2505 of 1886 donated the
property in question to T subject to a fidei
commissum in favour of T’s clgldren. T married
C who died leaving his widow T gnd three
children. T and two of her children conveyed
their interests to plaintiff by deed P 8 the relevant
part of which reads as ®llows :

=We Dolly .0 o and i Georgge wife and
husband ........... HISIC ey aruk, o There-
SIgE . (hereinafter, sometimes referred to as
the vendor) in consideration of the sum of......
paid by......... William have granted......... unto
William......... the premises fully described in the
schedule hereunder written together with the life
interest of the said......... Eheresifl. s vees men-
tioned in deed No. 2505.....2...and together with
all and singular the rights, ways, easements,
advantages, servitudes and appurtenances what-
soever to the said premises belonging or in
anywise appertaining......... and together with all
the estate right, title, interest......... of the said
vendor into upon or out of the said premises...... s
The schedule mentioned above refers to the
interest sold as two-thirds parts or shares of the
property. =
The plaintiff brought this action for sale of the
property under Ordinance 10 of 1863 and the ques-
tion that arose for determination was whether on the
said deed P 8 T conveyed her life interest in the
entire property or only a two-third share of it.
Held : That the deed P 8 did not convey to the
plaintiff the entirety of the life interest of T, but
only a two-third part of it. e

WiLLIAM PERERA vS. THERESIA PERERA

Conveyance of land—Vendor entitled to 3/16 pur-
porting to convey 1/2 of land—Tiile recited in deed
only as to 2/16—Conveyance by vendor of all ki right,
title and interest in the land—Does conveyance pass
2/16 or 3/16 of the land.

A vendor, who was entitled to 8/16 of a land,
purported to convey 1/2 the land. In the convey-
ance the title recited pointed to a deed whereby
only 2/16 of the land was acquired by the vendor.
The question was whether the conveyance passed
3/16 or only 2/16 of the land. In the conveyance,
the vendor conveyed to the vendee * all the estate,
right, title, interest, claim and demand whatsoever
of the said vendor in to or upon the said premises
and every part thereof.” TFor over a third of a
i:em];ury the vendor did not make any claim to the
and.

Held : That 3/16 of the land passed under the
conveyan@. o

FERNANI® vs, SiLvA & OTHERS ...
Deed of gift—Recital in deed that it is irrevocable—

Gross ingratitude of donee—Revocability of dggd—

anan-D?‘tck Law. ® ®
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