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Action | Arbitration
F S ti | Agreement to refer differences between parties PV
QEHHC a8 GCENPOO: ' : ! to arbitration—Can action be instPuted
e AT o before such reference. X
€8 SAaRenner 5 | See Contract eas 2 s
i r ] - - .
[*:01' breach of e.ont.rant._u-quantum of damages. ‘ Arb#tration Ordinance (Cap. 83)
See Damages 9 | b5 Ak °
| Section 7.
Possessory action for plantation. ! Sce Contract 57
See Possessory Action 4 ' 2
s 13 | Arrest
Institution of-—where agreement was to refer Illegal arrest by Forest Officer.
differences to arbitration. See Forest Ordinanee ... - 84
See Contract 57 | A 2 :
| Bail ¢
By one co-owner against another—Necessary See Courts Ordinance . o 16
parties. ; 7
See Co-owner 61 | Buddhist Law .
i i s 4 ; * Ineumbeney of temple—Suecession.
By fidei commissarii against purchaser from ep ) i :
i, See Deed ... . 11
® fiducicrius. : i
See Fidei Commissum 108 | Civil Procedure _
" Order to re-issuc summons on a defendant several o
Agreement times—Failure on the part of plaintiff to take gny
Informal agreement relating to land—Defendant steps—Order refusing further pgocess—Is it justi-
placed in possession by plaintiff—Plaintiff not the fiable. ] .
owner of the land—Action for use and occupation— The learned District Judge emade order on
Can action be maintained. about nine occasfons that summons on the 2nd
The plaintiff placed the defendant in possession | defendant should be re-issued on fresh stamps.
of a land under an informal agreement to which 1 The plaintiff had taken no steps and on the last
the defendant was a party. The defendant | oceasion the Judge made order refusing further
received benefit from his possession. The plain- process. The plaintiff appealed. >
tiff was not the owner of the land. ‘ Held : That the Court was justified in making |
Held : (1) That as the defendant received the i the order. . .
benefit of his possession, he was bound to pay a ' X
reasonable amount for use and occupation of the ! CHINNIAH VS. SINGHO APPU 105
land. e :
(2) That such amount can be recovered by Civil Procedure Code
action. ' Seec. 247—1Is decree in action under section 247
(3) That the action was available to the plain- an instrument affecting land.
tiff, although he was not the owner of the land, as See Registration of Documents Lsivia 1
he had placed the defendant in possession. : L :
Seetion 384—Summary Procedure—Inquiry—
ELIYATHAMBY vS. KANDIAH 5 Oral evidence permitted to petitioner—Can the cotert L
prevent respondent giving oral evidence or cross-
Agreement to refer all differences to arbitration examining petitioner. B
—_Can action be instituted. Held : That where at an inquiry under sum-
S8 Contract i d mary procedure the court allows the petitiongr to
' give oral evidence, it could not properly refuse
Informal agreement to re-transfer land. the respondent the same privilege or the cross- '
See Trust ... 66 examination of the petitioner.
Analyst Noor MoHAMED vs. UMMa ; 27
See Criminal Procedure Code 31 | Section 753—When will powers of revision be
exercised.
Appeal See Trial ... s 42
Does appeal lie from decision of District Court Section 247—Judgments between judgment—
under section 28 of the Patents Ordinance. , debtor and claimant res judicata. _
See Patents | See Resjudicata 102
' i
Does appeal lie from arder under section 20 of Common Intention
Waste Lands Ordinance, No. 1 of 1897. Court of Criminal Appeal—Common intention
See Waste Lands 16 and samgor similar intention—Evidence of sudden
. and grave Provocation—Failure on the part of trial
Appeal lies from order refusing postponement - Judge to.direct the jury on such evidence-e-Verdict
of trisl. \ of murder reduced to culpable homicide not amount-
See Trial ... 42 ing to murder.
L
°
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Held : (i.) That in a charge to the jury on the
point of common intention the trial Judge should
in8truct them sufficiently to enable them to dis-
criminate between ‘‘ common intention >’ and
** same or similar intentions.”

(ii.) Thet where there are significant facts
wh®che in the opinion of the court indicate that
the appelmnts in causing the death of the
decetsed were acting on gyave and sudden provo-
cation, the offence should be reduced to one ofe
culpable homicide not amounting to murder.

REX vs. 5. RANASINGHE alias NiLAmME AND  ®

ANOTHER

Compensation for Improvements

See Land Settlement Ordinance
L

Compensation  for Improvements—Bona fide
possessor—Rights and liabilities of —Improvements
made during action—Can v8lue of such improve-
ment bq claimed—How long can an improver con-
tinue to take fruils of improvements—Amount of
expenditure recoverable by improver.

Held : (i.) That wheré a bona fide improver is
sued by an owner, the former is not required to
pay compensation for the fruits which he has
gathered in good faith, whether they have been
consumged or are still in existence, but is only
bound to restore thes principal thing together
with such fruits as were extant at the moment

_when litis contestatio®took place.

(ii.) That from the moment of Ii¥s contestatio
he is bound to apply the utmost care in the culti-
vation of the fruits. :

o [(iii.) That if the owner succeeds in proving his

ownership, he can require the possessor to hand
over all the fruits gathered by him during the
action, or pay compensation, and can further
claim damages for such fruits as he could have
gathered by the exereise of due care.

(iv.) That a bona fide possessor is not entitled
to claim any sum for improvements effected after
the institution of an action against him by the
OWNET.

(®.) That the amount of expenditure which an
improver is entitled to recover is restricted to its
value @ the time he restores the property.

Bininpi AND OTHERS vS. ATTADASST THERO ...

Right of fiduciary to claim compensation for
improvements from fidei commaissarii.
See Fidei Commissum

. Confession

Made under threat and inducement to person
in authority.
See Evidence Ordinance

Cengideration

Transfer of property without consideration.
See Trust ... o

Contract

Action for Breach of contract-——quantum of
damages.
See Damages

1 . .

Impossibility ofgperformance owing to oMbreak
of war, and®aiteration of normal conditions by
Defence Regulations—Exorbitant sum claimed as
interest on loan,

98

19

30 |

108

82 |

66

Co-owner

Held : (1) That where the parties had entered
into a contract on the assumption that normal
conditions would prevail, and such contract
became impossible of performance owing to the
outbreak of war, and consequent emergency

legislation, it was open to .the court to do what

seems to be equitable between the parties.

(2) That at no time can a creditor sustain a
claim to recover more than double the prineipal
which has been lent.

ErLivATAMBY vs. MIRCANDO AND OTHERS
®

Contract of Insurance—Clause that all differences
between the parties arising out of the contract shall
be referred to arbitration—Mere denial of lLiability
by one party—Institution of action—1Is reference to
arbitration a condition precedent to such action—
Failure of defendant to specify grounds on which
lvability is repudiated—Can it be said that differ-
ences which could be referred to arbitration existed—
Arbitration Ordinance, section 7.

Held : (i.) That where parties to a contract
agreed that all differences arising out of the
contract shall be referred to the decision of an
arbitrator, a reference to such arbitration is a
condition precedent to the institution of an actio
by one of the parties.

(ii.) That, where one of the parties failed,
though requested by the other, to specify the
grounds on which liability was denied, and an
action was instituted against the party in default,
the court had jurisdiction to entertain the action,
as it cannot be said that any differences, which
could be referred to arbitration, existed between
the parties before action was brought.

(i1i.) That in view of section 7 of the Arbitra-
tion Ordinance the party sued is entitled to have
an order staying the action until the matters in
difference between the parties have been referred
to arbitration, 5

WIJAYANARAYANA vs. THE GENERAL INSU-
rRANCE Co., LTp.

Breach of eontract—Lease of Crown lands—
Action against Crown for damages.

See Lease ...

Possessory action between co-owners for plan-
tation. :

See Possessory Action

Co-owner of panguwa—FExclusive possession of
lot in lieu of shares for over twenty years.

See Prescription

Co-owner erecting building on co-owned property
without consent of other co-owners— Action for an
order for demolition—Can such action be maintained
without joining other co-owners.

Held : That all co-owners.need not be joined
in an action in which the plaintiff seeks for a
mandatory order to demolish a building put up
by a co-owner on' co-owned property without the
consent of other co-owpers.

e ]

PERERA vs. PODI SINGHO AND ANOTHER

15

89

43

61
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111

Courts Ordinance

Section 31— Applicability of, to case where re-
trial is ordered by Court of Criminal Appeal.

Held : That section 31 of the Courts Ordinance
does not apply where a re-trial is ordered by the
Court of Criminal Appeal.

Per RosE, J. ...... ‘* the words © committed for
trial * should be limited in their application to
persons committed for trial by a Magistrate.”

Rex vs. JINASEKERA

Court of Criminal Appeal
Common intention and similar
Failure on the part of Judge to direet jury
on evidence of sudden and grave provocation
See Common Imtention. ..

Applicability of section 31 of the Courts Ordi-
nance to a case where re-trial is ordered by
the Court of Criminal Appeal.

S<e Courts Ordinance

Verdict of culpable homicide—Right of self
defence exceeded.—Trial Judge’s view that
accused guilty of murder. Sentence.

See Criminal Procedure

Criminal Procedure
Re-trial ordered by Court of Criminal Appeal.
Section 81 of Courts Ordinance will not apply
See Courts Ordinance ... -

Distinetion between addition and alteration of

a charge.
See Income Tax

Conviction set aside due to irregularity in proceed-
ings—IRe-trial—When it may not be ordered.

The conviction was quashed on the ground that
the proceedings were irregular, and the Supreme
Court refused to direct further proceedings to be
taken against the accused as it was satisfied that
it was not safe to act on the evidence for the
prosecution.

RAPHIEL APPUHAMY VS. ALAGIAH (S. I. PoLICE)

Failure of trial Judge to direct jury on evi-
dence as to sudden and grave provocation.
Se¢g Common Intention...

Court of Criminal Appeal—Verdict of culpable
homicide—Self-defence—Right exceeded—T rial
Judge’s view that accused guilty of maurder—Sen-
tence of ten years' rigorous imprisonment—Is it
excessive in the circumstances.

The appellant was found guilty by the jury of
culpable homicide not amounting to murder as he
had exceeded the right of self-defence. The
learned trial Judge, after this verdict, stated that
in his view the appellant was guilty of murder
and passed a sentence of ten years’ rigorous
imprisonment. :

Held : That the jury’s verdict indicated that
they accepted the appellant’s story of self-defence
and in the circumstances the sentence passed was
excessive.

REx vs. W. . FERNANDO

Criminal Procedure Code

Sections 172 and 193.
See Income Taax L]

imtention—

16

98

16

C 104

16

v
o

83

104

Section 406—Analyst’s Report—Application by
accused on trial date for summons on Analysi—
Should it be allowed.—Accused’s right to summon
Analyst.

Held :
right to have the Analyst present in ceurt to
testify to the contents of his report made by hie

(éi.) That an application to summon the Ana-

s

L ]
(i) That an accused person has thece

lyst should be treated in the same manner as one o

for a summons on any other witness for the prose-
cufion. e

PERERA AND ANOTHER VS. DHARMARATNE

(Excise INSPECTOR)

Sections 148 (1) (d), 151 (2) and 297—Evidence
of witness recorded in the presence of accused pro-
duced in court before charged—Can such evidence
be read over to witness at the trial or should evidence
be recorded afresh.

Held : That when proceedings against «an
accused person were instituted under paragraph
(d) of section 148 (1) of the Criminal Procedure
Code, any evidence giv®h by a witness recorded
by the Magistrate before charging the aeccused
could be read over to such witness at the trial.

DHANAPALA VS, SABAPATHYPILLAI, D.R.O. ...
°

Crown

Power of Land Commissioner ®o bind.

See Lease .

Acquisition of estate by Crown for village ex-
pansion—Labourer remaining in occupation .
of line rooms.

See Penal Code

Crown Land

Lease of—Action for damages against Crown
for breach of contract. 2
See Lease ...

Damages

Breach of contract—Principle on which damages
Jor loss in special circumstances are recoverable— ®
Is it the same as in actions for tort.

Held : (i.) That in an action for breach of cdh-
tract no damages for special loss are recoverable
unless the defendant had been informed of the
special circumstances in which the loss would be
incurred and had entered into contract subject to
them. g

(ii.) That the rule as to the remoteness of
damages is the same whether the damages are
claimed in actions of tort or of contract.

DAvip v8. SENEVIRATNE & Two OTHERS

Lease of Crown land—Aection against Crown
for breach of contract.
See Lease ...

Decree

Is decree in action under section 247 Civil Pro-
cedure Code an instrument affecting land.
See Registration of Documents ...

Sale in execution—Purchase by decree-holder—
Bona ﬁ(és purchase by third party from decrec-
holder—Sutwequent reversal of decree—Is title of
bona fide purchaser affected by suck ®versgl.

Held : That the title of a bona fide purchaser
from a decree-holder who purchased at a sale
held in execution of his decree is not affected by®
the subsequent reversal of such decree,

31

63

89

94

89
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¢ WIJERATNE VS. SAPUGODAGE MENDIS ArrU ef al

Deed

Deed—sInterpretation of—Incumbency of Bud-
dRisé temple—Deed executed by Incumbent gifting
the templ® property to a particular pupil and
expfressly giving him the gight to give the said lands
on a similar instrument to any one of his pupils te
smcceed him as chief Incumbent—Construction.

Held that: (1) To interpret a deed, the exg
pressgd intention of the parties must be dis-
covered.

(2) The words used by the donor in the deed
contain a plain intention to appoint the donee as
his succesgor to the incumbency.

JINARATANA THERO VS. SOMARATANA THERO
AND ANOTHER e
Defenge Regulations
Defence Regulations (Miscellaneous)—Charge
under Regulation 17 (1) for having addressed
persons engaged in the pe¥ormance of essential
services—Act likely to prevent or interfere with
eperformance of their duties—IFailure to set out in
the charge the actual words used in the language
spokem—Can conviction be maintained.
Held : That in a frosecution under Regulation
17 (1) of the Defenge Regulations (Miscellaneous)
for addressing persons engaged ig the perform-
ance of essential services, having reasonable cause
to believe that such act will be likely to prevent
or interfere with the carrying on of their work,
e the failure to set out the actual words of the
speaker in the language in which the speech was
made is fatal to a conviction.
WaLproN (Suprp. OF PoLice) vs. JAmEs
PERERA i

Defence Regulations (Miscellaneous) Regulation
17 (1)—Charge wunder, for addressing persons
engaged in essential services—dAdct likely to prevent
o1® interfere with performance of duties of such
persons—Meaning of the word *‘ act™ in Regu-

o Jatior®17 (1).

Held : That the ** act ** specified in Regulation
17 (1) of the Defence Regulations (Miscellaneous)
is some action which by itself would interfere
with the work of persons engaged in essential
service® and not an argument which leaves the
option to the person addressed to follow it or
ignore it.

PErRERA (AssT, Suprp. oF Porice) vs. Dr. N.
M. PERERA

o  Defence (War Equipment) (Purchase by Civilians)
intended for Admiralty Civilian Personnel.

Held : That the Defence (War Equipment)
(Purchase by Civilians) Regulations, 1944, do not
apply to property intended for the use of Admi-
ralty Civilian Personnel.

WILLIAM SINGHO VS. SELVADURAI (S.1. PoLICE)
°
Dewala ~ .

Successi®n to office of Kapurala—Is it by here-
ditary right.

Held : That the right of succession to the
office of Kapurala of a dewale is a hereditary
right.

Iscgulations, 1944—Applicability of to properly

105

11

87

40

72

NUGAWELA & THREE OTHERS Vvs. MOHOTTALA
& OTHERS .

Estate
Labourer remaining in occupation of line-room
after acquisition of estate by Crown for village
expansion.
See Penal Code

Equity
Grant of equitable relief to prevent Statuee of
Frauds being used to cover what would
amount to a fraud.
See Trust ...

Evidence
Duty of party to lead evidence when material
witness absent.
See Trial ...

Evidence recorded before charging accused.
When can such evidence be read over to
witness at trial.

See Criminal Procedure Code

Admissibility of unstamped receipt.
See Promissory Note :

Of system.
See Penal Code

Of sudden and grave provocation.
See Common Intention...

Possession of house-breaking instruments—
Burden of proof.
See Penal Code

To establish that accused is reputed thicf.
See Penal Code

Evidence Ordinance

Section 32 (1)—Statement by deceased person re
circumstance resulling in his death—Admaissibilily.

M (accused) was charged with the murder of W,
who lived with his mistress Mary Nona in the
same estate lines as M. On the day of murder M
went off to obtain bees’ honey in the jungle. In
his absence W is alleged to have come to his lines
and after the midday meal left the place with
some scrap rubber and a box of matches. When
Mary Nona questioned W as to where he was
going, W is alleged to have said ** Mudalihamy
(accused) wanted me to go and colleet honey and
I am going to meet him.”’

W was not heard of since. Twelve days later
his body was found wedged in between two rocks
in the middle of a stream.

Objection was taken to the admissibility of the
statement made by W to Mary Nona. ;

Held : That the statement was admissible
under section 32 (1) of the Evidence Ordinance.

ReEx vs. MUDALIHAMY

Section 50—Proof of pedigree—When is opinion
of a wilness as to relationship relevant.

Held : (i.) That in proving pedigrees referring
to matters which occurred in times gonegby and
among persons who have passed away, courts are
obliged to allow derivative evidence to be given
in certain circumstan®es. :

70

94

H6

86

98

100

108
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(ii.) That the opinion of a witness as to the
relationship of one person to another is relevant
provided such opinion is expressed by conduct,
and the witness has a special means of knowledge
on the subject.

ANTHONIPILLAI VS. THYIRAINETHAN & OTHERS

Section 92 (2).
See Trust ...

Sectio® 24—Evidence—Admaissibility—Confes-
ston to person in authority—Made under threat
and tnducement.

The first and second accused were convicted
solely on the statements made by the second
accused to the Chief Storekeeper of the Co-
operative Wholesale Establishment, who was
acting under orders of the Deputy Commissioner
when threatened by the latter to take them to
the police.

The second accused also made a statement in
ige presence of the Storekeeper acting on an
inducement by a third person.

Held : (1) First statement was made under a
threat to a person in authority, and therefore is
inadmissible.

(2) The second statement is also inadmissible
because of the inducement under which it was
made.

AGRIS APPUHAMY AND ANOTHER VS. RaAJA-
SURIYA (InspecTOR or PoLicr)

Sections 14 and 15.
See Penal Code

Exceptio Rei Venditae et Traditae

Is it available against party claiming title under
Settlement Order.
See Land Settlement Ordinance

Execution

Sale in execution of decree. Title of bona fide
purchaser from decree holder who purchased
at sale not affected by reyersal of deeree.

See Decree

Fidei Commissum

Gift subject to condition that after donee’s death
property should vest in donor’s daughters—Death
of one of donor’s daughters before donee—Are her
heirs entitled to rights in the property gifted—
Interpretation.

A deed of gift contained the following con-
dition :— :

That the donee ¢ shall possess and take the
produce thercof from the date of my death
until his lifetime without usufructing, mort-
gaging or transferring them, that after his
death the said properties shall devolve on my
daughters only, that I the donor and my heirs
will have no right whatever to the said pro-
perties.”

At the time of the gift seven daughters were
living. One of them predeceased the donee
leaving as her heirs her children.

Held : That the donor’s deceased daughter
obtained a spes successionis when the deed of gift
was executed ard therefore on her death her
rights passed to her heirs. °

Digitized by Noolaham Foundation.
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IvismaMMAH AND OTHERS vS. RATNASINGHAM |

Will, Construction of—General rules applicable
-—Difference between fidei commissum and trygst.

030

The last Will of a Muslim testator was in the, o

following terms :— °

“I do hereby will and desire that my wife
Assenia Natchia, daughter of Seka Marikar, and
my childrer Mohamadoe Noordeen, Mohamadoe
Mohideen, Slema Lebbe, Abdul Ryhiman, Moha-
mad®e Ushoe, Amsa Natchia and Savia Umma,

and my father Uduma Lebbe Usboe Lebbe, wht _

are the lawful heirs and heiresses of my estate
shall be entitled to and take their respective
shares according to my religion and Shafie sect—
to which I belong, but they, nor their heirs hall,
not sell, mortgage or alienate any of the lands,
houses, estates or gardens belonging to me at
present or which I might Rcquire hereafter, and
they shall be held in trust for the grandchildreg
of my children and the grand-children of my
heirs ard heiresses only that they may receive
the rents, income and prosluce of the said Iands,
houses, gardens and estates without encumbering
them in any way or the same may be liable to be
seized attached or taken for any of their debts or
liabilities, ard out of such income, produce ang
rents, after defraying expenseefor their sub- .
sistence, and maintenance of their families the
rest shall be placeq or deposited th a safe place
by each of the party, and out of such surplus
lands should be purchased by them for the benefit
and use of their children and grand-children as
hereinbefore stated, but neither the executors
herein named or any Court of Justice shall require
to receive them or ask for accounts at any time
or under any circumstances, except at times of
their minority or lunacy.

1 further desire and requeststhat after my
death the said heirs and heiresses or major part
of them shall appoint along with the executors
herein named three competent and respectable
persons of my class and get the moveable and
immoveable properties of my estate divided and
apportioned to each of the heirs and heiresses
according to their respective shares, ard get deede
executed by the executors at the expense of my
estate in the name of each of them subject to the
aforesaid conditions.”

Held : (i.) That the language used in the Will
made it sufficiently clear that the intention of the
testator was to create a separate fidei commissum
in the case of each devisee.

(ii.) That the language poirt clearly to a devise
of the ‘* plenum proprietas >’ of the estate to the
devisees, subject to the restrictions so far as bind-
ing under the Law of Ceylon, and hence, it is
inconsistent with the creation of a trust as known
to the English Law.

Per Lorp THANKERTON.—** It is suggested that
the succeeding clause as to the rents, income and
produce of the immoveable property makes it
difficult to uphold the creation of a valid fidei
commissum, but their Lordships are of opinion
that it is not legally binding on the fidueciaries,
to whom alone it relates, and is therefore, of a
precatory pature; in this they agree with the
views expressed by Keuneman and Wijeye-
wardene, J.J. As regards the consfruction of
the clause, their Lordships are of opinion (a) that
it applies to the devisees and their heirs, who are
referred to in the clause which prohibits alie-
nation, (b) that it relates only to surplus rents
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ineome ard produce, and to their incumbrance,
and (¢) that the purchase of the surplus lands ** for
the benefit and use of their children and grand-

8 children as hereinbefore stated,” sufficiently
clegrly expresses the desire that the surplus lands
should be hgld on the same terms as the original
shargs of the testator’s immoveable property
were to be held. It is cl®ar on the whole terms
of the Will that each of the fiduciaries was only
to take an interest in his share during his life.
The next clause as to a demand for acecounts,
whethe? effective or not, eannot affect the valid
creation of a fidei commaissum.

AppurL HAMID S1TTI KADITA AND ANOTHER VS.
FrEDERICK JOnN DE SARAM AND OTIIERS ...

Gift—Acceptance by donee— Sale of gifted pro-
perty by donor to third party®-Improvements made
by the, third party—Subsequent revocation of
conditions of gift by donor—Can donor revoke such
conditions—=Sale in execution against third party—
Action by fidei commissarii ageinst such purchaser
—Compensation—Jus retentionis.

N and S were entitled to a certain land. In
1906 N gifted his half-share by deed P 3 to his
daughter C who accepgcd it subject to the condi-
tions :

(a) that she shouldnot sell, mortgage or other-
wise alienate the property.

(b) that upon her death the property should
devolve upon certain persons designated as

° ‘“all her children being heirs descending
from her and those who have obtained
authority,as her executor or administrator.

In 1911, N purchased §’s half-share and trans-
ferred the entirety of ¢he land to E, who planted
and otherwise improved it.

In 1918 by deed D 1, N purported to cancel the
 conditions subject to which gift on P 3 was made
and_by deed D 6 of the same year gifted the
property absolutely to C.

e At aealein execution of a decree against K the
property was sold and the defendant-appellant
purchased it and obtained conveyance D 4.

C died leaving the four plaintiffs, who in this
action claimed a half-share as fidei commissarii on
deed P9, The plaintiffs succeeded and the

p defendant appealed.

Held : (i.) That P 3 created a valid fidei com-
missary donation which involved ¢ the benefit of
the family °.

(i) That N, the donor had no power to revoke
the, gift to the fidei commissarii without their
consent.

(iii.) That a fiduciary is entitled to claim com-
pensation for improvements against the fidei
commissarii.

(iv.) That a purchaser from a fiduciary is in the
same position as a fiduciary as regards a claim for
improvements. °

(v.) That the defendant-appellant was : bona
fide possessor and was entitled to recover compen-
sation for improvements made by E from the
plaintiffs and to a jus refentionis until compen-
sation is paid.

e ®
i
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MubpALIYAR WIIETUNGA VS. DUWALAGE

Rossie et al

Forest Ordinance (Cap. 311)

Transport of timber by accused on permit—
Refusal of Forest Guards to allow them lo proceed—
Attempt to take accused to Headman to get permat.
read—Is such conduct legal—Does it amount to
arrest.

Held : (i.) That there is nothing in the Forest
Ordinance (Chap. 311) which empowers a Forest
Guard to stop a person who is transporting timifer
on a permit and to take him out of his way in
order to get the permit read.

(ii.) That the refusal of a Forest Guard to allow
such person to proceed on his journey amounted
to an illegal arrest of that person.

Sinna LEBBE AND ANOTHER VS. KANDIAH
(InsPrcTOR OF POLICE)

Gift
Interpretation.
See Fidei commissum

Acceptance. ;
See IMdei commissum

Improveiments

Made by fiduciariws.
See Fidei commissum

Income Tax

Income Tax Ordinance, Cap. 188—Prosecution
under section 87 (1) (b) and 87 (1) (d) for making
false statement in return and signing statement or
return. without reasonable ground for believing
same to be true—Can person making and signing
such return deny Enowledge of contents thereof—
Criminal Procedure Code, sections 172 and 193—
Distinction between addition and alteration of a
charge.

Held : (i.) That, when a return, statement, or
form required under the Income Tax Ordinance
is furnished by a person or by his authority, it is
not open to such person, din the absence of proof
to the contrary, to say that although he signed
the return, statement or form, he was not cogni-
sant of its contents. .

(ii.) That, in view of scetion 172 and 193 of the
Criminal Procedure Code, it is open to a Magis-
trate to add a charge without producing the
result that thereby the charge is altered. It is
only the substitution of one charge for another
that amounts to an alteration of a charge in the
Magistrate’s Court.

PivAsSENA AssT. ASSESSOR, DEPT. OF INCOME
Tax vs. Vaz

Income Tax—Last Will—Trust for relief to poor
relations of lestatriz—Is it a trust of a public
character < established for a charitable purpose
within the meaning of section 7 (1) (c) of the Income
Tax Ordinance.

A testatrix devised certain properties to the
appellants who were to hold the same in trust
and to use the net income thereof for three pur-
poses one of which was as follows :—*“ T& aid
either occasionally or regularly my relations who
are or may become pogr including members of
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my own family and who, in the judgment of my
Trustees are in need of such aid in consequence
of illness, financial difficulties and the like or on
the occasion of marriage, deaths and the like.”

The assessor held that the income derived from
the said properties was liable to income tax as
the trust created by the above terms was not for
a charitable purpose within the meaning of sce-
tion 7 (1) (¢) of the Income Tax Ordinarce.

The Commissioner and the Board affirmed the
assessment and a case was stated for the opinion
of the Bupreme Court whether the trust in ques-
tion for the relief of poor relations of the settler
constituted a valid charitable trust and therefore
is exempt from taxation.

Held : That the trust created by the testatrix
for the benefit of her poor relations is a trust of a
public character established for a charitable
purpose within the meaning of section 7 (1) (¢) of
of the Income Tax Ordinance.

Toae TRUSTEES OF THE WiiEWARDENT CHARI-
TABLE Trust Vvs. Tonr COMMISSIONER OT
Income Tax

Insurance

Contract of—Clause that differences between
parties to be referred to arbitration—Effeet of.
See Contract

Interpretation

Of deed—Fxpressed intention of partics must be -

discovered.
See Deed ...

Jurisdiction

Of court to entertain action where parties had
agreed to refer all differences to arbitration.
See Contract

Of Municipal Magistrate to try offences
under Quarantine and Prevention of Diseases
Ordinance.

See Quarantine

Ordinance

and Prevention. of Discases

Jus Retentionis

See Land Settlement Ordinance
See Fidei commissum

Kapurala

Of Dewala.

Is office held by hereditary right.
See Dewala

Land Commissioner

Power of to bind Crown.
See Lease .

Landlord and Tenant

See Under Rent Restriction Ordinance.

Land Settlement Ordinance

Land Settlement Ordinance, section 8—Clavmant
declared purchaser of property—Sale of property
pending settlement proceedings by claimant—Im-
provements made by purchasers—=Settlement order
made subsequently in -claimant’s favour—~Sale of
title under settlement order to third party—Due
Registration—Plea of exceptio rei Venditae et
Traditae—lIs it available against a party claiming
title under settlement order—Trust—Compensation
for improvements—JIus retentionis—Trust Ordi-
nance, section 98 (Cap. 72), ®
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By Deed 3 D4 of 1928 one G, who was declared, e

the purchaser of the property in question under
the Waste Lands Ordinance, No. 1 of 1897 trans-
ferred it to the 1st defendant, who in, turn
conveyed the same to the 3rd defendant.

By a final order dated 27-10-33 m'ldc.under
section 8 of the Land Settlement Ordinances
(Cap. 319) and duly regist®red, G was declared
entitled to the property. G’s rights were sold in
execution against him subsequently and they
dewlved on plaintiff whose title deeds were
registered on the same folio as the Settlemént
Order. 3 D4 was not registered. No evidence
was led to show that plaintiff was not a bona fide
purchaser. The defendants planted and im-
proved the property for which they ®aimed
compensation and a jus relentionis.

Held :
the property in G and wiped out all prcvmllq
titles.

(ii.) That in the circumstances the plea of exceptio
rei venditae et tradifae vgas not available to the
defendant against the plaintiff.

(iii.) That as the plaintiff is a bona fide pur-
chaser he ecannot be said to hold the property in
trust for the defendants. °

: @ :

(iv.) That the defendants were entitled to
compensation for improvementg and to a jus
retentionis until c@mpensation is paid.

PERIVACARUPPEN CHETTIAR VS. PHOPRITTOIIH
AgENTS, LD,

|

Lease |

Is lessee prntootcd by Rent Restricfion Ordi-
nance after expiry of lease. ;
See Itent Restriction Ordinances

Lease of Crown Lands—DBreach of contract—
Action for damages against Crown—Power of Land
Commissioner to ind Crown.

The plaintiff sued the Crown in damages in
consequence of the failure of the Government
Agent, Uva, who, he averred, was acting for ai®d
on behalf of the Crown, to fulfil a contract under-
taking to lease to him the right to tap and take
the produce of rubber trees on certain Crown
lands. The Government Agent was acting as; the
agent of the Land Commissioner.

Held : (1) That the transaction contemplated
by the contract was a lease of Crown land and
was governed by the Regulations relating to
sales and leases of Crown lands and approved by
the Secretary of State.

(2) That under those Regulations the Land

Commissioner was not competent to enter into o

this contract or to bind the Crown.

ATTORNEY-GENERAL vs. WIIESURIVA

Loan

Creditor eannot reecover more than double the
principal amount lent.
See (€ .‘ml.f.-:':.f(.'t

L ]
Motor Car Ordinance No. 45 of 1938

Iicences to be reckoned for grant of exclusive
_road service licence. e
See Omnibus Service Licensing Ordinance

(i.) That the Sgttlement Order vested .
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