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Action

For definition
Court of Requests.
See jurisdiction

.

Misjoinder of causes of action—Dismissal of
® action.

See Servitude
For declaration %f title to land appurtenant to

vihare by bhikku in charge.

See Buddhist Law,

\ !;, -
@ or damages for wrongful search of house.

e S¢ Damages

[
* Administrator

VWhen proper party

_ in partition proceedings.
e Ragition ot
L ]

L)
Decrqe against—Where binding on

heirs.
@ Sce PM®tition .

are e

Amendment
Of Plaint.
See Court of Requests
Of Indictment
See Criminal Procedure Code

Appeal

Admittance of documents in Appeal.
See Evidence e e
eNo appeal lies from order of Magistrate in main-
tenance proceedings refusing to vacate an order
dismissing application for maintenance.
See Maintenance 2

s

® Autrefois Acquit

See under Criminal Procedure Code

Bail
Order for—Person not under lawful arrest.
See Fugitive offenders ...

[ ]
of boundaries—-jurisdiction of

29

53

81

28

28

80

. 104

1Y)

40
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3 - . .o *
Questions for consideration on an application for. oy

e ©
Held : Tha.t the fact that an offence is of frequeftt

‘ occurrence in a particular area and that the accused

ﬁ)ersons may repeat such offence is not a ground for

’ refusing pail.

In( re application in M. C. Negombo No. 49097
501)

Brothels Ordinance

Brothels Ordinance (Chap. 25), section 2 (a)—
Charge of assisting in the management of a brothel—
What constitutes *® assisting " —Is evidence of pre-
vious acts of accus®d tending to show his interest in the
brothel admissible—Evidence Ordinance, section 14.

Held : (i.) "That the word * assisting,” in section
2 (a) of the Brothel¢ Ordinance connotes that the
p%rson assisting does so willingly, voluntarily or
with the intention of aiding the brothel keeper.

(ii.) That in a charge under section 2 (a) of the
Brothels Ordinance, evidence that the accused on a

88

to the brothel in question and that he was seen on
the pavement in front of the brothel on an earlier
date is admissible under section 14 of*the Evidence
Ordinance to show intention or knowdedge op the
part of the accused.

(iii.) That such evidence would also be admissghle
to rebut a possible defence as the prosecution cannot
lead evidence in rebuttal in a summary trial before
a Magistrate.

SorLoMmoN Arru vSs. R. C. PERERA, INSPECTOR
ofF PoLicE

Buddhist Law

Controlling Viharadhipathi—Sisyanu Sisya Pa-
ramparawe—mBhikku who is not the rightful incumbent
but in charge of Vihare—Can he maintain action for
declaration of title to land apyurienant to such Vihare
—Buddhist Temporalities Ordinance, Sections 8 and 4

The plaintiff, claiming to be the Viharadhipathi
of the Mailapitiya Vihare instituted this action in
1941 for a declaration of title to a paddy field alleg-
ing it to be an appurtenant of the Vihare. The
defendant inter alia denied the plaintiff’s right to
maintain the action on the ground that he was not
the rightful incumbent of the temple in question.

Admittedly Ratnajothi was the last lawful incum-
bent. It was also in evidence, (a) that about the
year 1940, Ratnajothi brought the plaintiff to the
temple in question, and after placing him in charge
of the Vihare with the consent of the dayakas, dis-
robed himself: (b) that thereafter the plaintiff
collected the rents and produce of other lands
appurtenant to the Vihare,

The plaintiff was not in Ratnajothi’s line of
pupillary succession nor was there evidence of any
other right in the plaintiff to succeed to the incum-
bency.

Held : That the plaintiff could not maintain the
action as he could not lawfully claim to be the head
of the Vihare.

PUNCHIRALA vsS. DHAMMANANDA THERO
Buddhist Law—** Thewawa priest * or assistant to
Viharadhipathi of Dambulle Vihare—;-Appointment
of such thewawa priest by Viharadhipathi—Keys of
o JYthare and iis effects entrusted to him—Refusal to
" deliver to Viharadhipathi —Can such $hewawa priest
claim right to officiate under Sisyanu Sisya Param-
parawa or by prescription—Should such dispute be
referred to Sangha—Is it purely a religious matter—
Jurisdiction of civil courts,

Plaintiff, as Viharadhipathi of Dambulle Vihare,
which consists of five shrine rooms, appointed
defendant on 15th August, 1928, as thewawa priest
or ‘‘ thewakarane unnanse ” (an assistant to the
plaintiff), to one of the shrine rooms, viz., Deva
Raja Vihare. The evidence shows that eve
successor to this office must be a sacerdotal descende
ant of one or the other of two original bhikkus and
the defendant was one such descendant.

When the defendant was appointed in 1928 he
accepted the keys of the said Deva Raja Viha® and
the effects belonging to it, i.e., certain icles
necessary for the performance of the ceremonies at

the shrine. The defendant was re-appoin®d on
3rd July, 1988, for a short time according t*flaintiff
e In March, 1943, plaintiff requested e de ant
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See PUNCHIRALA VS. DHAMMANANDA THERO 53 . Price control—Sale of potatoes above controlled
. : : price—Does the price order apply to locally grown
Certiorari potatoes—Are the columns specifying the conirolled
For declaring an Election Void. commodity and the Imporiers’, wholesale and retail
S e Ao L. 16 prices to be regarded as interdependent. & -
e To quash award of tribunal under Essential Heid : (i.) That the price order published in
Services (Avoidance of Strikes and Lockouts) Government Gazetie No. 9267 dated 5th May, 1944
Order 1942. applied to locally growna potatoes.
See Defence Regulations ... 48 (ii.) That each column in the said price order is =
independent and that while column 2 refers to
® Charitable Trust in];poatcd things,dthe other columns refer to goods
-wheth®r imported or locally grown.

See Trust. E 2t o
Civil Proceﬁure Code Er1as POLICE SERGEANT V8. HEWASILIVANGE ... 45
Section 472 applies to partition proceedings. oo Defence Fiegulations—Control of Prices—Bread—

See Parlition a8 Price of a loaf or a part of a loaf of any weight—Is it
Section 669—Underground encroachment by tfcf = cg{:;t:oljgi;ﬁ ‘r{’l gf;-mg 0) charge —Cuminal £ rocet.iure

fendant by tunnelling into plaintiffs’ land—Claim e taat by S T
for damages— Application for commission to inspect Held : (i.) That where an accused person is pray ’
and survey defendant’s land—Has Court jurisdiction duced before a Magistrate charged with offences @
to make such order. punishable with more than three months’ rigorous 4
Held : (i.) That where a prima facie case is made imprisorment or a fine of fifty rupees, it is irregular
out that a person, who has the power to make use to charge hun_ from the plaint without framing a
of his land to the injury of another, is actually doing charge as required by section 187 (1) of the Criminal
so, the Court can, under section 669 of the Civil ~ Procedure Code.
Pr_ocedqre Code, notx_vﬂ‘:hst?ndmg the de&qal of sgch (ii.) That the maximum prices at which a loaf or
einjury, issue a’coTnmls_smn or survey and inspection a part of a loaf of bread of any weight could be sold
of such person’s land, if the Court thinks it necessary are controlied. -
that it should have such evidence before it at the °
trial. Tuar Foop & Price CONTR: '
P | . 9 oL InspECTOR (Putta-
(M) That when issuing such a commission the lam) vs. Puncar Ban i TN
Cougt should impose such conditions as it deems el et S s
necessary to prevent injury to the person against Counsel L
whoﬂx. it is issued. .
. Assigned—Duties of—When defences ®f a
9 CureTiNAD CORPORATION L1D vs. E. P. A conflict. - Sy
o 'ErNANDO & OTHERS ) See Cour rima
Digitized by Noolaham Foundatio?ﬁ Surhof Crissabdppeds ALY
noolaham.org | aavanaiaam.org
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« Vihare entrusted to (llpm but was refused #nd this Section 753. | ; . ), T
action was institueed. See Revision e ® N6

The defendant contended (a) that the right to
officiate at the shrine rooms is regulated by the
Sisyanu Sisy® paramparawa rule of succession and
that such right had devolved on him : (b) that he
had scquired the right to hold the office by pre-
seription : (¢) that as a pupillary dgscendant of one
of ®the original ‘priests he was entitled to be
appointed to one of the five shrine rooms.

The District Judge held against the defenda<t
who appealed.

Held : (i.) That the plaintiff was entitled to the
right and privilege of appointing bhikkus to officiate
at the five shrine rooms which comprise Dambulla
Vibhare.

(ii.) That as regards the articles belonging to the
Vihare in question, the defendant was in the position
of a bailee and he is bound to re-deliver them to the
plaintiff.

(iii.) That the fact that the articles vested i the

" trustee of the Vihare is no justification for the
defendant’s refusal to re-deliver them to the
plaintiff. '

(iv.) That as rights of a temporal nature are
involved in the action Courts of law could not
refuse to adjudicate on such rights.

DHAMMADASSI
60

Sr1 Daammasipnpt THERO VS.
THERO

Buddhist Temporalities Ordinance
Sections 3 and 4

o Section 547—Probate or letters of adminisiration—
Should it be stamped.

Held : That due stamping of a grant of probate
or of letters of administration required under
section 547 of the Civil Procedure Code has been
rendered unnecessary since the passing of dhe e
Estate Duty Ordinances.

HassaN vs. MuTHUwWAPPA @ . 108
Commission
= ] . 5 - .‘ ’
To inspect and Survey defendant’s land
See Civil Procedure Code . i3
L]
Compensation for Improvement® -
In respect of land reserved for a road. e :
See Thoroughfares Ordinance e W 2B
®
&
Consent )
@
Relevance of girl’s consent in charge of rape.
See Penal Code o 120 200D
Consideration
See Deed 80

Control of Prices




DJIGEST :
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Co-owner (]

€o-owner—Rubber plantation by —Can he possess
plantation irrespective of the share of the soil en-
titled to.

Held : That a co-owner is entitled to possess the
plantations made by him irrespective of the share
of the soil he is entitled to till common ownership
is put an end to by a partition decres®

et A
® ArNELIS SINGHO VS. MARY NoNA & ANOTHER ..,

Co-owner—Rights gfo improvements effected on
comnon property.
Held : That a co-owner who plants and improves
a portion of the common land is entitled to take all
he &Muifs of the improvements effected by him.

L ]
s PE®rIs SINGHO & ANOTHER vS. NoMis

2 ©
Court.of Criminal Appeal

Coguiction for attempted murder—Death of injured
man -befdPe Wrigl—Cause of death unconnected with
injuries Mused—Statements of injured man as to how
he came bYglis injuries—When admissible as part of

s gestae—F'ailure on the part of irial judge to indi-
cate to the jury possible basis for a lesser offence—
Common intention—Directions not sufficiently clear—
Evidence Ordinance, sections 6 and 32—Court of
Criminal Appeal Orainance, section 5 (1), proviso.

The three appellants were convicted of (a)
attempted murder (b) causing simple hurt.

It was in evidence that the injured man was
admitted to hospital on 3-7-44 suffering from a

fracture of the parietal bone ; that he was discharged ,

from hospital on 14-9-44, after his fracture was
healed ; that on 24-9-44 he was again admitted to
hospital suffering from bed sores ; that he died on
the morning of 23-10-44 ; that the post-mortem
revealed that death was due to septic absorption
due to bed sores.

It was contended for the appellant that a state-
ment made oy the injured man (deceased at the
timé€ of trial) to the Headman, to the effect that the
appellants assaulted him, should not have bcen
admitted and its admission had caused substantial
myjiscarriage of justice. E

A further objection was taken to the admission
of a similar statement made by the injured man to
his son, who, in the course of giving evidence in
support of the 2nd count (of causing simpe hurt to
himself) stated that on hearing cries he ran to his
father who was lying fallen and on questioning hime

as to wRo asiubted him, mentioned the names of the®

tPpree accused as his assailants. The assault on the
¢on took place within one fathom from his father.

Held : (i.) That the statement of the deceased to
the Headman was inadmissible under section 32 of
the Evidence Ordinance. Nor was it admissible
under section 6 as it did not form part of the res
gestee.

(ii.) That having regard to the evidence in the
case the court was satisfied that no substantial
misearriage of justige had resulted from the ad-
mission of such stgtement.

(iii.) That the statement of the deceased to his
son was inadmissible under section 32 of the Evi-
dence Ordinance, but wassdmissible under section 6
as $orming part of the 7es geste.

(iv.) That as the trial judge in his charge sug-
gested thad the accused or anyone of them may by
reason of self-induced intoxication have been in-

capable of forming a murderous intention hBisglllnt%%%iby Nod

64

65

have p’oixed out, that (a) if the j u?y thought that
there wal no murderous inéention but merely
knowledge that their acts were likfly to cause death,
the offence was one only of attempted culpable

homicide not amounting to murder (b) that if know-
ledge was not established the' offence®was one of

voluntarily causing hurt. -~

(v.) That as it appeared from the charge that%he
directions on consmon intention did not make jt
clear to the jury that to convict all the accused of
the offence of attempted murder, each one of them
at the time of the assault was actuated by a common
intention not only to beat the injured man, but also
to cause his death, or such bodily injuries as were
sufficient to cause death, ‘the convietion for
attempted murder should not be allowed to stand.

Rex vs. Heras Hamy & Two OTHERS

Indictment for murder—Plea of self-defence—
Failure of trial Judge to comment on maitters vital to
defence—DMisdirection—Remarks  prejudicial  fo
accused.

The appellant was indicted with murder by shoot-
ing but was convicted of culpable homicide not
amounting to murder— jury indicating that he
exceeded the right of private defence—None of the
prosecution witnesses saw the shooting but the
appellant admitted causing the two injuries on the
deceased which according to expert evidence had
been caused by gunshots fired from 70 and 10-15 feet
respectively. The appellant further stated that he
set out to go to Point Pedro with a gun when the
deceased came with a sword calling on him to stop.
Appellant burried away to escape and at the same
time loaded his gun. He warned the deceased and
when deceased was about 46 feet fired the 1st shot.
The deceased continued to come on and when
appellant found he could not retreat any further
owing to a deep ditch, he fired the 2nd shot (fatal)
at a distance of 6 to 10 feet, as he feared he would
be killed. The learned trial judge (a) failed to
comment on the expert evidence which would have
furnished the jury with the range at which each of
the shots was fired.

(b) inadvertently made an error in stating the
distance at which the 2nd shot was fired leaving a
possible impression that the shot was fired at a
distance three times as great as the actual distance.

(c) failed to point out that the furthgr retreat of
the appellant was prevented by the deep ditch.

- eld : (i.) That these amounted to misdirections

ofea matter vital to the defence and the conviction
could not be allowed to stand.

(ii.) That, when an accused had been indicted
separately with the murder of another person on the
same day and acquitted after trial, a reference to
such * murder,” by the trial judge in his charge
without pointing out to the jury that he had been
acquitted, may cause considerable prejudice in the
minds of the jury agsinst the accused.

Rex vs. K. Murru

Charge of atlempt to murder—Verdict of voluntarily
causing gricoous hurt—Failure on the part of trial
Judge to direct that a verdict of causing grievous hart
on sudden and grave provocation possible— 4 Item?;m
of conviction. ®

The appellant was charged with the offc of
attempt to murder. The jury’s verdict was {lgat he
yas guilty of voluntarily causing grigvous t“lg't

pRuon

haXurther the jury indicated that in their o
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there was * latent®rovocation,” The learn Prial Criminal Procedire : -
_ * e judge failed to direct ghat it would be poss® le for Criminal Trial—Trial Judge mentioling during
them to return a v®rdict of causing grievous hurt the course of the examination of 1st prosecution
e on grave and sudden provocation. itness that even if accused were found guilty facts

Held : That in the circumstances, the conviction of case would not justify sentence of 'ampmsonment:— .
should be altered to one under section 326 of the Plea of guilt by accused—Influence of the Judge's
Penal Code @nd that a sentence of two years' remarks on. et :
rigorous imprisonment would be sufficient. The trial Juslge in a criminal case in the course

) i of the examination of the 1st prosecution witness

Rex vs. M. G. P. FErRNANDO . 101 stated that ** judging from the facts and circum- e

stances of the case as revealed by the evidence,"
Appeal from sentence. he felt that that was not a case in whictl: afsen?t;ge
. s of imprisonment was called for e#en if he foun e
no{lilrﬂém’ll;}il;;’ tv;hfnrﬁladgle‘?ac;f ;::Iclepggg h;r?areéﬁz accused guilty after trial. _Later the ‘accusgd
evidence recorded by the Magistrate indicated that pleaded guilty to the two indictments against R
the accused exceeded his right of self-defence and and was convicted and sentenced to a fine of Rs.30 %
i 8 £ e on each of the three counts of the 1st indictment

that he fatally injured the paramour of his mistress ; : : b Ld
: : : 2 and to imprisonment till the rising of the Couet on

when trying to break into his house, a sentence of the 2nd indictment. On an application b e ®

four years' rigorous imprisonment would be ade- B A s Pp ¥ y ’
uate ' Attorney-General for enhancement of seritence the
= ' accused pleaded that he would notﬂ&xave plegded
guilty to the indictments but for the suggestion

Pexi v K L EpcrRALe s thrown out by the Court that if lllle plgadetbgu&ty

. »niently dealt with. ®

Indictment for murder—Several accused—State- he would be lenienth ;
ment to Magistrate by one accused implicating others— Held : 1’.12.11_5("11; tge Ple?sn‘)f g;uli;}ci:ﬁnnot be;sgarded.
Admissibility of such statement at trial—Assigned as unqualified admissions ok guitt.

Counsel—Conflict of defences during trial—Assign- onsy 3
ment of separate Counsel—Prejudice to accused— Tor AMTORNEY-GENERAL Y6 KEENATRO 0 19
gu:;ffﬂiz{ assigned Counsel when defences appear. Conviction for criminal breach of trust of goods—

) ® Power of Court to order restoration of goods to com-

Held : (i.) That a statement, made by a co- plainant.
accused to the Magistrate in the course of his in- Held : That a Criminal Court has no power to
quiry implicating the other accused ; could be taken order goods in respect of which criminal breach of
into consideration by the jury, where such co- trust has heen committed to be restored to the
accused gave evidence re-affirming in effect the OWner.
statement made to the Magistrate, provided that
the Judge gave a proper direction to them on the MARTIN SiNGHO & ANOTHER VS, THAMBIAH &
question of corroboration. - Two OTHERS ® 2e

(ii.) That where several accused, charged with 5 /
murder, were defended by one assigned counsel and Undefended accused—Failure to comply with
one of the accused, contrary to instructions given to section 296 (1) of the Criminal Procedure Code.
his counsel, got into the witness-box and gave evi- Held : That the failure to comply wit_h .the ®
dence implicating the other accused, whereupon the requirements of section 206 (1) of the Crimireal
court assigned his defence to another counsel, such Procedure Code is a fatal irregularity.
accused could not be said to have been unrepre- : :
gented till the 2nd counsel took over. SuMANAPALA VS. JAYETILEKE, S. I, POLICE. vy 46

Rex vs. H. Puncar Banpa & Two Orners ... 110 Charge— Reference io GGazelles which_did not disclose

° offence charged—V alidity of conviction.
.» In a cherge reference was made to certain
€ or=t ol Beqrcsts L Gazettes which, however, did not contain the pro-
Jurisdiction in action for definition of boundaricse” evision of law under which the charge was made,
See Jurisdiction T ®jeld : That a conviction, based ongsuch charge
b d ? g L]
was bad.
Order refusing amendment of plaint—Powers of : N '
Supreme Court in revision. ArruaaMy & AnoTnenr vs. ERkanvavaxe, S. 1., ®

See Revision 8o PoLice Gt B

ourts r nce Lxpiry of defence regulation pendin trial. an
Courts Ordina Expiry of def gulation pending trial. C
_ L ) et trial be proceeded with.

Proctor—Pleading guilty to a charge of criminal See Defence Regulations 80
breach of trusi—Application to strike proctor off the
Roll—Courts Ordinance, seciion 17. Absence of material wilness for defence though

A proctor pleaded guilty to a charge of criminal served with summons —Intimation to court after close
breach of trust of a postal order of the value of ten of prosecution —Application for ® postponement on
rupees. An application was then made to the that ground— Refusal by Magistrate—Is it jusiifiable.
Supréme Court to strike his name off the roll of After the prosecution was closed, the defence -
proctgrs. In view of the special circumstances of intimated to court that a material witness for thie
the cage the Supreme Court suspended him from defence was absent, though served with summons,
practicg for one month, and made an application to court for a postpone- .

‘ % ment of the trial on that ground. The Magistrate

I}P. Mo"AMED W £ refused the application,
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Pincaa vs. VELOO, SUB-INSPECTOR OF PorICE g &3
L ]
L ]

L] L3
\ Section 330—Plea of autrefois acquit—Is it
#ilable when there had been no adjudication upon
Ohe merits of the earlier charge.

An application was made for a postponement of
the trial on the ground that the principal witness for
the prosecution was absent. The Magistrate re-
fused the applicant and called upon the prosecution
to lead evidence of witnesses who were present.
This was not done and the accused was discharged.

A fresh plaint wag subsequently filed charging
the accused on the sagme facts. Accused raised the
plea of autrefois acquit.

Held : That the plea of autrefois acquit was not
available to the accusedeas there was no adjudi-
catmwn upon the merits of the earlier charge.

FERNANDO VvS. RAJASOORIYA, INSPECTOR oOF
Porice ..,

80

e, o ®
° L] []
. - . Q L]
2 L]
* Held: That in the circumstances, the refusal to ° Secigon 172—Statement of accuseg to Headman— .
postpone was,justified. Likelihoof§ of it being sole evidence fo establish >t
& accused’s presence at scene of® oﬁence—}?‘az.lwe. to
¢ JAYAWARDENE VS. SARUSUDEEN ... 105 include such statement in ind-ictment—-Apg?hcatwn
% to amend, by including such statement—Prejudice to &
Charge of cattle theft—Failure of the prosecution accused—DMatters to be taken inlo consideration.
witness to refer to description of animal in the charge. Held : That an application to amend the indict-
Held : That, where the only evidence for the ment, by including in the list of prodactions dhe
prosecution in a case of cattle theft Was that the statement made by the accused to the Village Head-
** head of cattle described in the charge sheet *” was man and referred to in the lower court, should I
femoved by the accused without a reference to the allowed, although such statement is likely to be the
details given in the charge, the conviction could not only evidence available to the prosecution to
be sustained. . establish that the accused was at the scene of the
offence.
BABBU SiNGHO Vs, JosEPH, INSPECTOR OF PoLICE 108
s Rex vs. ManueL Cooray o 104
inrinal Procedure Code =y _ =
o Seati Criminal Law—Indictment for Muraer—Provo-
o ecg:ms’ 32 and a9 cation— Wife’s confession of adultery—Whether
See Fugigoe offenders ... 43 sufficient provocation to reduce murcer io man-
Secijon 206 (1) slaughter—Functions of judge and jury.
: o ' . Held : (i.) That a sudden confession of adultery
SciCn:n z.nal AL e without more can never constitute provocation of a
Sectiors 330 and 381—Charge and conviction under sort which might reduce murder to manslaughter.
repealed régulation—Conviction guashed, proceedings (ii.) That this rule applies to either spouse alike.
1#d to be a Nullity—Subsequent charge anu conviciion Per VISCOUNT SIMON :—(a) In dealing with pro-
Jor same offence under proper regulation—Plea of vocation.as justifying the view that the crime may
autrefois acquit—Its availability. pe manslaughter and not murder, a distinction must
Where a conviction under a repealed regulation be made between what the judge lays down as o
is quashed on appeal, because the proceedings were matter of law, and what the jury decides as matter
held to pe a nullity, and subsequently the accused of fack, If th.ere is no sufficient material, even on a e
was charged and convicted under the proper view of the ev@ence most favourable to the accused,
regulation, and on the plea of autrefois acquit being for a jury (which means a reasonable jury) to form
raised on behalf of the accused. the view that a reasonable person so provoked could
Held : That the plea of autrefois acquit was not bel driven, thrm;lgh transport of psimssmn and loss of
available because at the earlier trial the accused 2?12&03??%11;302 i&i%r;%lgfc:;e:h?g ;:;g (;griglzﬁlé ®
was never in peril and had merely been discharged. duty of:the judgs-as a mather of Law: touditeat the
. : . 5
: jury that the evidence does not support a verdict
WILBERT PERERA VS. JOHORAN (8. L, PoLiCE) ... 655 of manslaughter. If, on the other hand, the case
: is one in which the view might fairly be taken (q)
gg:té%?i t}fg:!?‘qf Prices 62 that a reasonable person, in consequence of the
' provocation received, might be so rendered, subject
S - . to passion or loss of control as to be led to use the
Section 152 (8)—Charge under section 443 of the ; ;
Penal CodeHSJ(Fao)uld a cgnviction under this se{tion vialen c‘;. W;th ffftal res:lllts%}z;nd ,é(-b-). thaft thehaccused
. i 4 was in fact acting under the stress of such provo-
g&nﬁiﬂ?{? de merely because the Magistrate etried cation, then it is for the jury to determine whether *
5 P - on its view of the facts manslaughter or murder
Coion. et O5ge Wl o b ek i ki | the appropriate vendich, It is hardly necassry
\ . ; el ) emphasis on the importance of gonsidering,
because the Magistrate tried the accused symmarily. ..,/ Where the homicide does not follow immediately

s Jaeon the provocation, whether the accused, if acting
ajw reasonable man, had * time to cool.”

(b) The whole doctrine relating to provocation
depends on the fact that it causes, or may cause, a
sudden and temporary loss of self control whereby
malice which is the formation of an intention to kill
or to inflict grievous bodily harm, is negatived.
Consequently, where the provocation inspires an
actual intention to kill (such as Holmes admitted
in the present case), or to inflict grievous bodily
harm, the doctrine that provocation mray reduce to
manslaughter seldom applies. Only one very
special exception has been recognised, viz. the
actual firding of a spouse in the act of adultery.
This has always been treated as an exception to the
general rule : Manning R. vs. Maddy ( 1671) 2 Kpb.
829 ;1 Veut 158. Blackstone Commentaries Bk. [V
p. 192, justifies the exception on the ground that
** there could not be a greater provoecation.” gut
it has been rightly laid down that the exception
cannot be extended. @ ‘ .

@
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(¢) It is enough tesay that the duty of the jude

« gt the trial, in relevant cases, is to tell the jur@that
a confession of adulge® without more is never
sufficient to reduce an offence which would other-

o Wise be murder to manslaughter, and that in no

case could wordg alone, save in circumstances of a
most extreme and exceptional character, so reduce
the crigpe. Waen words alone are relied upon in
extenuati®h, the duty rests on the judge to consider
whetleer they are of this violent® provocative
character, and if he is satisfied that they cannot
reasonably be so regarded, to direct the jury
accordingly.

(d) The reason why the problem of drawing the
line between murder and manslaughter, where there
has been provocation, is so difficult and so import-
ant, is because the sentence for murder is fixed and

®utomatic. In the case of lesser crimes, provo-
cation does not alter the nature of the offence at all :
but it is allowed fot in the sentence.

HorMES vs. DIRECTOR OoF PUBLIC PROSECUTIONS

Crown Land

Permit to occupy—Is it cancelled by death of
permit holder.
See Land Development Ordinance ... @@

Road Reservation—Can possessor for over ten
years claim rights under Encroachment upon
Crown Lands Ordinance.

See Thoroughfares Ordinance

Damages

Jurisdiction of tribunal under Essential Services
® (Avoidance of Strikes and Lockouts) Order
1942, to award damages. :

See Defence Regulations

Action for damages—=Search of plaintiff’s house
8y Police without judicial sanction on complainl of
theft made by defendant—Stolen property not found—
Charge made on inadequate information—Need
“malice > on the part of the defendant be proved.

Held : That, in an action for damages for causing
unjustified search of plaintiff’s residence by the
Police without judicial sanction, on an alleged
charge of theft made by defendant on inadequate
materials, the plpintiff need not prove malice on the
part of the defendant.

BRaMiaa vs. RAYNER ...

Decree

Against administrator—When binding on heirs.
See Partition ; o

Right of heirs to intervene after interlocutory
partition decree. -
See Partition

Deed

Deed of rectification—Does title vest from the date
of rectification or from date of original deed—Can
vendee quail himself of vendor’s prescriptive possession
from date of original deed. .

Held®: (i.) That where a ** deed of rectification ”
is execujged the vendor’s title vests in the vendee as
from thedlate of the original deed and not from the
date ¢f .me reabification,

®

12

26

48

28

28

Defence Regulations

2 (ii.) That the vendee could regard himself as
successor in title to t8e vendor as from jhat date
and also avail himself of any prescriptive possession ®
by the vendor. '

L ]
Costa & AnoTHER Vs. REITH s e

Deed—Consideration acknowledged to have been
received earlier—sFinding by Court that consideration
not paid—Does this fact justify Court in holding that
deed 13 a donation. *

Held : That the mere fact that the transferor
did not receive the consideration mentioned in the
deed does not justify a Court hol®ing that sueh a
deed is a donation.

Nona Kumara vs. Parauma Narcmia® &.
ANOTHER .., fim iy o’ 3
®

Certiorari—Defence (Miscellaneous) Regulation 43¢
—T'e Essential Services (Avoidance of Strikes ang
Lock-outs Order, 1942—Settlement of tragde edi®pu
by Tribunal—Jurisdiction of Tritunal to agard
damages—DMeaning of * trade dispute.”

The Controller of Lanour, acting under se®tion 6 @
(2) of the Essential Services (Avoidance of Strikes
and Lock-outs Order, 1942), referred a dispute
between a workman and an employer engaged in
performing essential services to the Tribunal
appointment under section 5. The Tribunal was
appointed for the seltlement of trade dispute in
essential services. Section 8 of the Order enacted
that the award of the Triopunal was to be final and
was not to be called in question in any Court. The
Tribunal, in settling the dispute, amongst other
things, awarded a sum as damages to the workman.
The employer moved for a writ of cerfiorari to quash
the award on the ground that the Tribunal acted®
without jurisdiction or in excess of jurisdiction. It
was submitted that the dispute, being one between
the employer and a single workman, was not a
“ trade dispute ” within the meaning of the Order
of 1942, and that the Tribunal had no jurisdiction®
to award damages.

Held : (i.) That the definition of “trade dispute”
in the Orfer of 1942 was wide enough to include a
dispute between an employer and a single workman.,

_(ii.) That the dispute in question wasa trade dis-
pute in an essential service.
. (iii.) That the duty of the Tribunal was to settle
*the dispute and that in awarding damages to that
ewd ghe Tribunal was acting within its jurisdiction,

Brown & Co., LtpD. vS. ROBERTS

Defence (Food Control) Regulation, Part III,
Regulation 11 (6)—DMeaning of ** forthwith.”

Held : That the word * forthwith ' in Regu-
lation 11 (6) in Part III. of the Food Control
Regulations is used to mean ** in a reasonable time,’
that is to say, when the act is one which can be done
without any delay at all, and there are no special
circumstances occasioning delay, documents must
be made available for inspection at once.

®

WERKUNAGODA VS. DE Anwis 5 56

Defence (Control of Textile®) Regulalions—Regu-
lation 14 (1)—Meaning of ithe word ** dealer ’—Does ®
it include an wunlicensed dealer—Applicability of
section 67 of the Ceylon Penal Code to Befence
Regulatlions,

Digitized by Noolaham Foundation.
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” Held : (i.) That the word * dealer” in “no °

[ ]
Encr®achment upon Crowr® Lands

oteer persop than a dealer ” in®Regulation 14 (1) of
&e Defence (Control of Textiles) Regulations means Ordi_ AREes ®
® a dealer holding a textile licehse. Sections 9 and 10.
(ii.) That section 67 of the Ceylon Penal Codes See Thoroughfares Ordinance
i reach f the Defence Regulations. - °
£ b s ofihie Defence Regnlibions Essential Services (Avoidance of Strikes
PERERA vS. INSPECTOR GORDON oo 73 and Lock-outs) Order, 1942° _ »
Defence (Purchase of Foodstuffs) Regulations, 1942 Setlt’l:*.t:‘nen: of tra(ciled dnnv;putg Py =tribansls Jugiss
® —An unauthorised quantity of rice found in premises - ¢ 1}‘)'0" 2 I:;wax; f'a;:s ages;
belonging to accused—No specific evidence that See Defence Regulatio
accused purchased, or acquired the rice—V alidity ;
of conviction, Evidence
A quantity of rice, in excess of the authorised Evidence—Register of lands belonging to a chari-
- quantity, was found and seized in business premises table trust kept at Kachcheri—Is a certified copy of
of'which one of the accused was tenant. The other such register admissible—Absence of proof of autho-
® accuged was the manager of the business. No rity to keep such register or of purpose for which it
® spedific evidence was given as to the date of pur- was made or of the nature of sourges of information
b chase ommcquisition of the rice by the accused, but entered therein—Weight to be attached to such docu-
evidence given by the prosecution to the effect that meni—Hearsay.
the ®ice had been purchased or acquired on the date Held : (i.) That a *‘ register of gifted lands”
of ¢he seigure was not coptroverted oy the defence. belonging to a charitable Trust kept at a Kachcheri
Both accuse®l were convicted. is not a public document and a certified copy thereof
Held : (i.) That the contention that the accused is inadmissible in evidence.
ohad acqeired the_ rice on the date of seizure was (ii.) That even if it is admissible, in the absence
entitled to prevail. of proof ofighe purpose for which, or on whose autho-
(ii.) That both accused must be held responsible rity it was made, or of the nature of the knowledge
for the acquisition of the rice. which the persons who supplied the details as
regards title to the lands therein had, no weight can
CHITTAMPALAM VS, RAJAsoORIYA, 1. P. 70 be attached to such evidence.
Defence (Miscellaneous) Regulations—Charge under CHELLIAH & ANOTHER VS. SAIVA PARIPALANA
Regulation 17 (1)—Expiry of the regulation pending SABHAI
trial—Can trial ke proceeded with—Interpretation _
Ordinance Section 6 (3). Judicial notice cannot be taken that Food Control
Held : (i.) That the question, whether proceed- . guard is a public servant.
ings can be taken upon a statute which has expired, See Penal Code
is‘%urely one of construction. A ; . e !
(ii.) That, in the absence of a provision that Judicial notice of Proclamation bringing Ordi-
offences committed before the expiry of a regulation nance 1nto operation.
can be dealt with as though the expiry had not See Rent Restriction Ordinance
) taken place, no charge based on such regulation ; ]
pending at the time of such expiry can be proceeded Admittance of documents in appeal.
with thereafter. The appellant sought to produce in appeal the
(iii.) That, section 6 (3) of the Interpsetation records of two Village Tribunal cases, relevant to
«Ordinance does not apply to written laws that have the subject matter of the appeal and discovered
expired. after the appeal had been filed.
Held : That the documents may be admitted.
ATTORNEY-GENERAL Vs, FrRANCIS .., 89 |+ %
- e 2 ENDRIS DE SILVA & ANOTHER VS. ARNOLIS
ion o®
Don_atx ) : : 4 e ® Burden of- proof in prosecution for cultivation
Deed—Qonsideration received earlier—Is it ®a of hemp plant.
N , _ donation. See Poisons Opium and Dangerous Drugs Ordi-
o See Decd 80 nance e
Muslim father’s donation to minor. When Evidence—Conspiring to smuggle paddy on forged
possession by f_'ather can be regarded as permit—Charge of fmi;gdulently% d?shony;stlyfusfng
possession by minor. as genuine a forged permit—Only evidence is that one
See Muslim Law . 106 of the conspirators pointed o1 t accuses as the person
h who gave the permit—Denial by such conspirator at
Ejectment trial that he pointea out—Is such evidence admissible
Power to eject ffom Crown land held on permit. —Evidence Ordinance, section 10. :
See Land Devel®pment Ordinance 4 The appellant was charged (as first accused) with
having fraudulently or dishonestly used as genuine
Election a document forged for the purpose of cheating,
= ® namely the document P 2 which purported to be
eDisqualified person voting at election of Chair- a permit purporting to have been issued bY the
man . of Village Committee—Validity of Deputy Food Controller of Vavuniya in fawur of
Eleqtion. the second accused authorising him to tra‘nsport
See Quo Warranto e 41 | o paddy. . °o
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