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Certiorari—Writ of, against Teatile Controller—
Cancellation of textile licences acting under Regu-
latiogs 62 of the Defence (Control of Textiles) Regula-
twons, 1945—Jurisdiction of Supreme Court to issue
such writ—Courts Ordinance, section 42— Infernre.

tutio-in-integrum. = R PA

Held : (i.) That, where tu. plaintiff know_s that
the defendant is in prison, he e ascertain the
prison in which the defendant is confi.. @ 2nd serve
summons in the manner indicated% Sn 68 of

10T Y S€Clag
the Ciwvil Procedure Code,

Accomplice tation of words ** or other person or tribunal” and
See Decoy 100 ?:jgrg;ﬁg };ggllgsz%—ziﬁphcabmty of ejusdem generis
L]
Agency . Held : (i.) That the Controller of Textiles, in
inei i : making an ordgr under Regulation 62 of the Defence
e (Control of Textiles) Regulations 1945, acts judici- ®
commission from seller—Is agent entitled to payment ally,smad ey pctiol (o, s ngl “’.l‘thlll e
from purchaser 8 meaning of section 42 of the Courts Ordinance.
P k=8 (ii.) That the Supreme Court has jurisdiction to
Held : (i.) That an agent employed to purchase issue a mandate in the nature of a writ of certiorari
property, who received a secret profit from the * on the Textile Controller to question the correctness
seller, is not entitled to insist on fulfilling any pro- of such order.
mise by the purchaser to pay commission to him. (iii.) That the  ejusdem generis ’ rule cannot be
S S : applied in the interpretation of the words ‘“ or other
AUNDRANAYAGAM VS, SUPPRAMANTAN CureTTIAR 87 person or tribunal ”’ in section 42 of the Courts
3 Ordinance.
Aligony (iv.) That the words * according to law > in
e Sge Digorce ... 93 section 42 of the Courts Ordinance should be inter-
preted to mean according to English Law.
Attorfley : MouAMED THASSIM vS. THE CONTROLLER OF
b o Power of Attorney by purdanishin lady. TEXTILES 42
See Power of Attorney 1
Certiorari—Order made by Textile Coniroller under
Buddhist Law Regulation 621 of the Defence (Control of Teuxtiles)
2 : : Regulations, 1945—Bias on the part of the Controller
Temporary occupation of room an temple by pupil —1Is it a ground for quashing such order.
priest with permission of Viharadhipathy—Refusal hat toas :
to leave—Persistent assertion of right to remain— Held :  That inasmuicht as;a iproceeding under
Does such conduct render pupil liable to be ejected Regulation 62 of the Defence (Control of Textiles)
from temple. Regulations 1945 is a judicial inquiry, the Controller
g ) ) should possess an open mind and should be free from
Where a Buddhist priest entered into temporary bias.
occupation of a room in the temple with the per- (ii.) That where it is shown that the Controller’s *
mission of his tutor, the Viharadhipathy, but later mind was tainted with bias, he has acted without
persisted in his occupation of the room and refused jurisdiction and an application for a certiorari to
to leave it though requested, quash an order made in such proceedings should be
Held : That such Buddhist priest has by his allowed. ®
conduect rendered himself liable to be ejected from
the temple premises. A.TR. L. MoBAMED THASSIM vsS. CONTROLLER OF
EXTILES 82
DHAMMARATANA VS. ISTAVIRA 40 :
o Civil Procedure .
- Certiorari Ex parte decree—Application to set aside—Juris-
Certiorari—Essential Services (Avoidance of Strikes diction of court that passed such decree fo entertain
and Lockouts) Order, 1942—Jurisdiction of T'ribunal. such application—When may a party apply to
The Commissioner of Labour, acting under para- Supreme Court.
graph 6 of the Essential Services (Avoidance of Held : (i.) That where an ex paife order had been
S.trikes and Lockouts) Order, 1942, referred a made behind the back of a party by any court, such
petition 8o the District Judge stating that he was court has jurisdiction to entertain and determine
satisfied that the petition related to a trade dispute. an application by the party affected to vacate such
A preliminary objection was taken before the order.
District Judge that the petition did not disclose a (ii.) That an application for relief to the court
trade dispute. The Distiict Judge held that the that passed such ex parte decree should be made
Cpn}mlssmner S df:cmlon ipso facto cor lfe}'l‘f‘-d JUris- before the Supreme Court is moved to interfere.
diction on the Tribunal to inquire into tno matter,
and made an award. LOKUMENIKE VS. SILINDUHAMY . 102
Held : Quashing the proceedings and award, that
the c?isl:;rict Judge has to be satisfied in his own Civil Procedure Code
g::lﬁnefi i“;t Jﬁlg olfdtéf"on discloses a trade dispute as Sertions 68, 808 and 839—Summons—Service of,
* when defe. M thaj atl—Plaintiff’s duty—Failure to
; iture. Service to last known place of abode
LipTons L. i BT affix substiture.. °', P o
TD VS. GUNASEKERA 29 a{-f st rff " an, 2 of the term ** abode —Resti-
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(ii.) That, where Substituted service wase not
affixed to the last known place of abode as directed
by Court, such service was bad and a judgment
entered on such service should be set aside.

MEERALEVVAI V“i . SEENITHAMBY

Sections 825 and 326—Application under, by land-
olord for resisting Fiscal by tenant’s agent claiming to
be sub-tenant—Compromise by parties—Agreement
to give possession on specified date—Failure to give
possession—Re-issue of writ—Obsiruction by tenant’s
servant claiming rights on deed of purchase—Bona
fides of transaction.

A landlord took out writ against his tenant (1st
respondent) for ejecting him. The 2nd respondent
claiming to be a sub-tenant of 1st respondent
obstructed the Fiscal and a consequent application
under section 325 of the Civil Procedure Code was
compromised, the respondents agreeing to deliver
possession on a specified date and not to sublet to a
third party in the meantime. On failure to deliver
possession as agreed, writ was re-issued when the
3rd respondent, claiming a share of the premises
on a deed of purchase, resisted deliveryof possession.
A second application, under the said section 325
made on that ground was dismissed by the learned
Commissioner after inquiry, as he thought that the
claim under the deed was a bona fide one. The
landlord appealed.

There was acceptable evidence to the effect (a)
that the sub-letting to the 2nd respondent was a
nominal one and the 1st respondent continued to
carry on the business at the premises even when the
2nd respondent obstructed the Fiscal ; (o) that the
3gd respondent was managing the said business even
when the 2nd respondent was regarded as sub-
tenant ; (c) that the 3rd respondent was a servant
eof the 1st respondent, who even at the date of
inquiry was visiting the shop almost daily ; (d) that
onghe said deed 3rd respondent acquired title inter
alia to a 1/24th share of the premises for Rs. 7,000
and that the vendee had agreed to dispense with
search ; (¢) the 3rd respondent did not take the
slightest interest in regard to the transaction, but
it was tige 1st respondent who was present and gave
instructions and who paid the money.

Held : That in the circumstances, the deed pro-
duced by the 3rd respondent was obtained in his
favour by the 1st ®espondent with a view to resist
the attempts to obtain delivery of possession by the
landlord.

JorN SinGHO Vvs. BEETAN SiNGHO & OTHERS

Section 417—Security for costs—Defendant tre-
siding out of jurisdiction.

Held : That in exercising his discretion under
section 417 of the Civil Procedure Code, the Judge
must give reasons for his order.

GirrgacAMA vs. W. HATHURUSINGHE ef al

Section 615—Application to modify order for
alimony.
See Divorce ...

Compensation for Improvements

Compensation—Improvements by purchaser on pro-
perty gifted® subject to fidei commissum—Purchaser
unaware of fidei commissum—Is he a mala fide
possessor—Can traifsferee from such improver claim
compensation.

63

93

Held : (i.) That a person, who makes ilnprove-
ments on property purchased from the heirs of a
donee, without being aware that the gift to such
donee was subject to a fidei commissum, is in the
position of a bona fide improver.

(ii.) That a transferee from such improver is

entitled to compensation for such improvements
from the fidei commissaries..

MARCELINE FErnanpo & OrHERS Vvs. PEDRU

FrernanDo & OTHERS ¢

Contract

of Service—does mandamus lie to compel per-
formance of obligations.
See Mandamus

Building contract—Provision for payment of liqu®-
dated damages for delay in completion—Does thig
provision operate where the builder or contractor fails
to complete the building. L e

A building contractor was sued for damagesgon
the following provision in the agreement for failure
to complete the building :—

“92  If the contractor fails to complete the
works by the date named in Clause 21 or within any
extended time to which he may become entitled
under these presents and if the Architects shall
certify in writing on or before the date of issue of
their certificate for the last payment to which the
contractor may become entitled hereunder that the
works could reasonably have been completed by the
said date or within the said extended time, then the
contractor shall pay or allow to the employers the
sum of Rs. 500 per month as agieed and liquidated
damages and not by way of penalty for every
month beyond the said date or extended time, as the
case may be, during which the works shall remain
unfinished, and such damages may be deducted
from any moneys due or which may become due to
the contractor.”

Held : That the agreement to pay liquidated
damages under this clause can only operate where
the builder or contractor in fact completes the
building, ahd has no application where he does not
complete the building.

MouaMED vs. WIJEWARDENA

Co-operative Societies

Co-operative Society—Action against, by dismissed
manager of its stores, who was also a member, to re-
cover deposit—Defence that plaintiff misappropriated
moneys of society and dispute should have been referred
to Registrar—Is plaintiff’s claim barred by section 45
(b) and (c) of Co-operative Societies’ Ordinance,
(chap. 107).

The plaintiff, who was a member of the defendant
Co-operative Society was appointed the manager
of its stores. His services were dispensed with
after some time. This action was instituted by the
plaintiff to recover a sum of Rs. 250 b8ing a part of
his security deposited with the defendant.

The defendant pleaded (i.) that the plaintiff had
misappropriated a sum of Rs. 1,370.12 and that the
plaintiff’s claim be set off against this sum.

(ii.) that the plaintiff’s claim was barred by the
provisions of section 45 (b) and (¢) of the Co-
operative Societies’ Ordinance, chap. 107.

On a preliminary issue based on (ii.) the Com-
missioner dismissed plaintiff’s action with costs,

68
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pPeEST :

Held ! (i.) That in the absence of evidence to
show what the functions of the plaintiff as manager
of the stores were, or what authority he had to bind
the Society, the plaintiff cannot be considered to be
an officer of the society within the meaning of
section 45 (e¢) of the Co-operative Ordinance
(chap. 107). .

(ii.) That the claim of the Society against the
Manager of its Stores for misappropriating moneys
of the society cannot be said to be a dispute between
the society and one of its members within the
meaning of setion 45 (b) of the same Ordinance.

. MEERA LEBBE vs. THt VANNARPONNAI WEST
Co-0PERATIVE SoCIETY. LTD.

Co-operative Societies Ordinance (Cap. 107)—
Section 45—Scope of section.
eld : That a dispute between a society regis-
ered under the Co-operative Societies Ordinance
and one of its members in regard to a transaction
net restilting from membership is outside the scope
of sgction 45 of the Ordinance.

CADER MoHIDEEN vs. Tl Laxka Matua Co-
OPERATIVE STORES

Co-owners

Exclusive possession to establish prescription.
See Partition S

Tenancy of co-owned property—Property trans-
ferred to one co-owner pending partition action.
Is new tenaney created.

See Landlord and Tenant

Counsel

Absent on trial date—Accused defended by
assigned counsel.
See Court of Criminal Appeal

Court of Criminal Appeal

Court of Criminal Appeal—dJoinder of three charges
of murder in one indictment—Desirabilily of such
joinder—Permissibility—Criminal Procedure Code,
section 179 (1) and 180 (1)—Discretionary power
of the Judge.

The accused-appellant was convicted on three
charges of murder included in one indictment.
Before the trial commenced counsel for the accused
sobjectedl to the joinder, but the trial Judge allowed
it as the evidence in the case was so interwoven
that it was difficult to separate the three charges.
It was argued in appeal that the joinder was not
permissible, and that, even if permissible, it should
not have been allowed in the particular case as it
caused prejudice to the accused.

Held : (i.) That the practice of including more
than one charge in an indietment for murder is not
a desirable one ; but

(ii.) That on the facts of the present case, the
joinder was ®legally permissible either under
section 179 (1) or under section 180 (1) of the
Criminal Procedure Code, and that the permission
of such joinder was a matter within the discretion
of the trial Judge.

REx vs. A. PEpRICK SINGHO

@
Evidence—First complaint of an offence—W hen
admissible—Criminal Procedure Code, section, 321

15

60

69

91

Evid®nce Ordinance, sections @2 and 157—Court of
Criminal Appeal Ordinance, section 5, proviso to—

Held : (i.) That the 1st information given under
section 121 of the Criminal Procedure Code is
admissible under section 157 of the Evidence
Ordinance provided («) that thegnformation is not
based on hearsay, unless hearsay matter is relevant
to explain egnduct, (b) that the informant is called
as a witness, except when tendered under section 32 @
of the Heridence Ordinanece.

(ii.) That as no substantial miscarriage of justice
to the accused had occurred, the appeal should be
dismissed under the proviso to section 5 of the
Court of Criminal Appeal Ordinance.

Rex vs. Ramu KARTHIGESU alias CHELLIAH

Appeal against sentence—Charges relating to
matters arising out of the same transaction—Punish-
ment—Penal Code, section 67.

The two appellants were convicted under six

- counts for offences committed in the course of the

same transaction. The sentences imposed were
ordered to run consecutively, but the total of the
sentences did not exceed the total which could have
been passed for the most serious of those offences.

On appeal against the sentences the court ex-
pressed the view that it would be better in such
cases to make sentences run concurrently and
varied the sentences giving effect to the opinion of
the presiding Judge that the accused merited a
sentence of at least ten years.

ReEy vs. R. P. D. HorHa & ANOTHER ‘.

Indiciment for murder—Plea of self-defence—
Charge to the jury—Absence of direction on intention
referred to in Exception 2 to section 294 of the Penal
Code. *

Held : (i.) That the “ intention » referred to in
Exception 2 to section 294 of the Penal Code is a
special kind of intention and its meaning should be
adequately explained to the jury.

(ii.) That where the jury were not given the
opportunity of considering its special meaning and
when it appears that in bringing a verdict of murder
the jury could well have had thg impression from
the charge that, if they found in fact, more harm
was done than necessary for the purpose of defence,
the proper verdict was that of murder, and not
culpable homicide not amounting to murder, the
latter verdict should be substituted for the former.

Rex vs. G. L. KirINELIS

Verdict of Murder—Presence of facts disclosing
basis for plea of grave and sudden provocation—
Failure of Trial Judge to direct jury to consider such
plea—Substitution of lesser offence.

The evidence disclosed elements of a plea based
on the fact that the applicant had lost his power of
self-control by reason of grave and sudden provo-
cation. The learned Judge in his charge referred
to this plea in dealing with the possible defences
available to the applicant, but failed to ask the jury
to consider the facts and decide thereon. The jury
by a majority of 5 to 2 brought in a eerdict of
murder.

- Held : That in the circumstanes, the gonviction
ornatoder should be set aside and a convietion for

10
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culpable homicide no§yamounting to murder sgould Verdict guilty of murder—KEvidence d&isclosing ®
be substituted therefor. elements of defence of grave and sudden provocation—

R ve. - PrEMARARNE .. 39 ﬂ"mh;z.re ot}; the r;na,rz of trial Judge to give adequate

irection thereon.

Indictment for murder—Counsel assigned for Held : That where in the absence of an adequate
defence—Absence of retained counsel at trial—Failure direction by the learned trial Judge to the jury on
to give adequate explanation of such counsel’s absence the defence that §he act was committed when the
—T'rial ordered to be proceeded with—gDefence con- accused had lost his power of self-control by reason

® ducted by assigned counsel—Conviction—V alidity— of grave and sudden provocation, when the elements
Miscarriage of Justice. @ of such defence was disclosed in the evidence, the

The accused was indicted with murder and conviction for murder cannot stand and a verdict
counsel was assigned for his defence. When the of culpable homicide not amountiig to murder
case was taken up for trial counsel said to have been should be substituted.
retained by the accused was absent presumably °
because the trial date had been advanced and no Rex vs. W. PREMERATNE alias BANDA 81
good cause was shown why retained counsel, if any,
was absent. The trial proceeded, assigned counsel Conviction for murder—Direction to jury by trial
representing ‘the accused, who was convicted of Judge not to consider verdict of culpable homicideg—
culpable homicide not amounting to murder. Misdirection.

Held - Fhanin the circumstances, it could not be The four appellants were convicted of murdef.
said that the accused did not have a fair and The defence was that the second accused igflictgd ®
proper trial. some injuries on the deceased in the exercise of t&e

. right of private defence, and that later some o®her

REX Vs. PERERA 33 persons—not the other accused—came and joined

: 1 i : ; in the attack on the deceased. The learned trial

Private defence—Exceeding the right —Puzziing Judge asked the jury to consider whether any of the
verdict by jury. e ; accused were guilty of murder or of voluntarily

Theaccused was mdicked il aitaegt e murder causing grievous hurt. Further he said that the
i‘t?g (?éieiiie(il?s 2:1? fil;{f;:;n}:i inlicted the ijuries on verdict of culpable homicide not amounting to

: [ R e ; : murder did not arise for consideration in this case.
E!’lilurx re;:t;rnzed aibes gonbllde'rmg the:; Vetld;jc'j Held : That, in the circumstances, the learned
S;’e lgle;;{azi? theo AS(:iI;Zef:) 32 t(())n“'ifé::ll%ecl!llﬁi"elggiuse}& trial Judge’s direction to the jury that they should
: ? : : b not consider the verdict of culpable homicide
ras ity ox not of attempled culpable homicde | ot to  misdiretion
‘®No.” They were then asked whether the accused e e o . = :
was guilty of a lesser offence, and the answer was Teays oS R R e L e
‘““he has exceeded the right of private defence.” .
®The Court then said ** Theg do ymfﬁud him guilty,” Courts Ordinance
and the Foreman replied ‘* definitely not.” Sections 75 and 79.

®'hereupon the Court having explained that if the See Jurisdiction ot A E )
accused exercised the right of private defence and
did not exeeed the right, then he is not guilty, but Section 42.
if he exceeded the right of private defence he is See Certiorari 42
guilty, asked the jury to retire again. On their
return efter reconsideration they replied that they Criminal.Procedure
were unanimous that the accused was guilty on the
ground that he °‘ exceeded the right of private 5 ; : Bl
defence to a certain extent.”” The Court accepted Charge of contravening Price Order—Conviction
this verdict and the aceused was sentenced. after revocation of order—Validity of conviction—

Held : That the verdict was a puzzling one and Interpretation Ordinance, Section 6 (3).
that since the jury found that occasion for self- Where a person was charged with an offence
defence arose, it could not be said having regard to C‘OI“IIlltted wl.ule a P:l'lCe Order .Il'l'c'l.de ungder thee
the injuries inflicted, that the accused exceeded his Control of Prices Ordinance was in force but was
right of private defence. ; convicted after the revocation of such Order.

Held : That the conviction was in order in view

RExX vs. J. A. StmoN WIJERATNE "5 of section 6 (3) of the Interpretation Ordinance.

Evidence—Statement alleged to have been made by Mazanim vs. THE CONTROLLER OF PRICES 51
person not called by Crown elicited in cross-examai-
nation from prosecution witness—Denial of statement Disposal of timber seized in connection with
by such person when called by defence—Effect of such offences under Forest Ordinance.
denial. See Forest Ordinance 61

Held : That, where a statement alleged to have 9
been made by a person, who was not called as a s Y T ey SR,
witness by the Crown, is elecited in cross-examina- disc %’;gﬁi ;’;{ 7 g;g{:,?f oa;:-}e(i?iat_h. Igléi&?:;ftw:i d(g;q;gg of
tion from a prosecution witness, and later such I?ield? That it i}: ng . aJ D delioio . s
person, when called by the defence, denied having L o altern-a.t‘lvll 41 < a,lrge %
made such statement, the jury ought to be told that gf Qe VORI SRR

2 _ - s assisting in the concealment or disposal of the
there is n® substantive evidence of such statement R L e
before them and that such testimony should not be prOpeRSy .
considered by them. ° KARUNARATNE Vs. INSPECTOR OF Porice, BAM-

Rex vs. A. H. M. Cassim e BALAPITIYA . 104
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Euvideitce for prosecution—Contradictions not on
material points—Magistrate acquitting accused with-
out calling on dzsfence.

Held : That an accused person should not be
acquitted without being called upon for his defence
merely because the witnesses for the prosecution
contradict themselves on poings which do not
madtter.

A. S. RajenprA vs. R. VISUVALINGAM

Criminal Pwocedure—Charges of house-breaking
and theft—Summary trial under section 152 (3) of
Criminal Procedure Code—Several accused—State-
ment of one accused recorded by another Magistrate
under section 134 of Criminal Procedure Code—
Failure to produce such statement at trial—Indications
in judgment that Magistrate’s mind influenced by such
st®tement—Can conviction stand.

e At the summary trial of several accused on a
charge of house-breaking and theft under the provi-
si®ns of section 152 (3) of the Criminal Procedure,
the @lagistrate appeared to have read a statement
of one of the accused recorded earlier by another
Magistrate under section 134 of the Criminal Pro-
cedure Code, in which one of the accused implicated
the others. This Statement was not produced at
the trial. The Magistrate convicted the accused
who appealed.

The Supreme Court set aside the convictions and
sent the case back for non-summary proceedings.

SuB-INSPECTOR OF PoLICE, URAGASMANHANDIYA
vs. T. CaiLiNnis MENDIS & THREE OTHERS ...

Criminal Procedure Code

Sections 179 and 180—Joinder of three charges of
murder in one indictment.
See Court of Criminal Appeal

Section 121.
See Court of Criminal Appeal

Sections 148, 150, 151, 1518, 187, 189 and 297—
Evidence of witness recorded before framing 8f charge
—Not recorded de novo after framing of charge—Can
such evidence be acted upon in reaching a decision—
Evidence Ordinance, section 167,

Held : That evidence recorded in the presence of
the accused before a charge is framed, and not
recorded de movo after the framing of the charge,
Should mot be used in reaching a decision against
the accused.

FERNANDO & ANOTHER VsS. PERERA, INSPECTOR
oF Porice, NEGoMEBO

Section 193 (1)—Accused charged with house-
breaking by night under section 443 of the Penal Code
—Order reserved by Magistrate after trial —Charged
afresh by Magistrate under section 450 of the Penal
Code—Regularify of procedure—Ingredients necessary
to constitute an offence under section 450.

The accused was charged with housebreaking by
night under section 443 of the Penal Code. After
the evidence and addresses the Magistrate reserved
his order. On the day on which order was to be
delivered the Magistrate charged him afresh under
section 450 of the Penal Code and after tendering
the®witnesses for cross-examination convicted the
accused under section 450.

. 111
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Held : (i.) That as there whre no facts admitted
or proved at the first trial to show that the accused
had committed an offence under section 450 of the
Penal Code, the learned Magistrate was not justified
in framing a new charge under section 193 (1) of the
Criminal Procedure Code. -

(ii.) That in order to maintain a charge under

section 450 of the Penal Code the prosecution must =

prove not only that the accused was found in a
house bhat that he failed to give a satisfactory
account of bimself.

MASILAMANY VvS. Robprico, S. I. PoLice

Section 172 (1)—Accused charged with certain.

offences—Prosecution evidence disclosing only abet-
ment of such offences—Acquittal of accused without
amending charges.

Where an accused person was charged with certain
offences under the Penal Code, and the evidence for
the prosecution disclosed that the accused only
incited others to commit the said offences and the
Magistrate acquitted the accused on the ground
that the charge was not established.

Held : (i.) That as the evidence disclosed offences
under sections 100 and 107 of the Penal Code, the
Magistrate should have, without acquitting the
accused, amended the charges under section 172 (1)
of the Criminal Procedure Code.

"(ii.) That the offence of criminal intimidation is
not triable by a Magistrate summarily if the threat
is to cause death or grievous hurt.

WriGHT S. I. POLICE, ANURADHAPURA VS. S, M‘
SIRIWARDENA wi

Damages

Failure to execute building contract.
See Contract -

Land sold in execution of decree—Obstruction to
Fiscal’s surveyor proceeding to prepare plan—Irre-
gular decree—Is obshruction justified—Liability of
person so obstructing. ®

Held : (i.) That the fact that a decree entered
in a case was irregular is no justification for a person
to obstruct a surveyor who procegds to a land sold
in execution of such decree for the purpose of pre-
paring a plan as required by section 286 of the
Civil Procedure Code.

(ii.) That a person so obstructing is liable in
damages to the purchaser for direct loss caused
to him.

CaroLis Arpunamy vs. Ponr NonA & Four
OTHERS

Decoy—Price Control Inspector acting as—Is he an
accomplice—Interest in conviction of accused—Need
to accepl such evidence with care and caution.

Held : (i.) That whether a person is or is net an
accompliceis not a question of law, but one of fact
for decision in each case.

(ii.) That where a decoy acts like an ordinary
customer, and without tempting the accused to
commit the offence, or abetting ox instigating its
comumission, the accused commits the offence, such
a decoy cannot be regarded ae an accomplice,
although being interested in the convicti8n of the
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accused or the rewardhe hopes to obtain, Ris
evidence should be accepted with care and caution.

Lyris StLvA vs. KARUNARATNE, PricE CoNTROL
INSPECTOR
[ ]

Decree

eSale in execution—Dependant lunatic-*-Bone fide
purchaser—Can transfer be set aside. ¢
See Sale

Deed

Attested in British India—Proof of Notary’s
signature.
See Power of Atiorney

Defence Regulations

Defence (Control of Textiles) Regulations.
Can writ of certiorari be issued on Textile

Controller.
See Certiorari

Defence (Compensation) Regulations—Requisition-
ing of land—Claim for compensation—Claim referred
to Tribunal wnder the Defence (Compensation)
Regulations—dJuwrisdiction of Thibunal to determine
compensation—V alidity of Defence (Compensation)
Regulations—Defence (Miscellaneous) Regulation 34.

The Defence (Compensation) Regulations, 1941,
and Defence (Miscellaneous Regulation 34 were,
on the expiry on February 24, 1946, of the Emer-
gency Powers (Defence) Acts, 1939 and 1940,
continued in force by a Governor’s Order under the
Emergency Laws (Transitional Powers) (Colonies,
etgf Order in Council, 1946, subject, in the case of
Defence (Miscellaneous) Regulation 34, to certain
modifications. This regulation as modified dis-
continued the right to take possession of lands after
Febrgiary 24, 1946, but provided for the continuance
of the retention of the possession of lands possession
of which had already been taken and enabled the
competent authority to use for certain specified
purposes the lands, possession of which had been
retained. ,

The petitioner’s land was requisitioned on
January 15, 1944, and a dispute as regards compen-
sation was referred to a Tribunal under the Defence
(Compensation) Regglations. The petitioner moved
for a Writ of Prohibition on the Tribunal and
urged— .

(1) that the Tribunal had no jurisdiction to act
as the Defence (Compensation) Regulations were
ultra vires of the powers conferred on the Governor
by section 1 of the Emergency Powers (Defence)
Acts, 1939 and 1940 as adapted, modified and
extended to Ceylon ; and

(2) that even if the Regulations were inira vires,
the Tribunal had no jurisdiction to determine the
compensation in respect of the possession of the
land from February 24, 1946, as those Regulations
governed the compensation payable in respect of
the taking possession and retention of any land in
the exercise of * emergency powers ’ as defined in
Regulation 17, and that possession of the land in
question was retained from February 24, 1946, not
under the Regulations made under the Defence Acts
but under a regulation brought into operation by a
Governor’s (rder.

Held : (i.) That .the Defence (Compensation)
Regulations gvere infra vires of the powers conferred
on the Governor,

. 109
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42, 82

(ii.) That the Tribunal had jurisdiction to award
compensation in respect of the possession of the
land from February 24, 1946.

VERON RAJAPAKSA VS. THE TRIBUNAL OF APPEAL
et al

Defence (Purchase of Foodstuffs) Regulations.
See Penal Code

Divorce .

Permanent alimony to wife—Order made by consent
of parties—Subsequent application to modify order
under section 615 of the Civil Procedure Code—Has
the Court jurisdiction to grant such application.

Held : That where an order for payment of
permanent alimony was entered of consent, such
order cannot be varied later under Section 615 of the®

52

63

Civil Procedure unless such variation had been

agreed upon in the consent decree.
: e =
RowLAaNDS vs. ROWLANDS ‘o

Essential Services

Essential Services (Strikes and Lockouts) Order,
1942. Jurisdiction of Tribunal.
See Certiorart

Evidence

Admissibility of “ tiue copy » of a copy of original
power of Attorney.
See Power of Attorney

Admissibility of first complaint of offence.
See Court of Criminal Appeal

Burden of proof—Maintenance—Marriage ad-
mitted but faternity denied.
See Maintenance

In proceedings under section 400 of Penal Code.
See Penal Code

Evidence Ordinance

Section 85—Power of Attorney executed by
purdanishin lady.
See Power of Attorney

Sections 82 and 157.
See Court of Criminal Appeal

Section 167.
See Criminal Procedure Code

Section 112—Meaning of the word ‘* access ’—
Observations by Privy Council in an Indian case—
Effect—Maintenance Ordinance, (Cap. 76,) section 4
—Wife living in adultery—Burden of proof.

Held : (i.) That the observations by the Privy
Council in Karapaya Servai vs. Mayandi A.LR.
(1934) P.C. 49* regarding the interpretation of the
word * acess * in section 112 of the Eviflence Ordi-
nance are not mere obiter dicta, but embody a deci-
sion overruling Jane Nona vs. Leo reported in 25
N.L.R. 241.

(ii.) That the burden of proving that the wife is
living in adultery, disentitling her to receive an
allowance from her husband under section 4 of the
Maintenance Ordinance (Chap. 76), is on the,

e husband, if he asserts it.
VELUPILLAI SELLIAH V8. SINNAMMAH
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