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(1) For °‘Cyril de Alwis’ under ‘ Proctors’ on
p. 23 read M. P. P. Samarasinghe.

(2) For ¢ EKvidence Ordinance, Secfion 84 7 in
headnote to Rex vs. Sumathipala & Others
on p. 75 read ¢ Penal Code, Section 34.”
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Abatement (ii.) That it is not nécessary that the decree-

See Civil Procedure Code

Acquired Property
See under Kandyan Law Declaration and Amend-
ment Ordinance.
Admiﬁistrator

Sub.smutwn of new—Iailure—Does action abale.

See Civil Procedure Code
L ]
Appeal
Does appeal lie from order setting aside judgment
- entered by default.
See Civil Procedire Code

Certiogari *

. ®ee Defence Regulations ...
Dismissal of employee—Does Cerliorart or manda-
mus lie.
See Local Government Service Ordinance No. 43
of 1945 ...

Civil Procedure
Joinder of parties and cuuses of action—dJoinl debl

paid by third party—Rights of third party against

co-debtors—Negotiorum gesro:

The 1st, 2nd, 3rd and 4th defendants and X and
Y were owners of a property which they had mort-
gaged for Rs. 600. X and Y tr ansferred their 1/3
share in the land to the plaintiff, who paid off the
mortgage debt of Rs. 600, in circumstances con-
stituting him a negotiorum gestor. 'The 4th defend-
ant ]Jdld the plaintiff Rs. 100. The plaintiff then
brought an action against the 1st, 2nd, 3rd and 4th
defendants jointly for the balance of Rs. 300.

H®1d : (i.) That the plaintilf is entitled to contri-
bution from the 1st. 2nd and 3rd defendants.

(ii.) That his claim is against each severally for a
pro rata share.

(iii.) That the plaint is bad in law owing to mis-
joinder of parties and causes of action.

Dincir: Arru vs. Puncir Arprunamy & THREE

. OTHERS ...

Civil Procedure Code

= S(‘C“OH 330—0rder under—When r:ppm?ubic
See Court of Requests ... -

Sections 825, 327—FEwecution of decree—Resis-
tance to Fiscal- ——I’dn‘mn to Court—What a Court has
to investigate—Decree-holders’ righls.

Aection willler section 102 of the Trusts Ordinance—
Vesting order authorising trustees to take charge and
possess temple and its femromhhra and to eject parties
therefrom—1Is il an executable decree or merely decla-
ratory—Reliefs claimed in action under section 102—
Can they be deereed from time fo time,

Held : (i.) That under section 327 of the Civil
Procedure Code, the claim to be investigated is the
claim of the person offering resistance to the decree
and not the decree-holder’s own righi,

102
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holder should show that he has a cause of action.
The fact that he is a holder of a de@ee for possession
of immovable property is suflicient.

(iii.) That a deecree dne(tmu delivery of trust
property to trustees is executable and not detl‘
ratory.

(iv.) Timt in an action instituted under section

102 of ®he Trusts’ Ordinance, reliefs elaimed therein

need not be embodied in one decree. but that decree
miay be issued from time to time.

CauinNaATHAMBY & OTHERS VS, SOMASUNDARA
Aivar & OTHERS

Sections 806 and 823 (2)—Courls Ordinance,
sections 86 and 78— Action for damages in Court of
Requests —Swmmons tn Knglish sereed on defendant
who did not know Ifnrfhsh— Ibsence of defendani on
returnable daie hu::'.g.{nu.n! by defawlt e?m’?ed without
ex parte hearing —Regularity of procedure—Judg-
ment set aside !.«:m on the ground that summons served
on defendants not in lf.fnr*ur.rffe they understood—Can
plaintiff appeal from such order selting asidé judg-
ment.

Held : (i.) Section 806 of the Civil Procedure
(ode does not require the summons served on a
defendant. who does not understand English, to be
in the vernacular.

(ii.) Where the relief claimed depends on the
richt to possession of land, the Court should not
enter judgment without ewx parle hearing even
though the defendant is absent.

(iti.) That an order setting aside a ]udgtmnt
entered by default is not an dppmldhlc order.

ANA Hapesu Momamano ef al vs. Kawanx®
Hamvepu LisBeE MARIKAR

{ ]

Sections 402 and A04—Action instituted by ad-
ministrator—Trial—Application for postponement on
ground of plaintiff’s illness— Recall of letters o plain-
hff in testamentary case— Appointment of new ad-
ministrator—Date given for substitution—omarrc®o
substitute — No 5!(’;19 taken for over twelve months—
Order of abaiement—1 alidity of order.

P, the administrator of the estate of a deceased
person, instituted an action ag ainst the defendants
to recover money due to the estate. The defend-
ants filed answer and the case was fixed for trial.
On the trial date the proctor for plaintiff asked for
a postponement on the ground of plaintiff’s illness
and that it had become necessary to appoint a new
administrator. This was ucmtod and order was
made removing the case from the trial roll and fixing
a date for substituting the new administrator, who
was not substituted as plaintiff, and no further steps
were taken in the case for over twelve months.
Thereupon, the Court entered order of abatement.
Later the appellant having obtained letters of ad-
ministration in his favour ‘and substitution, moved
to have the order of abatement set aside. This was
refused on the ground that there had been unreason-
able delay.

Held : (1) That under section 404 of the Civil
Procedure Code, the Court had no power to compel
a person to get himself substituted. e

(2) That the right of the orviginal administrator
to proceed with the action continued, because his
spcessor was not substituted.,

91

39



.
s
# DIGREST iii
®

(3) That there had been no failure on the part of the obstructed bank. The defendant failed to do
the original administrat®r to take a necessary step so, and the plaintiff instituted this action for
to mrosecute the action inasmuch as the next sfep damages arising from the breach of the agreement.
e e SR Held Tt the defendant’ e o place the

{Oode ' P plaintiff in quiet possession of both banks of the
% o river amounts to a breach of the agreement, for

(4) That in the circumstances, the order of abate- I©  which the defendant is liable in damages.
ipent weas invalid. | Per Howarn, C.J.—* In my opinion the appellant

: R S et 398 did not by entering into the contract with the res-

PARTHASARTHY Vs, FErnanDpo & Two (0'1‘11.1«:“:-; SRSy pondent ;zu:.n'antef as in the case of landlord and

Section 247 FEvidence mnecessary to discharge tenant, the quict enjoyment of the fel'l'}-"c? Nor was
burden of pr.onf ; - 8 it necessary that the appellant should have the = ®

: g : . s property in the soil on either side of the ferry. The

In an action under section 247 of the Civil Pro- respondent must, however, have the right to land 4
cedure Code, the evidence given hy the judgment- on either side.” '
creditor had raised a suspicion that the property
seized belonged to the judgment-debtor. SOLOMON SILVA vs. THE VILLAGE COMMITTEE OF

Held : That such evidence was not suflicient and TiE MAMPE-KESBEWA VILLAGE AREA R
that the judgment-creditor had not discharged the
burden of proof resting on him. ‘ Co-owners =

Eaus e Sl R N ot | Improvements effected by one co-owner on undivided o , o®

ABBVWABDENA vS. D ZOvSA AREYSIRIVARDENE. 40 !a-nd—}?-.lns rct-eut.if({nis-—l-ghen is il not available ioein

Companies | @mproving co-owener—Rights of a lessee from such 5
2 CO-0Wwner.

Companies Ordinance (No. 51 of 1938), section 18 ‘ Held : That where a co-owner of land effected
(1) (a)—Registered Insurance Company—New Com- | improvements on undivided land with the consent
pany— Resemblance in name— Both Companies en- | of another co-owner, the former’s lessee, is entitled
gaged in Insurance—Injunction to restrain use of to the benefit of such improvements until commmon =
name by older Company. ownership is terminated by a partition decree.

The plaintiffs, The Ceylon Insurance Co., Ltd.. Per KeuNeEMAN, J.—In Arnolis Singho vs. Mary
carrying on business in Motor, Fire, Fidelity and Nona (47 N.L.R. 401) it was held that where a co-
Life Insurance, were registered on the 3rd April, ' owner plants more than his proportionate share of
1939. The defendants. who carvy on business in . the common property, he is entitled to possess the
Life Insurance, were registered on the 24th May, entire plantation as zfgainst the other co-owners
1944, as the United Ceylon Insurance Company. until the common ownership is terminated by a
The plaintiffs songht by injunction to restrain the partition action.
yse of the defendants’ name, as the resemblance of | It is possible that on the authorities this view will
the names was likely to induce deception. have to be modified to this extent, that it will not

Held : That no case had been made out for an apply where the improvement has been made
injuffetion as the use of the word ** United ™ suffi- against the wishes or without the acquiescence of
ciently distinguished the name of the defendants |  the other co-owners. :
from that of the plaintiffs.

i W. Dox Jonn Appunamy vs. L. MaTHTHERS ... 23
eTii CevioNn Insurance Co., Lrp. vs. Tor l
I_man Cevron Insurance Co., L1D. 45 | Corroboration
: Maintenance Proceedings.
Compensation See Evidence 3 78
When can Magiftrate order complainant to pay :
to accused. Counsel and Client
See Criminal Procedure Code 16 ; : ; 3 . _
Compromise of action by Counsel without con- =
sent of client. -
Contract See Restitutio-in-Integrum SoRaiE

Ferry rights—Agreement by a local body with the
purchaser of the exclusive right of ferry— Use of land . Court of Criminal Appeal
at both ends—Prevention of user by owner of soil at ' SeA S =, ] z i
one end—Is purchaser ew-h’f{ed to quiet possession and ‘ .(':_'.) ?" ’,;‘im“,_ J o .af;'{.m.; )f’e{; ;3.14;111.? ffy 'mdfb“_lg T
the right to land at both ends—Damages for breach of | 'C’S""”"'r' Bbence - Be Mg f‘_””mf“ of accused. :
agreement. ! The appu])lant..,lwho was 25 years of age and _“'1th

A Village Committee, whose jurisdiction extended :mr ]T(‘.'OM Ot 1.)1'0..\-'1{.)’1}5 ot;erj;e of \-'IF)]_(‘IIL‘(’ committed
to only one bank of a river, under an arrangement 2y NI, A (O[“'l'“".tﬂ % ﬂtt_"'m]"tcd .mnrd(fr b’f
with the loeal authority on the other bank, gave the ‘ H:['“b_ll}""_g ; “_'”'_ & 1‘1_1.'.&' an}d was sentenced to 15
plaintiff the exclusive right of ferry, on an agree- £ Fedas EHgorous ImprHsonment, e
ment. It imposed, inter alia, the duty of erecting i In passing this sentence the learned trial judge
sheds. notices, ete. on both banks. The owner of | took into account t]lne fact that the stabbing was
the soil on the other bank prevented the plaintiff - }\'l‘fhont premeditation, but appeared to have
from erecting the sheds, ete.. and bringing the i inferred
canoes up to the bank. The plaintiff complained () that the knife used by the appellant was a
to the defendant and requested it to cancel the kris knife (when the evidence was not
agreement or to place the plaintiff in possession of °| quite clear on the point). -



the deceased made no mention of the participation
in the assault. of the 2nd, 3rd and 4th accused. The
boy stated that after the 1st accused dealt a blow,
which medical evidence proved to be fatal, the
others joined in the assault of the fallen man. He
did not, however. mention this to the first person
who appeared on the scene, and the statement itself
was made to the Police after some delay. There
was no evidence of a pre-arranged plan,

Execution of writ—Obstruction to Fiscal —Order
under Section 330 of the Civil Procedure Code against
parties not originally before Court —Is such order
appealable—Courts Ordinance, Section 36.

Held : That an order made by a Comyjnissioner
of Requests under section 330 of the Civil Procedure
Code against persons, who, being not bound by the

decree, resisted the execution of a writ by claiming

1v DIGEST 2
e

(b) that the possession of the kris knife was indi- Held : That, in the circurpstances, a common

cative of his violent temper. intention to murder cannotgbe inferred in order to

(¢) that the use of the knife in the way he did sustain the conviction against the 2nd, 3rd and 4tH®

showed that the slightest provocation was | accused.
sufficient for the appellant to use the knife. i 5

Held : That in the circumstances, a sentence of i REX vs. SumaTarpaLs & OTHERS 75
15 years’ rigorous imprisonment was excessive and [ Se et ; ]
a sentence of five years’ rigorous imprisonment | _ Misdirection—Penal Code, Section 294—Convic-
should be substituted. ; tion for murder— Defence of grave and sudden provo-

cation—Mera abuse unaccompanied by physical acts

REX vs. WARNAKULASURIYA AILPHONSO alias | —Omissim in directions to Jury—7V alidity of con-

e  ISTHEGU "\LPHONSO 7 |  viction. .
‘ In a charge of murder, the accused pleaded grave

Conviction for murder—Evidence of grave and ' and sudden provocation, caused by mere abuse un-
sudden provocation—Withdrawal of the issue from ‘ accompanied by physical acts. In the address to
the jury—Effect. the jury, the trial Judge appeared to have drawn

Held : That, where there was evidence of grave | attention mainly to the fact whether the act com-

=and sudden provocation. but the learned trial judge ' iitted was proportionate to the pr D"‘DcaUOD’.Mth'
withdrew that issue from the jury. a conviction for Oub deinite diections Gaatimese abuse gy, BEERS
murder cannot stand and a verdict for culpable circumstances. amount to sufficient provocation.
homicide, not ®amounting to murder should be Held : That the failure to instruct the jury that
L ﬁhbstltuted ; mere abuse may amount to sufficient provocation
i was a misdirection.
. REX vs. K. G. MIcHAEL 15 | :
g REX vs. PATHIRANAGE KIRIGORIS S

Penal Code, sections 79 and 296—Evidence Ordi- iz e
nance, section 105—Accused indicted for murder— Court ef Criminal Appeal Ordinance No. 23 of
Defence of drunkenness—Effect of intoxication on the 1938, Section 8 (1)—Court of Criminal Appeal Rules
intention of accused—Burden of proof—Direction - 1940, Forms IV and VI—Failure to state grounds in
to Jury. | notice of appeal.

The accused was indicted upon a charge of ' Where a ground of appeal not set out in the
murder. There was some evidence for the prose- | petition of appeal, or in the supplementary notice
cution that he was smelling of liquor. The trial | setting out a further ground, is raised by the Counsel
Judge directed the Jury that the burden was on the | for he Accuced ot the e aring of the appeal.
accused to prove that he was sb drunk as not to be | H :
able to form the necessary intention. It was con- | eld : That the (_qurt will not entertain a groung
tended, in appeal, that such an observation was a of appeal not stated in the notice of appeal.
misdirection, and that it was the duty of the prose- ,
cution to prove that in spite of the intoxication, the Rex vs. BELLO SiN6HO & THREE OTHERS Lol
accﬁlgi:g hflid) aTIIE‘tu %ﬁ:ﬂ;}“&fnﬁo?ﬁe Pennl. Code _Fenal Code, section 297—Verdict of culpable honyi-
provided an exception to the general rule that a cide not amounting to murder—Intention and knot-
man is presumed to intend the natural and in- ledge —Jury’s explanation of decision—Doubt—
evitable consequences of his act. Sentence.

(ii.) That the burden of proving that the accused The Jury, in returning a verdict of culpable homi-
came within the benefit of such exception and that cide not amounting to murder. stated thaiesesticy®™
he was in such a state of intoxication as to be in- found the accused inflicted an injury which was
capable of forming a murderous intention was on likely to cause death without a murderous inten-
the defence. tion.”” The trial Judge passed a sentence of twelve

(iii.) That a direction to the Jury placing the vears' rigorous imprisonment.

U R e i O e o Held : That where there was doubt whether the
a('fzme NP a pIopCE QHcehID. Jury appreciated the real distinction between in-
: 2 s ; tention that the act was likely to cause death and

RER V8. VELAIDEN 49 -knowledge that the act was likely to cause death,

Bidetice—Joint: canwiction of four persons. for the accused was entitled to the benefit of the doubt.
myrder—Sufficient evidence against one, unsalis- The Court reduced the sentence to ten years’
factory evidence against the rest—Common intention— rigorous imprisonment to bring it within the second

Absence of evidence of a prearranged plan— Evidence part of section 297 of the Penal Code.
Ordinance, Section 34. |

Four persons were jointly convicted of murder, | REX vs. PUNCHIAPPUNAMY 101
the only evidence being that of a young Loy, and
the deceased’'s dying declaration. In the latter, Court of Requests



e
rights, is one having the effect of a final judgment
within the meaning of secfion 36 of the Courts
Ordiftance,

ArrLis ArpuHAMY & OTHERS VS. ANDRAYES
ArPuHAMY & OT;IF.RS

Courts Ordinance
ection 36—0vrder under Section 330 of Civil Pro-
cedure Code—When is it a final judgment.

See Court of Requests ... L]

‘Sections 36 and 78.
See Civil Procedure Code

Criminal Procedure

Charge—Breach of rule made under the Foresl
Ordinance—Failure to refer in charge to Gazetle in
which such rule published—Reproduction of the rule
in Subsidiary Legislation—Is the omission fatal.

Where a person was charged with having cleared
land at the disposal of the Crown, but not included
in a reserved or village forest, in breach of Rule 2
of the rules framed under Section 20 of the Forests
Ordinangce (Chap. 111).

Held : That the failure to refer in the plaint, on
which the charge was based, to the Gazette in which
Rule 2 was published, is a fatal irregularity although
the rule in question is reproduced in the volumes of
the Subsidiary Legislations of Ceyvlon.

EMMANUEL VS. APPUHAMY

Accused appearing in Court before process on him
is issued—Charge framed without examination of com-
plaingint or material witness —Regularity of procedure
—Criminal Procedure Code, Sections 127, 148, 150,
151 and 187.

el'he proceedings were initiated under section 148
(1) (b) of the Criminal Procedure Code and the
accuseél, who had been enlarged on ** police bail.”
was present in Court in terms of his bail bond
without process having been issued on him. The
Magistrate then framed the charge himself with-
out examining on oath the complainant or some
maderial witness,

Held: at there was no irregularity in the
Magistrate’s procedure,

Per Dias, J.—" An appearance in Court to show
cause against a cowplaint when a summons or
warrant has been issued is, in my opinion, an
appearance on a summons or warrant, even
although the summons has not been served or the
warrant executed, the issue of the summons or
warrant in such a case being the occasion of the
appearance.’’

Henry Dias vs. NADARAJA

Summary trial by Magistrate— Decision 1o test
prosecution evidence by inspection and experiment at
the scene of offence—Test carried out by Magistrate
personally—Failure to record evidence of proceedings
at the scene—Prejudice to accused—Irregularity of
procedure —Does it vitiate conviction.

In a summary trial, the Magistrate, after the
prosecution evidence had concluded and before
calling upon the defence, decided to test a material
portion of the prosecution story, by visiting the
scene where, the alleged offence was committed.
He, although a demonstration was made by another
person, carried out the test himself at which the
accused and his proctor were present without their

39
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taking part in the proceedings. After the test, the
Magistrate called upon the defence and the accused
was convicted.

The person who gave the demonstration was not
called as a witness, nor was other evidence recorded
of the things said and done at the scene.

Held : That the procedure adopted by the Magis-
trate was irregular and vitiated the conviction,

MARADANA PoricE vs. ARON SINGHO e 3]
® ®
Criminal Procedure Code
Sections 127, 148, 150, 151 and 187. ~
See Criminal Procedure ... A REe e B |

-

Section 253 C (1)—Power to order complainant to
pay compensation to accused. -

Held : That where an accused person is not
arrested but appears on summons, a Maggstrate has
no power to order payment of compensation uader, J _o
section 253 C (1) of the Criminal Procedure Code. o

M. A. AN1s ArpUHAMY VS, SiMmON Bovp ISRBE L 2
Section 152 (3) —Summary trial—Penal Code,

sections 443 and 369—Discretion of Magistrate.

Where it is eontended that a Magistrate has erred
in trying summarily an accused charged with house-
breaking and theft.

Held : That the exercise of jurisdiction under
section 152 (3) of the Criminal Procedure Code is
within the discretion of the Magistrate, and where
this discretion is properly exercised, the Court will
not interfere.

HoranA PounicE vs. ABRAHAM SINGHO &
ANOTHER ... e 09

Section 325 (1) (h)y—Accused found guilty on his
own plea—Order to enler into a bond—Confiscation
of production—Defence (Control of Textile) Regula-
tions, sections 14, 59 and 61.

®
Held : (i.) That no appeal lies from an order
under section 3825 (1) of the Criminal Procedure
Code. :
(1i.) That a Magistrate has no power to make an
order under section 325 (1) of the Criminal Pro-
cedure Code after convicting the accused.

(iii.) That under Regulation 61 (2) of the Defence
(Control of Textiles) Regulations, a Court has powgr # =
after the conviction of an accused person to order
the forfeiture of the productions in the case.

P. C. 867 FERNANDO VS. SENARATNE ... 61

Section 122 (3).
See Hoidence Al B

Section 148 (1) (b)—Proof that person is a public
servant. ®

See Defence Regulations ... e B

Section 440—Swmmary punishment for perjury in
open Court—Proper exercise of this jurisdiction.

The provisions of section 440 of the Criminal
Procedure Code for summary punishment of a
witness for giving false evidence should not be in-
voked except in a manifest case of attempting to



the Control of Prices Regulations, 1942,

tion Book, without proving such statements,

vi DIGEST : :
[ ]
mislead the Court by deliberately giving false It was also contended tha} the complainant was
evidence. not a public servant acearding to section 148 (1)b
of the Criminal Procedure Code, although it w®s

In re Witness 112 admitted that he was a Price Control Inspector.

S : : . | Held : (1) That proof that the complainant was

h‘ectlons 181, 182 and 184. | an ““ authorised officer * according to section 1(3)

See Penal Code 25 of the Control of Prices Regulations was not a

2 3 necessary ingredient to maintain a charge underg
Sgct'f.on.s 148 (]_) (b) and 187—.Ojfence triable sum- | the Regulations. :
g’g:’ :;.‘)';;,;'1: i‘;’:::;g{ *ﬁ;’; 0’;3{‘;{;?wjf;?;’"%};:y)IL};);{I;(?:(, (2) That® the Court is entitled to take judiclal
S R Pt e e Lo i notice ol the fact that a Price Control Inspector is a
£ jfﬂffe,'{ng o arge =~ Feviany eviaence road over Afice public servant within the meaning of section 148 (1)b
framing of charge and rt-r.a‘ness) cross-examined at | of‘the Criminal Procedure Code,
o, length—Legality of procedure—Prejudice to accused. | :

Where in an offence triable summarily, the Magis- Razrk MARIKAR vs. MonmAvVED ABDULLA 86
trate, before framing the charge, recorded evidence '
to satisfy himself that there was sufficient ground Certiorari, writ of—Order under rule 62 of Defence

= for proceeding against the accused as required by (Control of Tewxtiles) Regulations cancelling licence of
section 187 of the Criminal Procedure Code, and textile dealer—Notice of accusation and opportunily
after the charge was framed, the evidence so | for explanation granted to dealer—When should Cowrt

S recordegd wa® read over to the accused in the review such order.
% ﬂ'rr%zsel_me of the witness who was thereafter cross- Acting under rule 62 of the Defence (Control of
exatnined at length. Textiles) Regulations, the Textile Controller can-
e Held: That the evidence of the witness was celled the licence granted to the petitioner to deal
properly recorded and that the conviction based in textiles, on the sround that he was unfit o be
on such evidence was valid. allowed to continue as a dealer. Before this order
¢ was made. the Controller gave (a) notice to the
e DE SAraM, INSPECTOR OF POLICE, AMBALANGODA petitioner of what he was accused of, and-of the
vs. WivALA SINGHE & ANOTIIER 32 evidence on which the accusation was based (b) an

opportunity to send his explanation.

. Grown An application for a Writ of Certiorari was made

Prescription against. to quash the order cancelling the licence.

See Prescription L 43 Held : (i.) That inasmuch as the Controller gave

- notice of the allegations against the petitioner and
Crown Lands Encroachment Ordinance an opportunity to tender his cxplan];tion theré®n
Section 7. before making the order, mere insulliciency of evi-
See Prescription 43 dence placed before the Controller is not a ground
; for setting aside the order. L4
Damages ﬁ (ii.y That the order cannot be challenged
For breach of agreement relating to ferry rights. I except on the ground that the Controller has a®ted
See Coniracl ; 3 in a way in which no person performing such
functions, in the opinion of the Court, ought to act,
Decrese _ or unless a rule laid down by the regulations under
Execution of—Resistance to Fiscal—Decree holder's which he' acts i_s \-'inla.t.cd., or .ﬁtilf'.‘(l_ to pay due regarg
rights. to the dictates of natural justice, —
e ] ; ; b + 2 (

ScaCintl Lot duie Cide 4 MonmamMeEp Hussain & Co. vs. JAYARATNE,

Directing delivery of trust property is executable. CONTROLLER OF TEXTILES g 94

See Civil Procedure Code 91 .

Divorce
® In action under section 102 of Trusts Ordinance. Muslim wife—Jurisdiction of Civil Counts.
See Civil Procedure Code 91 See Muslim Law 62
Defence Regulations Ejectment
o The Defence (Control of Textiles) Regulations 11, See under Landlord and Tenant.
59 and 61. L
See Criminal Procedure Code 61 | Evidence
Admissibility of parol evidence to establish trust.

Defence (Control of Prices Supplementary Pro- See Trusts 1

visions) Regulations, 1942— Sections 1(3) and 16(1)—
Prosecution %y Price Control Inspector—Is proof Evidence—Cross-examination of accused on state-
necessary that he is an ** authorised officer - — Public ments made to Police and recorded in Information
seroant within meaning of section 148(1)b of the ; Book—Denial by accused—Failure to prove such
Criminal Procedure Code. | statement—Does it vitiate conviction—- Evidence Ordi-

In a prosecution by a Price Control Inspector for - nance Section 155 (¢)—Evidence in rebuttal in Magis-
selling mutton above the regulated price, the charge trate’s Court.
was dismissed without calling on the defence, on the Where an accused is asked leading questions in
grounds that there was no proof that the Inspector : cross-examination, based on alleged statements

®was an ** authorised officer ”’ under section 1(3) of ' made by the accused and recorded in the Informa-
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Held : That where no lgt'ejudice is caused to the (2) That the fidei commissum ceased after the
accu®d, the omission to prove such statement does death of the great grandechildren of the donor as
sot vitiate a conviction. there is no clear indication of their successors in

. whose favour the prohibition against alienation is

SUB-INSPECTOR OF PoLIcE, KADUGANNAWA VS. provided.

D. B. WIJERATNE ... 18
SENEVIRATNE VS. SAMARANAYAKE ... e )
Sint conviction of four persons for murder—Suffi- <
ciency of evidence. . Fraud

. - ' . - e

Ste Coyttof Campanal dppeal Sy What amounts to fraudulent conduct—Sge o

Maintenance Ordinance 1889 (Chap. 76), Section 6 Trusts o
—Necessity to corroborate applicant’s testimony— Sl
Statement !ﬁy putative father under section 122 (3) of Fugitive Offenders 2
the Criminal Procedure Code—Is such statement Fugitive Offenders Act, sections 13 and 14—Person
admissible to corroborate the applicant’s testimony. | convicled of eriminal offence in British India—.Ad-

In a maintenance action, the statement admitting mitted to  bail pending appeal—Conviction and '
paternity made by the putative father of two illegiti- sentence of vmprisonment affirmed in appeal —
mate children and recorded in the Police Informa- Escape to Ceylon without surrendering ito Indian
tion Book under section 122 (3) of the Criminal Court —Warrant issued by {-ndmn ('nurN)-roughf to
Procedure Code, during the investigation of a charge Ceylon—Endorsed by Magistrate for execulifn—-« o .
of house-breaking, was admitted as substantive Validity of warrant. >
evidence to corroborate the mather’s story. This Where a person convicted in British India in a °
was the pnly corroboration tendered. Court of Sessions appealed against his conviction

Held : (1) That the statement so recorded in the and sentence and_ the appeq] was dif;ﬂliSS@d. and
Police Information Book under section 122 (3) of without surrendering to the bf‘RSlOI]S‘( ourt to serve

e the Criminal Procedure Code cannot be admitted his sentence, he was found at large in Ceylon. and -
as substantive evidence to corroborate the appli- subsequently arre -“F"d 11 Cf‘}’lf’“ on a warrant signed
cant’s story. by the Sll‘.)-l.)l}f'lsl()!lal.;\IE‘lg‘lStl'ut(‘. of l\egz{pat.am

2) Th RiOhS.. of ot 129 (3 £ th :ll?}(i the Additional District )-Iagmt_rate, 'lan'](l)rg

(2) The provisions of section 122 (3) of the District, and endorsed by the Magistrate, Point
Criminal Procedure are applicable to both criminal Padro : '
and civil proceedings. : _ : : .

7 | Held : (i.) That before a warrant issued in India
7Zo®sA vs. WILBERT ... o g is endorsed. for execution in Ceylon under the IFugi-
tive Offenders Act, there should be proof that the
Best evidence of marriage. person issuing it had lawful authority to do so.
Wee Marriage Registration Ordinance s 84 (ii.) That the warrant must be signed by the
; presiding Judge of the Court in which the person
Evidenge Ordinance issconvicted.
Sections 91 and 92— Applicability when whole Dias BANDARANAIRE, A.S.P., KANKESANTHURAL
~ contract not reduced to form of document. vs. KaNrtmaswamy ... e 28
See Trusts ... 1 : °
- Housing and Town Improvement Ordinance
E’ggt.g:}de:?e(ﬁ). b > .\S‘(’Ft!’-(‘)”b"?,.ﬁ, 13 (1) (51) and _(e)—Doe.s the word
2 > building ™ in the Ordinance include a boundary
Section 114, ™ _ wall.
See Preseription MR Held : That the word ** building ™ in section 5
of thee Housing and Town Improvement Ordinance
Section 105. does not include a boundary ** wall.”’
See Court of Criminal Appeal e 49 i
PETER SILVA VS, WANIGASEKERA, SANITARY
Ferry Rights INSPECTOR Loy
See under Contracts ... 73 | Husband and Wife .
Fidei Commissum Contraband found in house—1Is hushand rather
6% than FL‘.*j'f' guilty. '

Gift to children, their children and grandchildren, See Poisons, Opium and Dangerous Drugs Ordi-
heirs, executors, administrators and assigns—Is it | nanre seii 2B
valid. - . :

Where a deed of gift stated as follows : ** After , Income Tax
the death of both of us our said two children, and Income Tar— Remuneration paid lo Arbitrator—
their children. and grandchildren, heirs, executors, Does it form part of his income or profits chargeable
administrators and assigns are entitled to possess.... . with tax—Income Tax Ordinance, Cap. 188 of 1932,
but they shall not sell, mortgage, or alienate in any | section 6 (1) (a), (1) (b) and (1) (h)—Delay in sending
manner the said lands...... % i notice to Commissioner as required by section 74 (3)

Held : (1) That a valid fidei-commissum is created i olieCranace. -

in favour of the donors’ children, their children and
grandchildren.

, Held : (i.) That the remuneration received by a
Lo herson nominated to act as arbitrator by a party in
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