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: . CORRIGENDUM :

Fogpthe headnote in Rex vs. de Alwis on p. 103, substitute the fo]low?ng —

Four afeused were indicted for attempted murder. By a verdict of five to
two e fury found the 1st accused guilty of an attempt to commit culpable
hgmicide not amounting to murder. The other accused were acquitted by a
unanimous verdygt. In his charge the learned trial Judge made it sufficiently
clear tfat an acquittal of all the accused would be justified. The first accused
appealed on a certificate of the trial Judge.

The evidencaﬁmwed (a) that the injured man had received a number of blows

and that there were two or more assailants ;
[ ]

(b) that according to the prosecution one blow was given by the accused
which was admitted by the accused.

Therefore the position was that the Crown had proved that only one blow
was given by the accused. The trial Judge was of opinion that if the accused had
struck more than one blow it would be an excessive use of the right of private
defence. He then said to the jury: *“ Has the Ist accused by a preponderance
of probabilfty satisfied you that he struck only one blow ?

Held : (i.) That as the prosecution had established that only one blow was
given by the accused, the jury could not have held that he acted
- in excess of the right of private defence.

(i1.) That it was for the prosecution to prove the actual number of blows
inflicted by the accused.

~(iti.) That the trial Judge erred in saying that the burden was on the
accused to prove that he did not deal more than one blow.

(iv.) That the fact that the trial Judge disapproved of the verdict of
the jury or issued a certificate under section 4 (b) of the Court of
Criminal Appeal Ordinance is not of itself a sufficient ground for
upsetting the verdict of the jury.

l
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Administration (ii.) That this section vests in the Court a discre-
e What must propounder of Will or Codicil prove tion as to the persons to be adgitted as parties

to Court. plaintiff or defendant,

See Wills 48 | SILVA VS. JAYASEKERA AND ANOTHER oss, 111

Appeal . Section 612. 7.. .

Judgment-creditor ® applying for execution of ° Dec i an e alen:: 2.,5
decree, pending appeal by judgment-debtor, must TR G R R o 5
mgke judgment-debtor respondent to application. giﬁt}ggzb;i:l’ 3}?&’1?%!; plvznd 70\ 90

See Civil Procedure Code 81 ' \

Compensation for Imp8ovements
Civil Procedure Code Bona fide improver—See WaSle Sands Ordinance T4

Execution of decree—Application for execution e 4
pending appeal by judgment-deblor—Judgment-debtor Confiscation >
not made respondent to the application—Jurisdiction ““ Disposal ” in sectign 413 of the Criminal Prece-
of Court—Civil Procedure Code, section 763. dure Code does not include confiseation.

Held : That the omission of a judgment-creditor, See Criminal Procedure Code 70
who applies for the execution of a decree which is
appealed against, to make the judgment-debtor a Contempt of Coyrt
respondent to the application, results in a failure of Contempt of Co®t—*Scandalizing a judge ’—
jurisdiction and is not merely an irregular or an erro- Statement contained it petition of appeal to the Court
neous exercise of jurisdiction. | of Criminal Appeal—Courts Ordinance section 47. 1

, A petition of appeal #® the Court of Crimina

DE Siva vs. EDWARD ... 81 | Appegtl contained 1511:)3 following statement : .

3 : oy . *“ His Lordship suggested to witnesses for the

Comp’romzse—Challenge by Muslim plaintiff to prosecution ansv\I:ars “-'glﬁlieh enabled them to shape
Buddkist defendant to take oath at Mosque—Accept- the evidence in a manner which made the case for
ance_of chal!enge—-Te?'-ngs of scttleme-n.t ?‘:GCOTded'by | the prosecution more convincing than on the evi-
Court—Subsequent application by plaintiff to with- [ hEs Aetiailiart e S
draw from agreement allowed by Court—-Is such agree- The petition was drafted by an advocate o‘the
ment obnoxious to section 7 of the Oaths and Affirma- Supreme Court. oL -
Leones Ordinance (Chapter 14)—Civil Procedure Code, Held : That the statement was calculated to e
section 408. ) : =T bring the judge into contempt or to lower his

On the 1':rla.l date viz., 24-8-43, the plamjulff who authority and that the advocate was guilty Oi a
was a Muslim, challenged the defendant, a Sinhalese ; contemp‘t of Court. o
Buddhist to take an oath at the Warakamure |
Mosque that he (the defendant) did not make a IN RE RAGUPATHY 71
payment of Rs. 10 on 31st July, 1938, or a payment
of Rs. 5 on 17th January, 1943, on account of a Contempt of Court— Definition of —Insult to Counsel
promissory note sued upon. Defendant accepted in Court—1Is it contempt—Summary powers ;of
the challenge and it was agreed by the parties that punishment—When should they be used—Cosis in
if the defendant took the oath, plaintiff’s action Privy Council—When Crown should be ord®ed to pay.
should be dismissed with coste, and if the defendant The appellant, while appearing in pcrson' in g#
failed to take the oath, judgment should be entered Dot ot coan O’bjectibns. and in reply to a rengark
for plaintiff as prayed for with costs. Both parties by the opposing Counsel that the appellant gvas
signed the record. : misleading the Court, said ““ I do not keep anytlgng

Subsequently, plaintiff moved to withdraw from back at all. My fault is that I disclose gvg:ryth'ﬂ],g’
the agreement on the ground that he agreed to the unlike members of the Bar, who are in the habit of got
terms on a misunderstanding and that the defendant doing sc and misleading the Court.”
is a Sinhalese Buddhist. The Court allowed this _ Held : That the words used by the appellant
motion. The defendant appealed. | respecting the Bar, and which must be taken to have

Held : (i.) That the plaintiff should not have | been intended by him to refer to the opposing
been allowed to resile from the agreement as it was Counsel in particular, did not amount to a contempt
a lawful compromise within the meaning of section of Court.

408 of the Civil Procedure Code.

(ii.) That the agreement did not fall within sec- PARASHURAM  DETARAM  SHAMDASANI  VS.
tion 7 of the Oaths and Affirmations Ordinance EMPEROR ... 97
(Chap. 14).

i Control of Prices Ordinance
NaGoor ADUMAT vs. WILLAIM . 108 Control of Prices Ordinance, No. 89 of 1939—Order
L ; wxing myuimum prices for thread and requiring ever

C?,I:TII Profcedm‘e—Ti:(m.s:fer of defendant’s interest {Tﬂd@% ;1.',}‘..0 sells %h?'mdfto exhikit ﬂoz-?'.ce{ seth’fm UOME{
pending action—Application by such transferce to be prices sgfived—Failure to exhibit notice—No ?)’roof
added as defendant—Objection by plaintiff and defen- that thyqud actually sold—Validity of conviction. ® ~ g ©
dants—Does section 404 of the Civil Procedure Code Amword¥r fixing maximum prices for thread under,

permit such intervention.

Held : (i.) A party claiming to be added as a
defendant on the ground that such party has
acquired interest in the subject-matter of the action
is not precluded by sectien 404 of the Civil Proce-
dure Code from being added.

- f. ;

the Corsrol of Prices Ordinance required
trder whog “ sells ” thread to exhibit a Motice
setting out the prices so fixed. The accused was
conyicted with having failed to exhibit the®ioticg,
Them’as no @roof that he sold theread to gm
PErsoi®on the premises.

very. ’
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Held : That an actual sale of thread niust be | Court of Criminal Appeal
proved_ dhd ?h"lt.pr@f O_f L CSHTG for’sale is | Couat of Criminal Appeal—Circumstantial evidence ®
not sufficient to jutify a convietion. —Matlers which a Court should consider in deciding
Tipstal e y : whether the evidence ewcludes the possibility of a
DHARMASENA VS. ARIVARATNE 34 haypothesis consistent with the innocence of the accused.
o _ ; s Held : That in a case based entirely on circums- @
Control of Pricese— Orders _“’f?'d” Control of Prices tantial evidence, the fact that the deceased was last
Ordinance, No. 39 of 1939, fixing G N S of e seen alive in the company of the accused would not,
* Koduwa jish and Sunlight soap—DPrices fized per of itself, justify a conviction, vehere the exact time
pouna and peygtablet -respef.'f-wf:fy—:-Sr_ri’c _Of guarher of death is not established ; nor would the fact th#%
p’und of Kodwwa fish and twin tablet of Sunlight the accused subsequently attempted to dispose of
sBap-NA pplicability of quﬂs- ! : a weapon which might have caused the injuries on
Two orders were madeMinder the Control of Prices Y dcceauai
Ordinance, No. 39" of"1939, fixing the maximum (a) The fact that a not unreasonable explanation
prices of Koduwa fish per pound and of Sunlight was given by the accused fairly promptly after his
soap per tal#et. . Siiest
Held : That the orders appgied to the sale of a (b) Alisence’ of anvy: motive for the accused to
quarter pound of Kgduwa fish and a twin tablet of mtrdor i he doceas A
. ; i o i | o 5
Sunlight soap. (¢) The behaviour of the accused during the rele-
JAYAWARDE /S. AHAME 110 Yanipestad; ;
AV ARDENESNS:. AHANED g (d) The fact that theré were other men in the
: 2 background who may have had a motive for the
Attempt to obfain price-controlled goods by murder and may have used the accused as an inno-
means of forged document — A Sou Hi
b}
Penal C ® ~9 (¢) The fact that the accused was not continu-
See Penal Code = ously in the company of the deceased during the
time when the murder may have taken place ; and
Co-owners = o _ (f) Absence of evidence proving that the accused
Co-owr_mrs—Presanpizfm a'r_iwng—Long, continued absconded immediately after the murder,
and undisturbed possession of paddy land by some are all points which should be taken into account
co-owners to the exclusion of others—HKuyecution of in deciding whether the evidence excludes the
deeds Y those in possession on the basis of exclusive possibility of a hypothesis consistent with the inno-
Pone hip—eAlsence of evidence of acquiescence or cence of the accused.
o knowledge on the part of co-owners not in possession— | %
When may ouster be presumed. ‘ KiNG vs. APPUHAMY 10
Admittedly, the land in dispute, a paddy field, A
origthally bé'l;)n{,’cd to %one I-llencha[J})}l.i lvc--}‘i_o had ‘ _(;om't Oi-f (T-r-.z-m.ma.l A7 f}ﬁﬂl—{’{‘zqo accused charged
four sons and three daughters. The plaintiffs and it fn(‘}‘” :‘: Oj,?fif ?_"‘f”’t;" el rIury cagsed by f?-TSé
the 5th defendant, who are successors in title of the ac{i@'ﬁef{_.-&”ﬂ 2 ﬂ;“ { igt Sl 'gau-s;}’ ol
four sons claimed the entire land on the ground that . (}'C( o 18!. ,(e‘.cr. el eu;a g Ok "Eﬁ"”t_m L {” da'mth of
they and their predecessors in title, had by exclusive ‘ (.“'f‘:"‘;".’“_ = ,l?m?m” wnlention—Grave and sudden pro-
continued and uninterrupted possession from 1904 to E"‘”,’{f_‘f”“f'_'j'q“; i"'ff""iw;" redoviththe ¢
1944, acquired a prescriptive title as against the 1-4 ' dece\:g{)ﬁocuiﬁa e‘:}ﬁ'ﬁt Cf;lai‘.la%ei(n W 'lt : "‘ T}urg?r ;1). ?1‘3
defendants®vho claimed through one of the daugh- e e Ry WA L HeLC
f Hénchappu. The plaintiffs further proved | st d('('““_(‘q’ while the injury inflicted by the
that § number of deeds had been executed during i iec'}_l}’d aff‘“;cd lilelttlller Ia(:rsclergtcd nor contributed
this period on the basis of this exclusive ownership. | d(')'j-ll;e l(ttl.{ } 2 i "ei Efcc'ﬁ!ase - The trial Judge
Ther® was no evidence to shew that the three ((l)ir;i 1%[11 .1:‘,(;];1,:1.3'“ 1‘} 1111 tthe}.’tt E;}llg}_‘lt thf(:ire WASIG e
daudhters or those claiming from them knew of the S (i ; ]1'1 = ;0 ]‘i af-i1e sacondiaccused
exegition of the said deeds or that they acquiesced AgeC L Lpeln_t..tnt.- y, under grave and sudden
in the acquisition of such prescriptive title. provocation, his offence would be one of culpable
Held : (i.) That in the circumstances the Court homicide not ammmtmg to murder. The Jury
was not entitled to presume ouster. found the first accused guilty of murder and the
(ii.) The question as to whether from long, con- second accused g“;"lty of culpable homicide not
tinued, undisturbed and uninterrupted possession an}gu?;lfu;grto mml.(_?r. = S e
ouster may be presumed depends on all the circum- eld: That this was a misdirection in the
Stances oF the case, absence of any evidence that the injury caused by
Per Howarn, C.J. : * Moreover it would appear :he ?EC(E](} ﬁ.cv.used EItlllL\Q]‘ a‘ccelerated or contributed
that the plaintiff Tillekeratne had bought the share 2 tlw ‘c“‘i‘,‘ f’f t'lle“ eceased, and that the proper
of the co-owner, had worked a plumbago pit himself g et against the second accused would be one of
on another land in the neighbourhood, and had attempting to commit culpable homicide not
never claimed or taken a share in the plumbago amounting to murder where hurt has been caused,
which to his knowledge was being dug frgm the i KinNG vs. FERN
£ 8 S | 3 VS. PERNANDO et ¢ 25
disputed land by the defendants and their lessees. ' & 22

It seems to me That the distinction drawn etween
he gxcavation and removal of minerals, ir_'l act
efinitely depreciafgng the value of the holdng, end

e taking of natural produce such as fruit ¢f trees

or the®development of lands for the culjivation &f

paddy by expenditure incurred by the occupier is

both logécal and sound.”
® °

Court of Criminal Appeal—Rejection by Jdury of
evtdence of prosecution witnesses against some accused
—Conviction. of another on same eviden® although
learned trial Judge made it clear to jury that acquittal
of all accused justified—Appeal on certificate of trial
Judge—Jury’s verdict not supported by evidence—
Musdirection—Trial judge disapproving of Jury’s

|
4 | » . e A -
& Di itizl?oy Noglaham Festtdéetiords it sufficient @ound for setting aside
DORIS AND OTHERS VS. SIMON ANHO%|]§ HIERg | 2@ vanahaendic.
3 5 [ ]
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Four accused were indicted for attempted mur- | Criminal Law
der. By a verdict of five to two the jury found the | Criminal Law—Previous conviction of accused—
first accused guilty of an attempt to commit culpable | When should 1t be taken into account in imposing
homicide not amounting to murder. The other sentence. =
accused were acquitted by a unanimous verdict. Held : That a previous convietion is relevant
In his charge the learned trial judge made it sufli- only when a Court has to consider the applicability
ciently clear that an acquittal of all the accused o Of some ordinance, such as the Prevention of Crimes
would be justified—The 1st accused appeal upon Ordinance, and should not otherwise be taken into
a certificate of the tifal judge. e account in imposing sentence.
Upon an examination of the evidence their Lord- i .
shgps came to the coiflclusion— ; THANGARASA VS, THARRONACHARI V.. e EG
(a) that in convicting the appellant the jury took ’ ‘
the view that he exceeded the right of self- Criminal Procedure Cede
defence; : : | Revision—Penalty preseribod by law—Inadequac
(b) that the prosecution had fa:led‘ to'prove | of sentence pas‘sed—tfﬁéqht of rf.ppeff{ ——J-ippl-imiign fog
that the appellant exceeded such right. . revision by Attorney-General—Delay—Cgiminal Pro-
Their Lordships also found a passage towards the cedine Cote sections 838 and 357 -
end of the learned trial judge’s charge which was "Held : (i..) That “‘1(31‘8.& l\'la-g'istmte imposed a
!1ke1y ko as e created in the minds of the jury the sentence less than the minimum ®rescribed by law,
TIPS OR that the burden rested with the lappel-. it is an error in law, and is appealable under section
lailft cilsofdlsprove that he did not exceed the right of 338 of the Criminal Procedure Code.
ScH e chc ; ; : (ii.) That where an application to revise such a
Held : (i.) That in the circumstances the verdict seﬁte?ﬂtce was mad ncar%\} four months after it was
of the jury against the appf&ll&ﬂt is| unreasonable passed, the Supreme ‘Court ought not to exercise its
an?iiI;O'%‘ligffl?ﬁ?itbt}l’\;}:ihee“:;'iizlll(jﬁ}ltr{* disapproved powers under section 357 (1) of the Criminal Proce-
of the verdict of the jury orissued a certificate under dure Code in view of thedelay that had occurred.
section 4 (b) of the Court of Criminal Appeal Ordi- ATTORNEY-GENERAL vS. KUNCHINAMBU 87

nance is not of itself a sufficient ground for upsetting
the verdict of the jury.

Insult to Counsel does not amounft to contempt
of Court. -
See Contempt of Court® ...

’f-.

REx vs. DE ALWIS . 103
See Corrigendum for substituted headnote

Court of Criminal Appeal—FEvidence of wilness
called by the Crown and then dealt with as adverse—
Must it be excluded from the case—Meaning of the
words ** without premeditation” in Penal Code section
294, exception 4-—Misdirection.

Held : (i.) That the fact that a witness is dealt
with as adverse and cross-examined to credit, in no
way warrants a direction to the jury that they are
bound in law to place no reliance on his evidence.

(ii.) That an explanation of the word * premedi-
tation » in exception 4 to section 294 of the Penal
Code as if it was synonymous with *“ infention ™ is a
misdirection.

]
REex vs. FERNANDO 39
Courts Ordinance '

Mandamus—Certiorari—Courts Ordinance section
42— Does Certiorart lie in the case of a wrong decision
—Does Mandamus lie where a duty has been done
erroneously.

Held : (i.) That the Writ of Certiorari never runs
to give relief from wrong decisions.

(ii.) That a mandamus is not issued on the ground
that a duty has been done erroneously.

DE Zovsa vs. G. A., KANDY AND ANOTHER 66

Section 47

See Contempt of Court 71

Section 42

See 19, 20

Counsel

Digitized by Noolahsh Foun\a(]iw_cr the jugy will believe it.
noolaham.org | aavanaham.org

Criminal Procedure Code section 440 (1)—Witness
referring to diary and giving oral evidence different
from entry in diary—Summary punishment for per-
Jury.

Where a witness read an entry madesby hhn ir®
his diary and told the Court deliberately something e
different from what was recorded by him.

Held : That it was an appropriate case for sum-
mary punishment under $ection 440 (1) of *the
Criminal Procedure Code.

BANDA VS. SEEMAN

Magistrate dismissing case without calling on the
defence—Prima facie case made out by congp!aina.t—
Criminal Procedure Code, section 191.

Held : That when a prima facie case has T
made out by a complainant, the power vestegin a
Magistrate by section 191 of the Criminal Procedure
Code should not be exercised until after the de‘ipnce
has been called upon. - L

DE SILVA VS. AMARASEKERE AND OTHERS T ..

Criminal Procedure Code. sections 181 and 182—
Applicability of —Nature of the doubt referred to—
Indictment—Alternative counts for murder and abet-
ment of murder—Can accused be tried al one trial on
same indictmend.

Held : (i.) That alternative counts for murder
and abetment of murder are properly laid in one
and the same indictment when on the evidence in
the possession of the prosecution at the time when
the indictment is framed, it is impracticable of
wl'lich‘)f such offences the accused may be said to be
guilty.

(ii.) Fhat the doubt referred to in section 181 of

16

the Cgminal Procedure Code must arise frong the e

equgvoc®l nature of the acts gf the accused, a

allecedgby the prosecution and disclosed during ti§
on-summary proceedings, and eannot be @fected

by questions such as whether the prosecution will ¢

be able to produce this evidence at theerial, or

-
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Per Sorrrsz, J.: “ Section 181 does not apply '| Section 347 ().
when the doubt arises from the nature of the evi- i See Repealed Statute 69
dence, but it applies only in cases in which a doubt [ ®
arises from the natfire of the acts. Where the acts Damages
are unambiguous and indicate a definite offence, Damages awarded in a divorce action are com-
but in consequence of a failure to appreciate the pensatory and not punitive.
legal value of the facts, a different offence is charged ' o See Husband and Wife ... 26
and that charge fails, it wold not be possible to ‘ .
invoke the aid of section 182 of the Crirginal Proce- o | Decree
« dure Code in order to substitute a conviction of the Judgment-creditor applying for execution of
accused on thefcharge that should have been but decree, pending appeal by judgment-debtor, mus®
w‘as not preferred.” make judgment-debtor respondent to application.
See Civil Procedure Code 81
King vs. I{ITC‘HILA}‘%A&D OTHERS 67
Defence (Miscellaneous) Regulations
Criminal Procedure Code, sections 165 B and 224 (1) Order requisitioning paddy—Failure to deliver
The accus&l had elected to bg tried by a Tamil- quantity requisitioned—Conviction—Validity of—
speaking Jury. Application gvas made by the Defence (Miscellaneous) Regulation 87.
Crown for an ordcs under section 224 (1) of the By an order made by the Governor on 15th
Criminal Procedure Code divecting that the accused September, 1942, under Defence (Miscellaneous)
be tried by an English-speaking Jury. It was Regulation 3, all Government Agents, Assistant
urged that the accused were Sinhalese and that all Government Agents and Assistant Government
the witnesses were Sinhalese and #hat there was no Agents (Emergency), were appointed to be com-
special reason why the accused should be tried by a petent authorities for the purpose of requi. itioning
Tamil-speaking Jury. It was also urged that a under D. R. 387 any article of food or drink. The
great deal of time would UIWGOCSS‘:II‘ﬂy be taken up accused was required by order of one of the com-
in trying the prisoners if a Tamil-speaking Jury petent authorities to deliver a certain quantity of
were empanelled. paddy which had been requisitioned. He was
The Court made order directing that the accused charged and convicted with having failed to deliver
should be tried by an English-speaking Jury. | this quantity. The evidence disclosed that, on a
| certain calculation, the accused ought to have had
KiNg vs. THELENIS APPUHAMY AND OTHERS 38 the quantity of paddy requisitioned. There was
also no satisfactory evidence to show that a requi-
'Cﬂfqﬂz'nal Rroeedure Ccde—Sections 222 and 224— sition order had been served on the accused.
Filection of Jury— Subsequent application for altering Held : That in these circumstances the conviction
election. cannot stand.
The accused in this case had elected under section BANDARANAYAKE VS. SILVA = B0
1658 of the Criminal Procedure Code to be tried by
an English-speaking Jury. After the transfer of Defence Misccllaneous Regulation 17 B—Possession
the case by fiat of the Attorney-General under sec- of service petroleum—Certificate of Government Ana-
tion 43 of the Courts Ordinance from the Northern lyst— Burden of proof as to service, on accused, of the
Circuit to the Western Circuit the accused moved certificate— Lividence Ordinance, section 114.
the Supreme Court for leave to alter their election The accused was charged under Defence Miscel-
and @sked that they be tried by a Tamil-speaking laneous Regulation 17 B with having been in posses-
Jury. sion of service petroleum, which was defined to be
&Q application was refused. petroleum containing certain specified compounds.
® The regulation enacted that a certificate by the
King vs. RATARATNAM AND OTHERS 13 Government Analyst to the effect that any petro-
s leum contained the specific compounds shall be
Ri,gﬂzt of aceused or his advocate to cross-examine sufficient evidence of the facts stated therein and
wilnas for the prosecution rvecalled by the Magistrate that before such a certificate is tendered a. evidence,
—Criminal Procedure Code section 189 (2). a copy thereof shall be served on the accused. At
The complainant in a case was recalled by the the trial the accused did not object to the reading
Magistrate and gave further evidence on which no of the certificate. The Magistrate acquitted the
cross-examination by Counsel for the defence was accused on the ground that there was no evidence
‘permitted. The Magistrate convicted the accused to show that a copy of the certificate had been
and referred in his judgment to matters elicited served on the accused. :
when the complainant was recalled. ‘ Held : (i.) That as the regulation enacted that
Held : That the conviction cannot be upheld. | @ copy of the certificate * shall be served * on the
accused—and not * shall be shewn to have been
SHERIFF DEEN vS. THOMAS 21 served —the presumption of regularity arises in
| the absence of any objection by the accused ;
Confiscation—Power of —Criminal ProceduregCode ; (ii.) That it is not incumbent on the prosecution,
section 413—Defence (Miscellaneous) Regulations | as a condition precedent to the production of the
para 52. . | certificate, to prove that a copy thereof has been
= gHell : That the word * disposal ** in sectiop 413 ‘ served on the accused.
of the Criminal Progedure Codes does not #clude | UDALAGAMA VS. GIRIGORTS APPUHAMY ™
¢oRfiscation and that such a power cannet be -
implied ®vhere the Legislature has not gxpressly ® Defence (Purchase of Foodstuffs) Regulations
cconferred it, ) The Defence (Purchase of Foodstuffs) Regulations,
= 1942—Charge wunder Regulation 4—Facts to be
N SANDEN oS. PERERA .. hy N@ proved. e
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Held : That in a charge made under regulation 4
of the Defence (Purchase of Foodstuffs) Regulations
1942, for transporting country paddy without a
permit, the prosecution must establish that the
paddy transported was country paddy.

MAHAMOOR VS, AUSTIN SINGHO AND ANOTHER ...

Defence (Control of Textiles) Regulations

The Defence (Cogtrol of Textiles) (No. 1) Regula-
efions 1943— Judicial notice of date on which regulation
25 came into force.

Where a charge was laid under regulation 25 of
the Defence (Control of Textiles) (No. 1) Regula-
tions which was brought into operation by a
notification of the Governor published in the
* Gazette,” but no reference to this notification
was made in the charge.

Held : That the Court will take judicial notice
of this date on which the regulation was brought
into operation.

CASSIERE vs, KEDIRISINGIIT

Domicile

Action for nullity of marriage brought by hus-
band on ground of wife’s pregnancy at time of
marriage. Husband domiciled in Ceylon, and wife
of Indian domicile, prior to marriage.

Held : That wife must be regarded as having
husband’s domicile up to date of decree of nullity.

See Husband and Wife ...

Evidence

Circumstantial —Matters to be considered in
deciding whether it exclude: possibility of hypo-
thesis consistent with innocence.

See Court of Criminal Appeal

Evidence of witness called by Crown and then
dealt with as adverse—should it be excluded.
See Court of Criminal Appeal

Evidence Ordinance

Section 114—Burden of proof.
See Defence Regulations ...

Section 112
See Husband and Wife ...

L ]
Excess Profits Duty Ordinance

Excess Profits Duty Ordinance No. 38 of 1941—
Agreement between Commissioner and assessee as to
amount of tax due—Part payment of tax by cheque—
Notice given to assessee of balance tax due and date of
payment—DPayment of cheque stopped by assessee—
Can whole tax be held to be in default in the absence
of a fresh notice.

An agreement having heen reached between the
Commissioner and an assessee as to the amount of
tax due, the assessee paid part of the tax by cheque.
The Commissioner then sent him a notice specifying
the balance tax due. The assessee stopped pay-
ment of the cheque, and the Commissioner there-
upon issued his certificate for the summary recovery
of the full amount of the tax. The assessee
maintained that the entire tax could not be said
to be in default until a fresh notice had been issued
by the (ommissioner.

Held : That the notice issued by the Commis-
sioner was not one contemplated by the Ordinance
and that the entire tax was in default when he issued
his certificate.

ComMIsSIONER OF INcoME TAax vs, ®gy

f.

24,

94

90

10

39

T

Euacess Profits Duty—Section 3 (1) of the Excess
Profits Duty Ordinance No. 38 of 1941—Question
whether assessee carrying on a *‘&usiness ”’ or whether
he s an ** employee ™ is a question of fact—Case
stated under section 74 of the Income Tax Ordinance.

Held : (i.) That the question whether a person
is carrying on business or whether he is an ** em-
ployee * is a question of fact.

(ii.) Th&t the Supreme Court will not, on a case,
stated under section 74 of the Imcome Tax Ordi-
nance which is also applicable to the Excess Profits
Duty Ordinance, interfere with a finding of facthof
the Board of Review if t®ere is evidence to support
the finding. ®

WicnarATAL vS. CoOMMISSIONER 0% INcoME Tax
°

Excise Ordinande

o
Excise Ordinance section 50—Presumption—When
does it arise.
Held : That the presumption under section 50
of the Excise ONiinance only arises once possession
has been established.

LaBrooy vs. FERNANDO

Fidei Commissum

Fidei commissum property—Partition decree allot-
ting defined lot—Subsequent sale—Effect of partition
decree on rights of fidei commissarii—sSection 9 of the
Partition Ordinance (Chapter 56).

Held : That where a fidei commissum progerty,is
pattitioned and a defined lot is allotted under the
decree either to a fiduciarius or a person deriving
title from a fiduciarius by way of a gift, sale, ete.,
the fidei commissarii, could in a subsequent action
set up their claim againsf!—

(a) such fiduciarius or such person to whom the
lot was decreed, or

(b) any one deriving title from either of them
after the decree, if, neither he nor his predecessors
in title, if any, is a purchaser for value without

notice of the fidei commissum. o &
SoysA vs. MISKIN =
L J
Husband and Wife °

Husband and wife—Action by wife for sepgration
—Claim by husband for divorce on ground of wnfe’s
adultery—Child born during wedlock—Legitinthey of

child—Burden of proof—Damages—Costs—Evidence

Ordinance section 112—Civil Procedure Code section

612.

The plaintiff brought this action against her hus-
band for a separation a mensa et thoro on the ground
of malicious desertion and claimed the custody of
the two children of the marriage. The husband
denied that he deserted his wife and asked for a
dissolution of the marriage on the ground of his
wife’s adultery with the second defendant. He
also denied that he was the father of the younger
child, who was born on March 26th, 1942, on the
sole ground that he had no access to the wife at any
time gvhen the child could have been begotten.

TRe case for the wife was presented on the fpoti 100
that"gie husband had sexual Jntercourse with her
on Agril 17th, 1941, and August 9th, 1941, and t@a

o the younger child was born as a result of the act o
coition Oon August 9th, 1941. The child havin
been born during the subsistence of a velid marri-
age, the burgen, under section 112 of the Evj

Olginance, was on the husband to prove that
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