T O—U—O

H A BEYOND THE WALL {

L (B 40 ApAl-June 2003

Home for Human Rights

- Guarterly Journal on Human Rights News and Views



BTW

BEYOND THE WALL

April - June 2003

Quarterly Journal
April - June 2003 Vol. I No.4

The views expressed in the articles in this volume are
those of their authors and do not necessarily reflect the
| views of the editorial board.

- Beyond The Wall welcomes contributions from those
involved or interested in human rights. The subject

| matter is restricted to news, views and academic papers
on human rights issues. In addition to papers and
articles, we will welcome critical comments and letters
i fo the editorial board.

All correspondence should be addressed to: Beyond
The Wall, C/O Home for Human Rights, 14, Pentreve
‘ Gardens, Colombo 3, Sri Lanka

Editorial Board:
L F. Xavier
J. 8. Tissainayagam B. N. Thamboo

Sherine Xavier

Contents

Interim administration should monitor

human rights 3

Home for Human Rights helps cause of justice in
disappearance case 4

New Year’s bloody dawn: Karativu 1985 6

Torture of Tamil female political detainees and
implementation of CAT 8

Hidden realities behind problems of
upcountry Tamils ' 11

Kumarapuram, where the army butchered

pregnant women 16

Sovereignty and contradictions in
the international legal order 19

How voluntary are confessions made by
PTA suspects? 24

Home for Human Rights,

14, Pentreve Gardens,
Colombo 3, Sri Lanka

DIgItZE0 DY OO o O T T

noolaham.org | aavanaham.org



April - June 2003

 EDITORIAL

Interim administration

should monitor human rights

dominated northeast is yet to be finalised with the Liberation

3- t the time of writing the interim administration for the Tamil-

Tigers of Tamil Eelam (LTTE) expected to hand over their

§ proposals shortly. The differences of opinion between the Sri Lanka

government and the rebels have led to a suspension of talks between

the protagonists, with the LTTE also declining to participate at the
Tokyo donor conference held in early June.

The LTTE insists that if talks are to proceed meaningfully, a power-
sharing mechanism has to be established in the northeast that goes
beyond mere trappings and hot air. Tamils in the northeast, exhausted
by dealing with Sinhala-speaking military officials co-ordinating civilian
affairs, government agents hamstrung by a plethora of administrative
and financial regulations in a red tape-ridden bureaucracy, and an
ineffective provincial administration that is anyway run by the governor
who is creature of the central government, have indicated that they
wanta body that is more responsive to their needs than the organs of a
Sinhala-dominated Centre.

Itis therefore important that the interim administration is armed with
sufficient powers that will make it a body that governs the region
effectively than an entity that merely disburses funds for the
rehabilitation, reconstruction and re-settlement of the displaced of the
northeast.

Beyond the Wall believes that human rights monitoring too should
come under the direct purview of the interim administration. This
however is not to take away the powers of the judiciary to decide on
whether the fundamental rights of a citizen has been violated or not.
Rather, it is due to the contentious nature the subject has assumed in
the northeast after the signing of the Ceasefire Agreement with each
side to the conflict accusing the other of violating human rights. These
accusations are for no purpose other than the warring parties trying to
gain political advantage by criminalizing their adversary in the eyes of
their respective constituencies and the world at large.

Soon after the Ceasefire Agreement was signed in February last year,

a campaign was launched by the government and the international

community accusing the LTTE of extorting money from the Muslims,

abducting civilians, indulging in conscription and recruiting child

soldiers. Though none of these matters were challen ged in a court of

i law, actors in civil society, led by the NGOs, demanded the setting up
of a body that effectively monitors human ri ghts in the northeast.

It was initially felt that the scope of the Sri Lanka Monitoring Mission
(SLMM) could be broadened and the body given more powers to tackle
human rights issues. This suggestion however fell by when it became
obvious the SLMM had greater expertise in monitoring ceasefire
violations of a military nature rather than human rights ones.
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The second suggestion was to recruit experts with international
experience in human rights monitoring to establish a specialised
body. The idea was to draw heavily from the international
community, though the institution would have local input as well.
This proposal too did not find acceptance.

Earlier this year, the government and the LTTE held a round of
talks where human rights were discussed in depth. It was here that
Ian Martin, former secretary general of Amnesty International came
up with a ‘human rights roadmap.” What this Ptolemy of human
rights map-making recommended is not officially known to the
public. It should be said however that there has been a tremendous
effort on the part of the government, local civil society actors and
the international community to inveigle non-Sri Lankans into such
monitoring missions. :

Though this might appear to be acceptable on the grounds that
foreign experts have vast experience when it comes to dealing with
conflict management and because they are non-partisan regarding
the conflict in Sri Lanka, nothing could be further from the truth.
The Ranil Wickremesinghe government is cultivating the
international community purely because the big actors from the
‘community’ disapprove armed rebellion against established states
however outrageous the human rights records of such states are
vis-a-vis their citizens.

The deep-seated suspicion Tamils are beginning to entertain on
the role of the international community in conflict resolution and
peace-building makes it imperative that human rights be handled
by a body such as the interim administration, which will be
composed of locals — Tamil, Muslim and Sinhala. It will lead to a
fairer hearing of transgressor and victim, a better understanding of
the issues involved, and a fairer determination of guilt and
innocence. To repeat, this will however not interfere with the
functioning of the judiciary, but will only assist the process of
dispensing justice in an area just emerging from conflict and strife.

This will be an effective forum where accusations against the
LTTE on abduction, extortion and recruiting child soldiers, and
gunning down their political adversaries could be heard. Similarly,
accusations against the government such as preventing resettlement
of IDPs, threatening and intimidating civilians and other human
rights concerns such as removal of the PTA could be taken up.

The time has come to call the bluff of the international
community, which by posing off as neutral and independent, has
worked with the sole objective of undermining the Tamil struggle
for self-determination and acting at the bidding of the Sri Lanka
government.
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‘Home for Human Rights helps cause

of justice in disappearance case

In its comments the
commilttee, after
examining the
questioh of
exhaustion of
domestic remedies
has concluded, “the
author
(complainant) had
used the remedies
that were
reasonably

¥ available and
effectivein Sri

Lanka.”

With the ceasefire agreement in place, human rights violations
—especially what may be categorised under civil and political
rights — do not occur with the same frequency or intensity as
when all out war was in progress. There have been incidents of
assassination and abduction in the east of course but not of the
same volume as when the state and the LTTE were at war.

In the second week of September, an important human rights
intervention by the United Nations was reported in the media.
The intervention focused on the utterly inadequate safeguards
from police and military brutality that is available to the citizen.

The intervention was from the United Nations Human Rights
Committee on a communication made to the committee on 25
October 1999 by Jegatheeswara Sarma on the disappearance
of his son Thevarajah Sarma who was allegedly abducted on
23 June 1990. The legal counsel representing Jagatheeswara
Sarma were V. S. Ganeshalingam from Home for Human Rights,
Sri Lanka, and Helen Duffey, of Interights, the UK.

The communication to the committee was under the First
Optional Protocol to the International Covenant on Civil and
Political Rights (ICCPR). The committee decided in favour of
the victim’s family.

Amnesty International commenting on the decision states,
“This is the first disappearance case in Sri Lanka to be brought
under the First Optional Protocol to the ICCPR and constitutes
a considerable victory for the family and for victims of
disappearances in general in Sri Lanka.”

According to the complaint to the UN Human Rights
Committee made by Jegatheeswara Sarama, he, his son
Thavarajah and three others were removed by members of the
Sri Lanka army from their home in Anpuvalipuram on 23 June
1990 in the presence of his wife and others. They were handed
over to other members of the army including one Corporal
Sarath. The complainant’s son was suspected of being amember
of the LTTE was beaten and tortured. Thereafter he was taken
into custody at the Kalaimagal School, where he was tortured
further, hodded and forced to identify suspects.

The complainant Jegatheeswara Sarma and others were asked
to parade before his (complainant’s) hooded son. Jegatheeswara
Sarma was released soon after, though his son was transferred
to Plantain Point military camp. The author had informed the
ICRC, human rights groups and the police of what had
happened. Later at a meeting with senior military officials the
complainant’s wife was informed that her son was dead.

The complainant however claims that between 1.30 and 2.00

..p.m.on9 October 1991 a yellow military van bearing licence

plate 35 Sri 1919 had halted in front of City Medical Pharmacy,
Trincomalee where he worked. An army officer entered the

pharmacy and wanted some photocopies made. “At that .
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moment the author saw his son in the van looking at him. As §
the author tried to talk to him, his son signalled with his head
not to approach,” states UN Human Rights Committee
document prepared on the case.

When the Presidential Mobile Service was held in
Trincomalee, the complainant approached then Prime
Minister D. B. Wijetunge and complained about his son’s
disappearance. The prime minister had ordered the release
of his son when he was found. However, in March 1993, the
military had told the complainant his son had never been
taken into custody.

Jegatheeswara Sarma followed this up by approaching
various institutions and individuals to have his son released.
He gave evidence before the Presidential Commission of
Inquiry into Involuntary Removals and Disappearances in
the Northern and Eastern Provinces, without result. He wrote
to the president in July 1998 and was informed by the army
once again that no such arrest had occurred. On 30 March £
1999 the complainant had petitioned the president seeking
full inquiry and the release of his son.

The Sri Lanka government (or state party) in its
submissions to the committee said the attorney general had
received two letters in July and October 2000 seeking inquiry
and release. The attorney general’s inquiry from the armed
services had been unsuccessful, as they had all said no one
by the name of complainant’s son had been arrested. The
attorney general’s department then transmitted the request
to the Missing Persons Commission, which had advised the
inspector general of police that suitable action should be
taken.

On 24 January 2001 the Disappearance Investigation Unit §
had interviewed a number of witnesses and recorded
statements from the disappeared person’s family and military
personnel at the Plantain Point army camp.

According to the state’s submission to the UN Human
Rights Committee, Corporal Sarath and two other
unidentified persons had indeed *“‘involuntarily removed
(abducted)’” Thavarajah Sarma. However, the abduction was
independent of the cordon and search operations carried out
by the military in Anpuvalipuram in the Trincomalee District
in order to identify and arrest terrorist suspects. “‘During this
operation, arrests and detentions for investigation did indeed
take place in accordance with the law, but responsible officers
were unaware of Corporal Sarath’s conduct and the author’s
son’s abduction.”

Since Corporal Sarath had denied any involvement in the
incident and refused to provide information on the
complainant’s son or give an acceptable reason why




































































































