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Selt Determination and Conflict
Regulation in Sri Lanka, Northern

lreland and Beyond

Introducti

the LI'TEs concession on negotiating within the
mited 511 Lanka are, to paraphrase Richard Falk.
cli-determination genie remains in the doctrinal
rld. Instead. as Falk and others recognise. the
rahas presented real-political challenges to positivist

lefine or restrict international legal rights of self-

[he tmplications for the current Sri Lankan political

process are sicnibeant. On one hand. the Cold War moratorium on
cll=determmation has been replaced by a potentially more open
ol recognition based on political expedience and new norms
[ sovereignty recognition which make the mistreatment of ethnic
inorities (or ethnic majorities by a dominant minority) a potential
unds for external intervention and eventual state recognition. On
the other hand. the dominant principle of self-determination remains
that ol non-secessionist or internal self-determination, based on
reeional autonomy (devolution). federalism. power-sharing and
ndividual and group rights protections. The ambiguity between the
volving norms of external and internal self-determination need to
he addressed if a stable constitutional settlement is to be reached. |
Vil areue below that such a stable regulatory framework must build
i the seemingly destabilizing right of external self-determination,

Fak ar < ver oLt compdarng i

Ihis rescarch for this paper is part of a larger project
i n Morther
wernmental approaches o conflict regulation i Northern
sveerliulme Trust (LS

and Sri Lanka, The research is supported by the |

the British Acacdems




albeit with mutual veto rules which balance safeguards to territoria
intecrity with safeguards against unilateral assertions of executive
F‘M'l\\ ol

[n the case of the British-Irish sovereignty dispute over
Northern Ireland, the tensions and uncertainties generated by these

opposing trajectories of international law have been regulated
successi through the use of a novel bi-national consent
Do v modification of this mechanism could contribute to g

dus ttlement of the Sri Lankan conflict. This article aims first
b0 ¢ ¢ an overview of the recent developments in International
ling national self-determination. Secondly. I will try to
an “outsider’s” perspective.” how these international legal

fevelopments impact on some contemporary academic and public
debates recarding negotiation and design of a political settlement in
Sri Lanka. Thirdly, by way of comparison with the British-Irish led

process over Northern Ireland, 1t will be shown that agreement on a
novel mechanism for self-determination in 1993 was a pivotal aspect
of the pre-negotiation phase leading to the Good Friday Agreement
(1998). Finally, I hope to show how a modified version of the
concurrent majority formula could be applied to balance the Sinhalese
majority wish for the preservation of territorial integrity. with Tamil
desires for national self-determination. The overall aim is to show
how creative mechanisms for self-determination and constitutional
reform can contribute to the search for mutual exchanges between
the protagonists in conflict.

National self-determination in international law
The principle and practice of national self-determination has recently

evolved with important implications for conflicts centred on ethno-
nationalism. The dominant paradizm from the end of the Second

. . At [ anden
Irish-American dual citizen. educated in Boston. Montreal and Londt

currently Lecturer in Politics at Queen Mary, University of London
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World War to the end of the Cold War wa based on the primacy of

1 MmMira ] 1! * iyl y T\ 114 . t 3 S
maintatii ¢ inlegrity ol states, Despite its name. * Internationa/
law™ continued to recognize only states, not nations. as holders of
determination. The UN “Friendly Relatione

el |1
right Declaration

rejects any right of secession from an independent tate and condemns

‘any action aimed at the partial or total disruption of the national
EUAR il Ill‘«.",'l'h.r'\ 0Ol any other state’
latle e

exception to the statist bias in international
vcame with the UN General Assembly Resolution

£ 0l il..,!gi‘:i‘nl, ice o Colonial Countries and Ped P!“‘

levelopment was meant to recognize and encouraue
n butwas qualified in an important way by the assertion

ple ol wdi possidenis juris, which required that newly
post-colonial states retain their colonial borders.? While

\ps preventing precipitate fracturing of colonial borders along
tribal limes, 101s arguably the case that the imposed stricture of

t least many African states into western civic-style state forms has
been successiul — witness the perennial instability of Nigeria,

Somalia. Ghana, Ivory Coast etc. The partition of the colonial entity
mto India and Pakistan occurred before the establishment of the
prnciple of wdi possidetis juris. Without such a radical surgery - as
the Kashmiri and Gujarati remnants attest — it is doubtful whether
federalism would be capable of reconciling or regulating Muslim
and Hindu interests.

UN General Assembly Resolution 2625 (XX V) “Declaration of | rinciples
- : T e of the
Concerning Friendly Relations Among States™ adopted Provision 6 ol th

LN General Assembly Resolution 15314 (NV) ‘Declaration on the Grantng

of [ndependence to Colonial Countrics and Peoples’. which declare
o i i s l100E 1ty and the tert
attempt at the partial or total disruption of the national untly and i
et ; b the aurnases and pringiples of the
integrity of a country is incompatible with the purposes and |

Charter of the United Nations™. Quoted in Richard Falk "Selb-Letermmiiin

H i = ' v 1) sneckorube
Under International Law’ in Wollzang Dans

1 I State in
Determination of Peoples: Community, Nation and Staie i a

Warld (1.ondon: Lynne Reinner. 2002) p. 44
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Subsequent modifications to the international legal status of
self-determination expanded the potential justitication of national
self-determination in states whose regimes denied representation 1o
particular sections of the population and were discriminatory based
on race. creed or colour.” More recent developments with implications
for diminishing the statist status quo include internation:l treatjes
such as the Copenhagen Agreement (signed by 35 states. including

the US ). which justifies intervention to uphold democratic regimes. r
It remal een if the US attempt to assert this right in
intern All be successlul. Interventions in Yugoslavia (over L

Kosoy ada. Haiti, Somalia, and most recently Iraq threaten to
: sw paradigm which elevates inter-state political practice
(ostel v based on democracy and human rights) above positive
(ter il law. As Richard Falk has emphasized. the legal
justification of the recognition of new states following the break-up
of the Soviet Union and Yugoslavia stretched the international legal
mterpretation of post-colonial exceptionalism te the point of

breaking

This recent practice is a significant confirmation of the
extent to which the effective political outcomes that are
consisient with geopolitical preferences ... produce legal
results incompatible with earlier conceptions of legal
doctrine. Community responses to such state-shattering
practice are registered by way of diplomatic recognition
and admission to international institutions.

See Falk’s analysis of the 1970 Declaration on Friendly Relations.
Ibid. p. 46.

Richard Falk *Self-determination under International Law’ in Wolfeang
Danspeckgruber The Self-Determination of Pecples: Community, Nation
and State in an Interdependent World (L.ondon: Lynne Reinner, 2002) pp
51-52. See also Hurst Hannum *Self-Determination. Yugoslaviaand Europe
Old Wine in New Bottles?” Transnational | aw and Contemporary Problems
3. pp. 39-69.

Richard Falk. “Self-determination Under International Law™ p 31

i
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because of the limits of positive mternational law

within the statist paradigm (o manave deep-seated ethno-national
conflict. maodilications have evolved which attempt to preserve the
stability of the inter-state system while cncouraging internal or “non-

SECESS 10NN

forms of national self-determination.

including forms
of federalism and lc'mlulmn.pn\\cr—sllm'ilm

- individual e collective
protections.” The Liechtenstein Dratt Convention
ition Through Self-Administration treats the latter
(e deralism)a
el attempt to

minoril

on Sell

necessary steps through which parties
manaze conflict, but also recognizes

nechanisms ol self-determination. Section I. Art. 1b.
his of selt-determination” as the

Tent

mination by those possessing that right of their

hcal status and their free pursuit of their economic.
al and cultural development. and may be
implemented by establishment as a sovereign and

independent State. free association or integration with
an (ndependent State, or emergence into any other
political status freely determined by the people
concerned.®

The Liechtenstein Draft Convention on Self-Determination Through Self-
|Administration is an important recent example, see Ibid. pp. 38-39: see also
Hurst Hannum. Autonomy. Sovereignty. and Self-Determination: The
Accommodation of Conflicting Rights. Revised Edition (Philadelphia:
University of Pennsylvania Press. 1996). For developments in the Canadian
and liLlr()'pean contexts see Michael Keating Plurinaiional Demm.-rucy
(Oxford: OUP. 2001): James Tully Strange Multip/icity (Cambridge:
Cambridge University Press. 1996): Will Kymlicka, “Federalism aid
scccr.sim;: al home and abroad’. The Canadian Journal
Jurisprudence Vol. XHI, No. 2. (2000).

Liechtenstein Drafi. sce also the commentary on the agrecment by | Arthur
Watts. *The Liechtenstein Draft Convention on Self-Determination | hrough
Self-Administration: A Commentary™. Appendix B in W. Danspecis rubes

: - FoRirs v~
The Self-Determination of Peoples. p. 372

of Law and
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Where persistent claims exist for national self-determination,

the absence of guidance from international law makes it imperative

sovernments to confront and clarily the conditions under whigh

for
self-determination could be exercised. Arthur Watts emphasizes in his
commentary on the Licchtenstein Draft Convention that: “where evep

an adequate degree of sell=determination has not been acknow ledged,

the absence of recounzed rules and procedures to deal with the situation
las often resulted inwar or other forms of conflict leading to extensive

wn ‘ For S banka, given the uncertainties inherent in

ernal self-determination in the form of federalism. it would

anore the need to also regulate processes of external self-

tion. In fact. tn the discussion of some cases below [ will

reculating external and internal self-determination is a
c-enforcing strategy for state-craft.

National self determination and the Sri Lanka conflict

Some may have been surprised by the apparent concession on Eelam
announced by the LTTE and the UNP government at the Oslo round
ol talks in November 2002, The statement issued by the Norwegian
lacilitators announced that the two parties agreed to “explore a solution
founded on the principle of internal self-determination in areas of
historical habitation of the Tamil-speaking people. based on a federal
structure within a united Sri Lanka. But close observers noted the
conditionality attached to the word “explore’. Internal selt-
determination is to be considered by both parties but neither has
actually committed to accepting a purely internal form. Leaving aside

the capacious differences between a confederal versus a federal model.
or between a federal and a devolved model. two fundamental obstacles
remain in bridging the gap between the Sri Lankan government and
the LTTE. From the government’s side. a clear obstacle to selling a
iederal solution is the lack of contidence amone the Sinhalese public.

civil society and opposition political establishment as 10 the

Arthur Watts. A Commentary” Ibid. p. 368

0




1EManence I & tederal "‘|I|i|n\|] Ouite '““l‘|\' there |\\\r|(|L i ead

that federalism (or devolution) would be the fi st step on the

Jippery slope to the break-up of the country. ™ Asalocal sovernment
v 1 1t 3 -

representative (from the P \oppubnmn declared: =W hat this [L NP
povernment s negotiating is not federalism. it is simply the break-up
of the count ey are giving the LTTE what they couldn't get

s long-standing. even foundational of conflict.
cndence period the mainly Tamil. Federal Party’s
deral solution created a Sinhalese nationalist huckl:uh

s perceived as the inevitable dismemberment of the
claims to territorial statehood made in the Vaddukkottai

1976 were followed by the TULF manifesto for the
General Election

Dravan Lvandieka s among the most trenchant critics of the international

peace lobby who, he claims. are too ready ta accept the LTTE bona fides

concerinng o settlement based on autonomy instead of Eelam (independence).
“lan) Eelam (sovereign independence) is an axiom. thus non-negotiible.
[Prabhakaran| commitment to it is absolute. fundamental. No alternatives
e admitted of as possibilities... The mind-set is hermetically sealed: the
contradiction is antagonistic, the game. zero-sun. Deyan Jayatilleka. “Sri
I anka’s Separatist Conflict: The Causes of Intransigence’. Ethnic Studies
Report. vol. XX, no. 2. (July) 2001, p. 218. Javatilleka's analysis is based
on his highly tendentious lnlcrprclatmn of Prabhakaran’s Heroes Day speech
of November 2000. Sce also K.M. De Silva's discussion (really dismissal)
of federal options in “Sri Lanka’s Ethnic Conflictand the Search fora Durable
Peace in Ethnic Studies Report. Special Issue. Peace Making. Peace
Processes and Peace Treaties: Central America. Northern Ireland. Phillipmes
Sri Lanka. (2001) pp. 313-327.
Interview with Aruna Gunaratne. ex-chairman. Pradeshiya Saba (Matar)

- . ) ¥ae | al commentator
Colomba, 10 March 2003, These views echo thase ol legal comme
. L it mment
such as FLL. de Silva and others who warn that the Sri Lankun -

) 1 - | vt T lederalism 1
1 beine hood-winked onto the slippery slope [eading Trom lede

break-up of the country.




[here is only onealtern tive and that is to proclamm with
the stamp of finality and fortitude. that. “we alone shall
fule over our land that our forefathers ruled. Sinhalese
mmperialism shall guit our homeland™. The Tamil United
[ (heration Front regards the general election ot 1977 as
a means of proclaiming to the Sinhalese government
tl ~wolve of the Tamil nation. And every vote that

or the Front would go to show that the Tamil

letermined to liberate itself from the Sinhalese

aten

crsuspicions of ultimate Tamil motives were raised in 1984-85
the Tamil United Liberation Front (TULF) first appeared to

weept the S Lankan government’s proposals for a devolution
package. only 1o reject the proposals after coming under pressure

from hard-liners in its base-in-exile, Tamil Nadu. Many in the Sri
[ ankan political establishment became convinced that even ostensibly
moderate Tamils were committed only to Eelam.”  Thus the Tamil
consensus enunciated in the Thimpu principles in 1985, based on the
recognition of Tamil nationhood. self-determination. traditional
homelands and full citizenship rights were interpreted by governments
and Sinhalese nationalists. in Jehan Perera’s words. as meaning
‘nothing short of independence™."* More recently, a prominent critic
of the peace process. Dayan Javatilleka. has argued that a federal
system for Sri Lanka would be “centrifugal” i.e. would lead to the
dismemberment of the country.” K. M. de Silva has argued that federal
or quasi-federal devolution is not appropriate because the areas outside
of the North and (parts of) the East do not desire devolution (though

Quoted in K. T. Rajasingham. Sri Lanka: The [ 'ntold Story. ch. 23. serialised
in Asia Times Online, 2 February. 2002 Sce also K.M. de Silva. Regional
Powers and Small State Security pp. 86-{i

Ibicl. pp. 142-44.

Jehan Perera, “From Confrontation to Accommodation” in LA Special [5sue.
“Peace: What Next?', February. 2003, p. 85,

D Jayatilleka. *Sri Lanka’s Separatist Conflict” p. 216

8



1€ 15 contrad “1ledd by . S— . B
this is contradicted by the demands from Sinhalese-majority provinee
for the fulbimplementation of devolution follow; e et "

. ing the establishment
of Provincia unctls in 1987), In my own research o date | have

been struck by the near consensus across Sinhalese society of their
behiel or at least suspicion that the LTTE will use
federalism as a staging post to ndependence.
Officer’s comments were typical: *

devolution or
A tormer Army
Fhey [LTTE] are setting up their

own g “ILcourts. extracting taxes. They have a navy and a

mert ne feet. And their ar my fOLthI the Sri Lankan Alm\
to at at does this add Lll‘ 1o 1 not an independent state?
i siznihicantas Sinhalese fears are of a federal settlement.
thev are matchec !In the Tamil fears of majority domination i naunitar
ton. (In fact. it is almost axiomatic that groups in conflict
under-estimate the obstacles to moderation of maximal goals and
over-estimate the unanimity of opinion of “the other™ when involved
mnegotiations). Against those who assume that the LTTE leadership
has a commanding grip on its local political branches and cadres.
one should consider the likelihood that the LTTE concession on Eelam
(i1t is one) will present significant internal management problems.
not least Irom those supporters and families of cadres who sacrificed
their lives in pursuit of Eelam. Observers of the contemporary internal
politics of'the LTTE describe deep cleavages between the leadership’s
ostensible commitment to federalism and power-sharing and local
rivalries with Tamil-speaking Muslims and Sinhalese. especially in
the East.” One is reminded of the comments of the sister of Bobby

" Interview with ex-Army Officer, Colombo. 7 March. 2003.
4 The most comprehensive source to date for the internal politics of the North
and East are the reports of the University Teachers for Human Rights {Jalina).
the views of UTHR(J) were echoed by a consultant working for the Asian
Development Bank (personal communication) Colombo. 11 March, 2005
see also Centre for Policy Alternatives “Fact finding mission 1o Valaiche

i ;SUC . 2002 N=8, Kumar
and Batticaloa’ Peace Monitor. Vol. 4. Issue 2 ( Tune. 2002) pp. 3-8, K
Road

heni

1 & ~ - . - 1 I' WIINLC
Rupasinghe. “Enhancing Human Security 1n the Eastern Pre ¢

! { rnatives » Rerphal Fe
Map Program. Centre for Policy Alternatives and the Rerphu

fdation

for Conflict Studies. Colombo. 2002.
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Sands. the lrish Republican Army prisoner who led nine other
republicans to fast to death in pursuit of political status. Ms. Sangs
reiected the Good Friday Agreement (1998) and formed the politicy|
wine of the so-called “Real [RA."" responsible for the Omagh
bombing which killed 28 people three months after the ratification
of the Good Friday Agreement. Sands™ justification for her antj-
ement cowas that her brother and hundreds of other activists
did power-sharing and cross-border (confederal) bodies,
Lo - ther wav. how could anorganisation assassinate in 1999
[amil like Neelan Tiruchelvam for contributing so
|y to the devolution debate, and three years later commit
tiations on that basis? Anything short of a “federal” model
s seen as adefeat in the context of Tamil politics.
[n other words. assumptions of the other side’s inflexibility
an be a selt-Tulbilling prophecy. Scepticism is warranted. but the
fact that it is mutually felt is in some ways advantageous because it
reveals symmetry and the need for mutualist mechanisms and
approaches to contlict regulation. Most importantly, scepticism and
distrust should not be allowed to cloud strategic approaches to
constituttonalism.  Hiding behind essentialist legal or cultural
arguments will only perpetuate conflict because they re-enforce
perceptions ol unjust status hierarchies. Can this gap in conceptual
understanding be bridged? One possible approach could be adapted
trom the mechanism of self-determination that became the fulcrum
tor the peace process in Northern Ireland.

Not for the first time. “Journalese™ was responsible for elevating the legiimacy
of this splinter-group from the larger. pro-Agreement. Provisional IRA. When
amember of the splinter group announced the name in Gaelic as "Oglagh na
hEirann” (literally translated as Army of [reland) it was mistakenly mierpreted
as "Real IRA". This group represents approximately 10% who rejected the
Provisional IRA cease-fire and acceptance of the Good Friday Agrecment
Since the Omagh bombing this splinter group has heen marginalized through
a combination of public antipathy. Provisional IRA “policing of i1 coases
fire and effective co-operation between the police of the Irish Republic and
Northern Ireland

10




Morthern lrelanc

| and mechanisms for self-

determination
Unlike in Si mka, the British olution” o their exit from eolonial
rule in Ireland was partition. The Goy crnment of Ireland Act ¢ 1920)
proposed two “Home Rule” parliaments for Ireland. one in Dublin.
wholic-dominated south and a separate Parliament
dommated North." However. this leaislation was
southern insistence on full

or the whole island clashed with British interests in
e |["_“.J1n_{A~- ['lf‘!._'v A

the capital of the (

i tl |
QI LG 1

implemented as

© within the Empire for geo-strateuic

il reasons and b) protecting the interests of the nearly (;ne

tants “unionists” in lreland. After two vears of war. the

treaty (1921) granted dominion status (equivalent to

dAustralia)to the 26 counties of the “Irish Free State” and

svolved home-rule overnment (within the United Kingdom) for
e remaining 6 counties, which became Northern Ireland.

Irish recoznition of Northern Ireland was never consummated.
Both domimion status and partition were acquiesced to under threat
of war at the conclusion of the 1921 Anglo-Irish negotiations.*
Articles 2 and 5 of the 1937 Irish constitution claimed legal
sovereignty over the entire island and its territorial seas. Conversely.
the British Government of Ireland Act (1920) and the [reland Act
(1949) reaffirmed British sovereignty over Northern Ireland and
suaranteed its status as a part of the United Kingdom for as tong qs
that was the majority wish of the devolved Northern Irish parlif"lmcm. ‘

The opposing claims to sovereignty over the territory of
Northern Ireland were central points of contention leading to and

; i it ' : el & s Koo et-colontil confl
[For an examination ol partition as a Brilish stratcgy [or past-caioni

I 'l'.; ama |
reoulation see lhomas Fraser.  Parntton (o Iredand. (ad
(London: Macmillan. 1984).

i 1 the ilo-1risl caty sc¢ Anthony
For an international legal perspective on the Anglo-lrish b X

3 « [QUAY
Carty. Has Drelared Conguerced (London: Pluta. 1996)

1 ithe zer, “Status and Statehnod
See Brendan O Dulfy and Jonathan ¢ thens-Nizer u
T e % 021-4 C omm
Exchanve Theory and British-Irish Relations, 1921-4
' / 2) i 1 20=145
Comparative Polines, Yol 40, No. 2 ( Tuly 20020
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throuah the ‘Troubles™, which broke out in 1969 lr»Ilu)\ving the
suppression of the primarily Catholic Northern Ireland Civil Righty
Movement. Since that time the (Protestant) unionist majority was
adamant that the irredentist claim over Northern Ireland be remaved
from the Irish Constitution as the condiuon tor any power-sharing
deal with the (Catholic) nationalist mimority (then 35% of lhg
populat i Northern Ireland.= Gradually, alter repetitive cycles
of f tiation among moderates, followed by intensive waves
tary violence. the British and Irish governments agreed to
nalise their inter-zovernmental relationship, address (but not
) their opposing claims to sovereignty and encourage power-
. economic. political and judicial reform. The Anglo-Irish
\oreement (1985) affirmed that a) there could be no change in the
status of Northern Ireland without the consent of the majority of people
of Northern Treland and b) that if in future a majority in Northern
[reland were to vote in a referendum for Irish re-unification, the British
covernment would allow Northern Ireland to leave the United
Kingdom and unify with the Irish Republic.®
The reaffirmation of these parameters for national self-
determination were rejected initially by the Provisional Irish
Republican Army (IRA). its political wing Sinn Féin and the main
opposition party in the Irish Republic. Fianna Fail. Gradually however.

= See Brendan O Dufly. "British and Irish Conflict Regulation from
Sunningdale to Belfast. Part 1: Tracing the Status of Contesting Sovereigns.
1969-1974". Nations and Nationalism, vol. 5. no. 4 (1999): Brendan O’ Lean
and John McGarry. The Politics of Antagonism: Understanding Northern
Ireland 2nd Edition (Athlone Press. 1996): Paul Arthur. Special
Relationships: Britain. Ireland and the Northern reland Problem (Belfast:
BlackstafY. 2001): Paul Bew. Peter Gibbon and Henrv Patterson. Northern
Ireland 1921-46. Political Forces and Social Classes (1L.ondon: Serif. 1996)
The Anglo-Irish Agreement was also significant for establishing instiutional
and informal relations between British and Irish officials in the respeciine
Foreign offices. as well as facilitating regular summits between British and

Irish Prime Ministers.

12
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as a sense of hurting stalemate de

. veloped between the |RA and the
British Army and war-wearine

S5 penetrated society. these
republicans came to accept a sep
Northern Ireland in exchange
and legal reforms.

. recalcitrant
-parate right of self-determination for
for a range of constitutional, political

I'he mutual recognition of the need to mo

‘ == dify sovereignty
claims created the basis for

aprogressive set of reciprocal exchanges
that reathivmed the parameters of a settlement. More speciﬁca]ly.
ntergovernmental conflict regulation strategy shaped
and tactical choices of the parties and movements in
lreland, creating more stable negotiating blocs with the two
ents taking a commanding lead. But this was not simply an
top-down process of “lowing the horses slowly” into a
ish-Insh paddock.™ The conflict regulation process also required
clites to recognise the legitimacy of the motivations (though not the
means) of republican and loyalist® paramilitaries. as well as
cultivating “suthicient consensus’ between constitutional unionist and
nationalist parties. grounded in the respective polities. Thus. there
was a clear relationship between the development of an inclusive
process (bringing paramilitaries into constitutional negotiations)_and
the opening of sovereignty to negotiation in a more symmetrical.
bargamnable exchange relationship than existed hitherto.

sw described the
As the former Northern Ireland Secretary Patrick Mayhew describe

process on BBC Radio 5. 23 May. 1998.

The term valist” generally re ers to th

> ‘Jovalist g ”_ fers S
| - " \intain Northern Ireland’s |)|du. within
12

ose groups ol Protestant unionists
who advocate the use of force to m
the United Kingdom.
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A framework for self-determination: bi-nationg|
consent

I he Joint Declaration (Downing Street Declaration) signed in London
on 15 December. 1993 was a significant advance in British-Iris|,
contlict reculation because it established agreement between the two
aovernments on the primary regulative aspect of sovereignty: a process
of self-determination requiring the consent of hoth a majority of
people i Northern Ireland and concurrently a majority of people in

i Irish Republic for any change in the status of Northern Ireland.

iph's tour and five contained the heart of the exchange:

Paragraph 4: ... The British Government agree that it is
for the people ot the island of Ireland alone, by agreement
between the two parts respectively. to exercise their right
of self-determination on the basis of consent. freely and
concurrently given, North and South. to bring about a
united lreland. if that is their wish.

Paragraph 5: [ The Taoiseach] accepts, on behalf of the
Irish Government, that the democratic right of self-
determination by the people of Ireland as a whole must
be achieved and exercised with and subject to the
agreement and consent of a majority of the people of
Northern Ireland and must, consistent with justice and
equity. respect the democratic dignity and civil rights
and religious liberties of both communities.

In addition the Joint Declaration reiterated that the parameters of a
settlement must be “founded on consent and encompassing
arrangements within Northern Ireland. for the whole island. and
between these islands’ (Paragraph 2).

This section draws on my article. *British and Irish conflict regulation from
Sunningdale to Belfast. Part I1: Playing for a Draw . Nations and Natonalism
vol. 6. no. 3 (2000).

14



[he Joint Declaration was g decisive

turning point because of
. . Causes of conflict.
self-determination went beyond a simple

its acknowledzement of the core [his fi f
15 form o

ia nd 2 reaffirmation of Britain®s
peutrality regarding the constitutional status of Northern Ireland as
established with the Anglo-Irish Agreement ( 1985). By stating thalt

the process of self-determination was for the Irish people alone. the

citizens ol the Irish Republic were also being eiven a veto on any
unilate creise of self-determination by the current unionist

maior - other words., if the current unionist majority. fearing
‘ cnt by therr British patron, declared unilateral independencg
nited Kingdom, they would be prevented by the current
recment from doing so without the consent of a majority in the
lrish Hepublic. Henceforth, both Irish nationalist and British unionist
preferences for self-determination were required for any change in
the status of Northern Ireland. For the first time since 1918 the rights
(o self-determimation were subject to all-Ireland consent. to be
exercised concurrently in both parts of the island.™
The effects of the bi-national treaty in turn shaped the internal
debates within republicanism and unionism over participation in
negotiations. While the Sinn Féin leadership privately supported the
Joint Declaration in its internal negotiations, the majority of the grass-
roots. especially in border areas and further south. believed it sold
short by assuring a “unionist veto™ on unity and ancillary levels of

- In order of preference. unionist opinion on self-determination favours further
integration with the United Kingdom, followed by outright independence
for ;hc 6-counties of Northern Ireland. followed by devolution within the
United Kingdom, based on majoritarian government within Northern Ireland.
See Brendan O’Leary and John McGarry. The Politics of Antagonism pp
290-95.

The Good Friday Agreement (1

Northern Ireland and the Irish Repu ~
blic desire fora change in constitutional

998) provides for simultancous referenda in
blic if. in the judeement of the two

governments. there is evidence ofpu

~h referend: wur with a
status. The Agreement stipulates that such referenda can oreur

minimum interval of 7 ycars.
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reform. One significant incumbent-ley el obstacle was vital in the
delay in the IRA's decision to call a cease-fire. The British opposition
Labour party had as a policy mandate a comnutment to promote “Irish
unity by consent”™. Given the fragility of Major’s Conservative
GOV t..‘ll‘ll-llulll which was deeply divided over further European
il][cgl';llllll]. some IRA leaders felt it was worth seeing out the Major
government with a costly “commercial”™ bombing campaign. and then
;;l”iﬂ o o future Labour government on its commitment to act as a

persuader for Irish unity. Against this view, the surprising victory of
the pservatives in the British election of 1992, in the midst of
recession, led to speculation about the un-electability of a British Labour

sovernment.”  IRA attacks continued while the internal debate was
1o place. but the targeting and nature of the attacks (such as the
o[ un-charged mortars at London’s Heathrow airport on 9 March

1ir
1994 suggested that the IRA leadership was being steered towards
accepting an unarmed strategy. Crucial to the ascendancy of the political
over the militant positions within republicanism was the facilitation
by the Clinton admnistration of the Adams-McGuinness leadership
of Sinn Féin. after lobbying from powerful Irish-American business
and political interests.™ In January 1994, despite strong British
objections. Clinton authorised a 48-hour visa that allowed Adams entry
to the United States. This high-profile visit and subsequent visits by
other republican leaders was vital in demonstrating to grassroots
republicans that constitutional politics could achieve diplomatic
recognition and pressure on the world stage. External recognition and
facilitation was the clear condition of commitment on behalf of the
republican movement to constitutional means.

Ivor Crewe "Voting and the Electorate’ in Dunleavy. Patrick. Gamble.
Andrew, lan Holliday and Gillian Peele. Developments in British Politics
(London: Macmillan. 1993) p. 92.

Conor O’Clery. The Greening of the Whitehouse (Dublin: Gill and
Macmillan, 1997): see also Paul Arthur, “"Quiet diplomacy and personal
conversation™. Track Two diplomacy and the search for a scitlement In
Northern Ireland’. in Ruane. J. and J. Todd (eds.). A/ter the Good Fridm
Agreement: Analysing Political Change in Northern [reland Dublin
University College Dublin. 1999) pp. 82-83
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Conversely, the Ulster

U“i“llisl
])\_-L'l.ll.lI!. M\ wWas C'L'

arly determine
constitutive and regulative

response to the Joint

d by the implications for
aspects of sovereignty. The consensys
atunionist consent for an
constitutional status of Northern Irel

Declaration (the core regulative

among party leaders was th Y change in the
and was protected by the
aspect). In addition, by 1993 the
‘ ter-governmental relationship in
standing up to unionist pressure against the Anglo-Irish Agreement
and the ‘g o the failure of the Brooke-Mayhew ta
the Ik Declaration was

demonstrated strength of the in

alks with
a sobering reminder to unionists of the
nstructive engagement with the British government rather
ichon.

e nezotiations leading to the Good Friday Agreement itself

dihe scope ofthis article.” Suffice to say that the mechanism

for sellf-determination was necessary. but not sufficient. for
transforming the conflict from violence to constitutionalism. The
agreement on a mechanism for self-determination preceded the
negotiation of the subsequent aspects of agreement. including creative
p.\‘—ucr-SImnn\__‘ institutions, substantive devolved authority from the
UK, confederal links between Northern Ireland and the Irish Republic.
and reciprocal individual and collective rights protections in bth
jurisdictions. A vital element in Ulster Unionist leader D.ax:lcl
Itimble’s ability to sell the Good Friday Agreement to a bare majority
of his sceptical community was the success in converting the Irish
claim to sovereignty to an aspiration for unity by consent. The
mechanism for self-determination was the centre-piece ofthg separate
British-Irish Treaty which is both constitutive and regulative of lhf
Good Friday Agre;‘:ment. The Irish government amended Articles 2

See my article. “British and Irish conflict regulation from Sunnini-’#“"ci to
BclfasL Part II: Playing for a Draw 1985-1998". ,\u(ifms and‘ \.dm”:l:.l:;i,\”;.
vol. 6. no. 3. September. 2000. See also Brendu.n 'U l.car};l‘tmn‘[\w.nh\ul !
Political Science and the British-Irish Agreement, in JOhn,. %U-“‘] Jennifet
Northern Ireland and the Divided World (Oxford). Joseph Ruane aik i
Todd (eds.). After the Good Friday Agreement.
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and 3 of its constitution to convert its claim to sovereignty oyey
Northern lreland into an aspiration for unity by consent. In exchange,
the British government rescinded two sources of its claims g
soyereignty over Northern Ireland as found in Section 75 of the
Government of Ireland Act (1920) )y and the [reland Act (1949). While

the United Kingdom’s claim to sov ereignty over Northern Irelangd

remains (based on the Act of Union of 1800) the agreement tg
relinauish sovereignty based on the concurrent majority rule

. clear constitutional mechanism for re-unification, [t

.0 be noted that bi-national. concurrent majority principle

ative at subsidiary levels of zovernance, both within the power-
“ine executive (now suspended) and at the confederal level in
of decision-rules within the North-South Ministerial Council.

Implications for Sri Lanka

If the concurrent majority formula was pivotal to encouraging the
IRA to modily its ethno-centric claim to self-determination. can a
similar mechanism gain LTTE acceptance of a qualified right of self-
determination in Sri Lanka? Dayan Jayatillika has rejected any
comparison between the IRA’s acceptance of a diminution of its goal
of a united Ireland and the LTTE’s conditional acceptance of an
internal. non-secessionist compromise. He points out that. unlike
the LTTE’s complete dominance over the TNA. the militant wing of
the republican movement, the Provisional IRA, was gradually eclipsed
by the political wing. represented by Provisional Sinn Féin.

The IRA, the Palestine Liberation Organisation (PLO).
the FMLN. the Unidad Revolucionaria Nacional
Guatemalteca (URNG) of Guatemala and all other outfits
that eventually entered the democratic mainstream. were
all politico-military organisations. not milit: Iry- pmhm 1|
ones like the LTTE ... I T]he Tigers are a different species
from the IRA. FMLN and PLO. I'hey are a vanguard
army. totalitarian in character: a Jucoernaut ol

&5¢
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Leviatharn, And Prabhakaran is one |

1eer who cannot
be tranquilised

AL least three objections can be raised to these comparisons. Fipst

while itis true that the politically-minded leadership of ¢

3 8 ierry Adans
and Martn MceGuinness came

. to dominate the movement, their
(alleged) imvolvementwith the IRA Army Council did not |

) ead to the
Unea bandonment of the goal of Irish unity.

nor to the

Filitancy. It should be recalled that the IRA caused
b damage between 1990 and 1997 than all of its previous
combined since 1918.% Bombing got them to the
e table but the leadership was aware that it could not deliver

a hurtimg stalemate. Sinn Féin's political strategy was

srated and calibrated with the military strategy in the context of
the parameters maimtained by the Irish and British governments. The

srecment on the mechanism for self-determination meant that the
voal of unity could be preserved and pursued through peaceful.
constitutional means. This agreement did not stem from a fundamental
compromise ol its core goals. just of the means used to achieve them.

[>. Jayvatilleka. “Sri Lanka’s Separatist Conflict” pp. 232-33.

I'hree bombs in the heart of London’s financial district between 1993 and
1996 caused close to two billion pounds (sterling) worth of damage. more
than all bomb damage caused by the Provisional IRA since its inception in
1969. The evolution of the commercial bombing campaign is discussed in
the author’s forthcoming book. Tiolent Politics: Contesting Nation and
State in Ireland.

There is a common misperception that U.N. Resolution 242 stipulates the
pre-1967 Green Line as even a putative state border. Careful drafting specificd
that Israel must withdraw from lands occupied since 1967°. Note the absence
nments to interpret that absent
tha

of the article “the” has allowed Israeli gover
1 he ] legal retort 15
article as “some” of the lands occupied. The Palestinian legal retort

jurisdicti cause of the expiry of the Briush
the UN does not have legal jurisdiction because ol the ex| i the Bi
ansce of the 1 v rocess of piassig
League of Nations Mandate and because of the ultra vires proc

= C ariterial €
the original “green line” criteria in 1947.
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[he same could be said lor the PLO. which has resisted intcnse
imternational pressure (most notably at Camp David 1) to abandop
what it conceives as the outer limit to self-determination: a territorig)
statehood hased on the pre-1967 borders. ™ In other words. it coulq
be areued that the political compromise which allowed the politica)
leaders of these movements to eclipse the militants was made possible
only because a peace process was established which allowed the

- s of each movement to be achieved through

! means. In the absence of a viable constitutional

m for self-determination. the political project of the PLQO

umbed to out-flanking from Hamas and from within its own
reanization. Causality 1s important here. As long as the Oslo

pI s held out hope for the creation of a viable Palestinian state,
he PLO (and the elected Palestinian Authority) remained in the
ascendant vis-a-vis Islamic extremists.” The Declaration of Principles
(DO signed i 1993 did not include agreement on a mechanism
for national self-determination but instead left this big item until last,
as part of “permanent status negotiations [including]: Jerusalem,
settlements. military locations. and [sraelis [settlers]’.’” Moreover,
the agreed criteria for final status was based on the intentionally vague
wording of UN Security Resolution 242, which called for Israeli
withdrawal “from territories seized in 1967°. The absence of the
qualifier “the” has allowed for diametrically opposed interpretations:
[sraeli’s interpret their commitment to withdrawal from some
territories: Palestinians have interpreted the resolution as requiring
complete withdrawal from «/l territories seized in 1967.% These

See Menachim Klein. *Competing Brothers: The Weh of Hamas-PLO
Relations”, Terrorism and Political Violence. 8 (2) 1996. pp. 111-32
Declaration of Principles on Interim Self-Covernment [rrangements Sept.
13. 1993. Washington. D.C.

Ibid. "Agreed minutes to the declaration ol principles on Interim Self-
government Arrangements’. Article [V

F-g. Saeb Erekat. "Road Map Must Show the Wiy to Real Peace” Financial
Times, 16 March 2003 .
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opposing mterpretations have been

acritical barrie
Ol Ih‘l i“ P |

| | x rto implementation
iecause the Israelj Interpretation is ysed to justify
continued scttlement-building in the West Bank. which has in turn
provoked Palestinian opposition and undermined faith in the Oslo

process [nstead of mutual and reciprocal exchanoes leading to
confidence-building and progressive implementation. the Oslo progess
has been characterised by unilateral assertions of power and force.
I'he third objection to Jayatilleka's characterisation of the
anrvent 15 based on his over-reliance on the politic

al rhetoric
as public as a Heroes® Day Speech. Apart from his

i1 from Prabhakaran’s lighly abstract imagery, he fails to
vhether the rhetoric needed for marshalling the troops and
s 1o families of victims and the Tamil Diaspora is necessarily
ime as the internal debates that may be ongoing within the LTTE
wership. It is supremely ironic that Jayatillika, who cites Che
Guevera among others as his political heroes, should then call on the
cuardians of the statist right like Paul Wilkinson and Walter Laquer,
to denigrate the LTTE as an irreformable terrorist organisation that
can only be y anquished by “cold steel’. As I have argued elsewhere,
Wilkinson's advocacy of a twin-track approach (which Jayatillika
also advocates for Sri Lanka) of defeating militarily the terrorist
organisation. while striking a deal with moderates, failed repeatedly
:n\orthern Ireland as it has failed in Sri Lanka. Cnly the decision to
move from an exclusive to an inclusive political process openec_1 t'he
way to a historical compromise of opposing ethno-national and civic-
national claims in/over Northern Ireland. Again, the creative
compromise mechanism for self-determination was thc.e‘loglcal ou‘f—
growth of the recognition of the validity of the goals (if not means)
f ypposing sides. _ -
R (Si)]l:]llsar harguments can be made againsF other Lil““"d'a_“s of
unitary statism. As noted above. H.L. de Silva hu.? argucq that
federalism in the Sri Lankan context will amount to “evolutionary

ilures. Lessons ernatives,’
9 See Joseph Alpher “The Oslo Process: Failures. Lessons, Allemna

vet T Jenst
- Deborah Sontag ‘Quest for Midea
Pugwash Newsletter, vol. 38.2 (2000): Deborah Sontig

, "N -k Times 26 v, 2001
Peace: How and Why it Failed’. New York Times 26 .|l||_
ace: 3
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secession” as de facto territorial autonomy lor the North and Eagg
will merely “whet the appetite” Tor more powers™. For de Silva.
devolution or federatism has the potental to violate the “final ang
essential postulate on which the whole legal order of the Republic
rests” hecause 1t threatens to undermine the “sense of unity and the
concept of a single collective identity of the People [which is]
encapsulated in the concept of the sovereignty of the people which
mav he rlv deseribed as the central norm of the law of the
Such rieidly statist views ignore the extent to which
st conception itselfcontributed to subsequent conflict,
ritcould be argued that the rare conditions de Silva identifies
tifiable causes for challenging the central norm of the
a government that “denies to the People their essential
wicd freedoms and liberties™ — existed in Sri Lanka in the post-
imdependence period.”  There are grounds. in other words, for
questioning and re-examining the ~pre-existing values which precede
and transcend the constitunon”. To argue that these values and principles
arce “eternal and irrefragable and cannot be compromised by
understandings reached by itenerant negotiators or anybody else’. raises
them to a perennialist or even primordialist axiom whose very rigidity
can be considered a source ot conflict rather than a source of stability
while disagreement persists on the foundational legitimacy of the state.
Moreover. any constitution that agrees a mechanism for amendment
has agreed a priori to regulate rather than reify sovereignty.

Quotation from H.L. de Silva. “The Peace Process: Are ill-conceived
understandings reached at negotiating table?” Sunday Island. 9 March. 2003.
Seereply to H.L. de Silva by Profl. C. Surivakumaran, “H.L. De Silva’s fears
about disintegration — history or future” in Sunday Island, 16 March 2003.
Suriyakumaran, a government official in the Eastern Provinces during the
1950s notes that government dev clopment projects were intended primarily
Lo increase the proportion of the Sinhalese. particularly in the North and
East. Seealso Marasinghe* who recognizes the significance ol the expanding
grounds for self-determination in the Sri Lunkan context in his Paper "An
outline for a constitutional settlement in Sri Lanka® delivered o the

International Centre for Fthnic Studies. 24 February. 2003
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citherdoes one need to accept the

bona fides of the | I'TEY
progress ,Umlhuxwulmnn process

IFone believes thar the LTT1-
an internal solution. the best

| ard table but instead to play the hand
dealt and call the opponent’s hand (whether or not it is a bhlu(t),

Already, there is evidence that the LTT} are facing. however
grudgmzly. the realities of political bargaining:

I ) DOWEr-s

0

is bluffing concerning its aceeptance of
strategy s not to overturn the ¢

committing in
haring (with Sinhalese and Muslim parties) in
i -,n.l.]”lll" the principle of multi- party democracy (moving

om it's “sole representative” stance) and commiting to human
rotections.

Lwo examples of multi-ethnic federations that have incorporated constitutional
mechanisms for self-determination are Ethiopia and South Africa. The
Ethiopian constitution states in Article 39 (1): Every Nation, Nationality and
People in Ethiopia has an unconditional right to self-determination. including
the right of secession’. The South African constitution ofters a conditional
right of self-determination. Chapter XIV. section 235 states: “The right of the
South African people as a whole to self-determination. as manifested in the
Constitution, does not preclude. within the framework of this right. recognition
of the notion of the right of selt-determination of any community sharing a
common cultural and language heritage. within aterritorial entity in the Republic
or in any other way. determined by national legislation’. The last condition
means in practice that secession would require a two-thirds majority i the
National Assembly and possibly a majority in the Provinctal Council [ ‘upper
house’). Additionally. the Principahity of Liechienstein is considering

o ty & right 1o
amendments to its constitution that would grant cach community 2 i

e : N imnort in the seceding provinee
exercise self-determination. subject to majortty supporie the seceding pr 1

vote six months afler an

and subject to a provision for a “reconsideration
d Walfgun

i : : hese provisions are quoted fron
initial vote for separation. These provisions are quo

- | « N 1 '\' -'”L.
Danspeckgruber. “A Final Asscssmentin his edited ¢

. : .
Determination of Peoples, pp. 351-3
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A concurrent-majority mechanism for national self-
determination in Sri Lanka

An acreed mechanism for self-determination ofters a necessary,
though not a sutficient. approach to a settlement. The following
proposal applies comparative empirical analysis of conflict

transtormation to recommend mechanisms for self-determination
within the terms of the Liechtenstein Draft Convention.* The
CONCUITE jority principle that was the lynchpin of the British-Irish
(Good | v Agreement could be adapted to the Sri Lankan case as

fi vssuming the current federalist trajectory of negotiations:

. [ xternal selt-determination for any constituent part of the
Sr1 Lankan Federation (or devolved unitary state) will be
subject 1o the ascent of majorities in the Province seeking
change and, concurrently in the remaining Provinces, either
individually, or taken as a whole. [f the tormer, the mechanism
for self-determination could be based on either a vote within
the separate Provincial legislatures or separate popular
plebiscites (the choice between these two mechanisms
could be determined by each legislature, as specified in the
constitutional allocation of authorities). If the latter, the
mechanism for self-determination could be based on a
qualified majority in the upper house of a federal system.

J Internal self-determination would also be subject to the
concurrent majority principle (as set out above). The
regulation of internal. governmental aspects of sovereignty
would be entrenched by the same provincial veto power, so
that authorities devolved in the settlement constitution are
immune from unilateral central retraction.

o A guaranteed minimal interval must be established (7 to 10
years) between any plebiscite on external self-determination.

o A guaranteed process must be agreed for initiating such a
plebiscite on self-determination. such as through rights of
24
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| rovincial Council
mnd the central government.

\nonternational treaty with India could be m

' aty ade recognizing
the concurrent majority mech n

anism for self-determination
i 51l Lanka and instilutionaliscclcoopcration on a schedule
ommon issues. such as fisheries, nava cooperation, anti-
nitiatives. Maximally: a common secrelariat staffed
csentatives from each country. Minimally: recular
governmental meetings. 3 :

. vantage of such an approach is to provide clarity on the
relat uestions of external and internal self-determination. The
majority veto powers should reassure the Sinhalese
oty on thesland that they have an effective veto over any change
n the termitorial status of the island. This mechanism of self-
letermination removes the “slippery slope” threat that many associate
with federalism or constituted devolution. At the same time. the
concurrent majority formula guarantees Tamils (or any other potential
secessionists) two important safeguards: first. that authorities
devolved to the Provinces cannot be rescinded without their consent:
secandly, that a constitutional mechanism exists for the achievement
of Eelam (or independence. or a reconfigured Province) il? the future,
alheit subject to the consent of the rest of the island. This alppr.oach
is consistent with even a close reading of the Thimpu principles.
which currently define Tamil claims to self-determination.™

The Licchtenstein Draft Convention does not attempt (the impussiblc? of
defining empirical criteria for the contested concept nl‘nulifm [nstcnd‘. .‘.\TI.ICI‘C
l-a. uses the intentionally open term “community”. dchnu‘l as a dl‘.\ll-ntl
group’: inhabiting a limited area within a State: :mfi h(.)u;Nc.\‘..\‘lntf_l ‘u_suﬂ:'.lclm
deeree of organization as such a group for the effective 2lpp|IC;1l|0l.1 ol the
% ; Article 1.2) By my reading. the

elevi visions of [the] Convention’. ( ,
relevant provisio [the] g

. - -5 of recognition.
I'himpu declaration claims all three bascs of recognitic s
claims are recognized as foundational in a subsequent constitut

¢ ¢ & . o

settlement remains open to ncgotiation.
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[his formula also tulfils the criteria of popular sovereignty
wentilied by L de Silvaand others as foundational of the Sri Lankan

constitution | wse 1t gives the people (or their representatives) the

final say on core regulative aspects of sovercignty, albeit in separate.

simultaneous plebiscites (or concurrent majority votes in
representative assemblies). Moreover. these proposals address the
absence of hanism for constituting devolved power. which was
a centra ! nsecuring LTTE consent in all phases ot negotiation

ankan devolution attempt from the mid 1980s to the
volution amendments. ™

ould also be noted that such a mechanism does not preclude

nmacy ©oor inter-governmental links between or among

QMh

[he Supreme Court ruling on the 13" Amendment reaffirmed the supremacy
of the “unttary state”. thereby undermining any entrenchment of authorities
at the Provincial level See N. Tiruchelvam. “The Politics of Federalism and
Diversity o Sri Lanka™ in Yash Ghai (ed.) Autonomy and Lthnicity:
Negonating Competing Claims in Multi-cthnic States (Cambridge:
Cambridge University Press. 2000) pp. 201-213. The 1997 Dratt Constitution
(in chap. XV, art. 141 (4) and (3) of (PA) Government's Proposals for
Constitutionul Reform (October. 1997). does reassert an entrenchment of
devolved powers vis-d-vis the centre. K.M. de Silva, Regional Powers and
Small State Security (Washington, DC: Woodrow Wilson Center Press: and
Baltimore and London: Johns Hopkins University Press. 1995) pp: J.N. Dixit.
Assignment Colombo (Colombo: Vijitha Yapu. 2002: Rohan Edrisinha “A
critical overview: constitutionalism. conflict resolution and the limits of the
draft constitution’. in Dinusha Panditaratne and Pradecp Rananm (eds 1 fhe
Draft Constitution of Sri Lunka: Critical Aspects (Colombo: Law & Society
Trust. 1998): N. Truchelvam “The Politics of Iederalism and Diversiy i
Sri Lanka™ in Yash Ghai (ed.) dutonomy and Ethniciny Negotialing
Competing Claims in Multi-ethnic States (Cambridee. Cambridge University
Press. 20000 pp 210-213.

Paradiploniac s could be defined as the formnal or informal negotiation among
sub-national cosernment ofticials. See Michacl leatng (ed ) Paradiplomac
# (London Nacmullan. 1998).
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devolved (or tederal) parts of Sri Lanka, mneluding inter-oin
institutions with executive authority over de

Fussuch intercovernment

crnmental
_ legated policy arcas. /p
al links could be extended to confeder

' o g al
relations with nerghbouring jurisdictions (

! | - such as Tamil Nady.
provided there was agreement between the Indian and Srj | ankan

central sovernments (the latter using the concurrent majority rule).

‘ me principle could be applied to the r;-gulz-xtion of
ul Lehanues to territorial composition of Provinees, a central
tion given the ambiguity surrounding the relationship
e Northern and Eastern Provinces. We can assume first

constitutive recognition of Provincial boundaries will be
ned with any settlement agreed in talks, subject to a two-
ity necessary to amend the constitution. There are three
v scenarios that we need to consider, as they are central to the
ritoral msecunity of the majority and to the conception of viable

sovernance and national recognition by the Tamil minorities.

Ter

Provisional combined north and east, with one government
based on power-sharing principles (collective executive.
proportional representation, positive collective and individual
rights protections).

J

2, Svmmetrical: Separate Northern and Eastern Provinces.
constituted with largely symmetrical devolution with the other
seven Provinces. These are also likely to be configured as
power-sharing assemblies (as described above).

b

toer D) 1 s (s
Asvmmetrical: Separate Northern and Eastern Provinces.
constituted with variable (‘rolling’) devolution pow ers. based
on vertical and horizontal inter-governmental bareainiiz.

principles. the isvmmetrical

While also based on power-sharing | »
rical versiol -

conflicuration (3. above) differs from the symmcl

e s A es to form their
above) in providing more scope for separate provinees | th

= ! R N AR ity over hose
own inter-covernmental links, with exccutive authority «

Sl




- uters defined as devolyed matters h\ tl)c-wnstituli(?n. Addilionau\;
e pOWeTS could be devolved Fo individual pr%u.vmccs. Subject {u
intel ngrcc_mcnt w|_lh thg centre. The Canadiap angd
Spanish models approximate [_h|s n-a_|ecl(;n")’. as F‘OCS the Italian
pprgch1o south Tyrol/ \l.do Adige and the ||kcl%f tl'a_!ectow OfFfEnch
devolution to Corsica. Brittany. Navarre ‘ctc. Lopsnstent with these
o fuurations is an internal territorial self-determination mechanigp,
based on the necessity of consent for any change to territorial or sub.
+ernmental institutions. In other words. any subsequen;

~tion of Provincial boundaries or requests for modification of
~volution schedule. would be subject to the same concurrept

ity rule for regulating external self-determination. though mos
;;-5‘..ni11'1;:lu'|_\ determined by the relevant Provincial Council(s) ang
the central Parliament. This rule would also apply to the subsequent
determination of any provisional North-East Province (option 1.
above). So if a provisional North-East Province was established,
any subsequent merger into a “final status’ would require the support
of amajority of voters (or representatives) in each Province, as well
as a concurrent majority among the remaining Provinces (either
individually or through representative institutions at the centre, such

as an upper-house).

[hRLe
_aoy ernmental

Anticipated objections:

1. Why would LTTE sign up to a mechanism that gives
the Sinhalese majority a veto on self-determination?

This is a particularly serious objection in light of the comparative
analysis with Northern Ireland because a central portion of the logic
of Sinn Féin acceptance of the concurrent majority rule was and 15
the belief that Catholic/nationalists wil] soon become the majority if
Northern Ireland. The Catholic/nationalist population has grown from
approximately 35% in 1971, (o 45% in the 2001 L-Jn_s‘llb'. thus

erpetuating the belief . . : : At
perpetuating the beliet among many Catholic/nationalists that Uhe
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is on their side towards the existence of two C
and south. In fact, this is a more
Demography (population) is dete
and migration. Catholic birth-r

atholic majorities nortl
cc)l_nplcx variable than it appears,
rmined by birth-rates, death-rates
i ates are higher (though slowing dow n).
death-rates are equivalent. while migration patterns ;llEQCSI
stabilization ol the Protestant/unionist population. The reason i:}lmall
with peace we should expect the Protestant population to stabilize as
they were the most likely group to emigrate (typically to Britain)
Ao _ wbles”. Conversely. with economic prosperity in the

hieancreasing relative to Northern Ireland.
“pectation that more Catholics will migr

e there is a
ate to the Irish
thus ofi-setting their higher birth-rate. In addition. the
ment of a Catholic/nationalist majority in Northern Ireland
tautomatically translate into support for Irish unification
because approximately 15-20% of Catholic/nationalists have
expressed support for continuing the union with Britain. The point
is that demographic uncertainty incentivises both groups to focus on
internal {regulative) sovereignty, federalism and power-sharing rather
than fixating on the numbers game.

On the other hand, the LTTE demand for external self-
determination is not as deeply held as the Irish majority wish for
territorial integrity and independence from Britain. In this sense. the
nation-state L:OHIS are reversed as the IRA was fighting f?l' the
achievement of territorial reunification, claiming to fulh_l the
constitutional imperative to unity (Articles 2 and 3) and consistent
with a central ambition of the dominant party in [reland: Fianna Fail.
By contrast. the LTTE’s and other Tamil demands for F,e.lam el?lerged
only after the failure to reach internal accommfvdatum \\jth the
Sinhalese majority in the post-independence peri(_)d. .ic ‘gﬁoal'ot [‘.u.‘lv:.ltl}l
was arguably a result. not a cause. of T:fll]'l‘ll (EilSZIIﬁQC[Hi\n -\.\Illl
nmiorit;rian (ix)nﬁﬂﬂti()n,_itnSt as Sinhalese |11%1_|f)|'|ta|'!f1|'||s1n‘1 W ?ls\l“l iThlm
of the iniquitous divide and rule strategy of favouring ..m_n [-i,]ci =
the British colonial administration. Concurrent-majol 'l,-\lpr .\.L of
can thus be seen as a way of addressing d.ecpcr su:uc~tu|.|x ,L:i \1 .
historical conflict. specifically guar'dmg against the ©vp
majoritarianism that sewed deeper divisions.
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Secondly. the idea that the Sinhalese majority would never accede
1o Tamil seli-determination dismisses the viability of what lan Lustick
identifies as “state contraction” as an approach to state-craft.™  With
the internationalization of economies. the scale-advantages attributed
to large territorial states are less deterministic of growth than
previ |1|-.|}. Ve aresult. the same lozic that applies to Tamil aspirations

to become a Sincapore or Hong Kong of South Asia has potentially
coual implications for the Sinhalese-dominated regions of Sri Lanka.

vernment’s pursuit of rezional economic links with Seuth

il Japan s further testament to potential shifts away from an

wd-centric polhitical economy.* A divided Sri Lanka may be

kable for the majority. but constitutional mechanisms should be

cied 1o take nto account potential shifts in currently dominant
oneeptions of covernmental and state sovereignty.

Agamnst these torees of disintegration one has to recognise the
particular stabilizing factors attributed to small islands. Adrian Guelke
has written authoritatively on the bias in international politics for
matntaining the itegrity of small islands. The same pressures that
promote international opinion in favour of Irish, Cypriot, territorial
integrity are likely to similarly promote the integrity of Sri Lanka.”
So despite these counter-veiling potentials for integration or

lan Lustick. Unsettled States. Disputed Lancds: Britain and lreland. France
and Algeria, Israel and the West Bank Gaza (Ithaca, NY: Cornell University
Press. 1993).

See Jeffrey Herbst. “The Future of Existing Nation States’. in Wollgang
Danspeckgruber (ed.). The Self-Determination of Peoples. pp. 19-27.
Note in particular the India-Lankan treaty on Trincomolee oil tank farms. as
well as more recent negotiations over a land bridge linking the two countrics
across the Palk Straits.

See. for example. Hurst Hannum. Auronomy. Sovereigniv. and Sell-
Determination pp. 497-99, who argues that in the post-Cold War era there
remains ‘not even a hint of foreign recognivon for Tamils in S0 Lanka
rebels in the Southern Sudan, the former territory of ralian Somaliland m
northern Somalia. or (with the exception ol Turkey) the selt-proclamed

Turkish Republic of Northern Cyprus’
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disintegration, the wider point is that the y

icertaimty of
prospects fo her are bes

\ long-term
B teontronted and manageq through political
agreement which allows for either state-consolidation oy

- ‘ slate-
wction to be regulated rather (h

conti

anmerely responded 1o,

2 Why would Sinhalese majority give the | TTE

L ; an excuse
to pursue Eelam by force if a self-determination bid

s continuously rejected by the rest of Sri Lanka?

Uter a generation of refusals, Tamils could aroue
justified because of the inlransigence of the rest of
1 preventing selt-determination. This isaversion of the
ttutionalism’ argument against consensual. inclusive

Dne (shightly optimistic) view is that if the LTTE were

commitment to the constitutional mechanism for
determination. their chances of recognition of any putative

Eelam by the miernational community would be minimal. They

ild achieve. at best. the pariah status of the Turkish Republic of
Northern Cyprus. Against this view, it is clear that current

mternational sanclions against state disintegration are insufficient
1o provide external security. The break-up of Yugoslavia and
Ethi pla despite explicit threats of non-recognition by the US did
little to deter Slovenian. Crotian or Eritrean secession and almost
over-night recognition by the international “community’. Tbe
“.:wuni?ion of éangladeah during the height of the Cold \\‘ar
moratorium on external self-determination gives ﬂfrther cause for
doubt. highlighting once again the need for regulatll\'c cermmt_\:

Rc;ionvzﬂl\'. ;ri l.anka has, on balance. a cn"uu'al. ally — lqk‘hn‘i
whose intl*rcst in preventing a precedent-setting 1{111jll HKTL-‘P\LI“‘L:],“‘
movement is likely to continue to act as an cltcc.twcld\c‘_l;l_f‘cll:;;h\u-:
non-negotiated declaration of indep_endiel‘mc. 1[} nl;il.\;]t-][:i: l_lninhcr‘ .
relationship between Turkey and T RT\(.. the l?L ‘[ ,.|-m; S i
Famil separatists has a clear inc%‘ljnwi to P'L“.‘l”'l Ihl‘lll‘-il'] Lerord,
to a greater Tamil homeland.™ That 15w hy a Lanks

. 1010121 pp. 405-11
» i .l\_lﬂ l__|||I_ ) P}
IN. Dixit, ssignment ( ‘olombo (Colombo: V jjitha Yo

31

~;__—




- Y

including improved formal and informal inter-governmental relations
is central to managing the iterative process of conflict regulation.

Given the prominence of the India-Sri Lankan relationship, it

is worth digressing for a moment to consider further this external
patron of Famil rights in light of the Indian experience of federalism,
India. for many. represents arelatively successtul post-colonial. multj-
national state whose federal system has been, with the notable
of Kashmir and Nacaland. successful in at least regulating
Cnational and ethno-linguistic challenges.™  Some have argued
- Indian form of federalism. which is dominated by the centre
does not have a constitutional mechanism for self-determination,
i appropriate model for Sri Lanka. But as a comparator with Sri
Lanka. India’s fragmented ethno-linguistic pluralism is cross-cut to
a sionificant degree by an over-arching religious “ideology’ -
Hinduism - which has had similar eftects as the Protestant Reformation
in Britain in providing a basis upon which a shared civic nationalism
evolved. Whereas like in Ireland. Sri Lanka’s parallel cleavages
between religious and ethno-linguistic identities are ancient and
diametric, if we consider Tamil-speakers as a whole as comprising
an ethno-linguistic cleavage. The dyadic (or triadic) cleavage structure
makes central-dominant and svimmetrical federalism more difficult.®
Because the Tamil question. in many core areas of positive, collective
legal rights like language. education, is dyadically opposed to the
core Sinhalese staatsvolk. there is an absence of the kind civic-national

eXxXC

Conflict “regulators™ have (o cross lower hurdles than conflict “resolvers’.
but over longer distance. On Indian federalism and conilict management
see Balveer Arora and Douglas V. Verney. Multiple ldennties in a Single
State: Indian Federalism in Comparative Perspective (New Delhi: Konark,
1995).

= While Muslim Tamils and [ndian (estate) Tamils are considered in many
ways as nationally or at least ethnically distinct from Hindu Tamils. itis also
likely that they will have shared interests in securing recopnition of collecuve
rights as they affect language. education. proportional access 1o public services
and regional development.
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hasis ol allegrance '\‘n]]ll.il ["‘I“h..'lll M'il;““\

s consider essential 1o
ctable federations. Bi-nationalis

mn other words, wil| exert pressure
for proportionality and power-sharing at the centre as well a

1 STy
devolved entities.

More positively, the Indian experience

upports the argument
lh.‘![ d resporsive .Hlii ;lL‘L‘l'”””\HI

atve centre can reduce separatist
demands by ethno-nationalists. Both the modifications of the federal
along ethno-linguistic lines. and the
e of power-sharing

vsiem | 12Ure states
By 2l

at the centre, however informal.
vith the need to regulate, rather than reity sovereianty.’
oM mamtainmg a strict moratorium on external self-
Kashmir was granted the right to hold a referendum
chithas not been implemented. the
1 the right to external self-determination is potentially

rmination. Eventhou

tant precedent.  On balance. this reactive. ambiguous and un-
plemented policy also compares unfavourably to the regulated

chamism being proposed for 8ri Lanka,

[T we consider the most proximate comparator to the political
ind strategic caleulus of Tamils in Sri Lanka - their co-ethnics in
[amil Nadu — we can offer further hope for the durability of a quasi-
federal. substantively devolved settlement. Against H.L. de Sil\'a"s
ronauncement that devolution to ethnically concentrated groups will

» procedural majoritarianism
Arend Lijphart has emphasized that despite the procedural maje

sevel
¢ sraoments have rootinized
of the Westminster system. Indian governments h

- : « of the: paradoxes of power-
consociational practices. This points to one ol the: para

. « are less formal, Sce
: ‘ . -« ctahle where its rules are
sharing, which appears more stable whc

A (onsoc \’,:Hn-!‘h':'

1
av 00 (2); cf lan 5. Lushiok

- i . ian Democeracy
vrend Lijphart, “The Puzzle of Indial

i itical Science Revie
Interpretation”, American Political Scienc

Y Waorld Palilics ;ll1|'!'17|
1 . 5 Wi 7 oo
Lijphart, I.akatos, and Consociationalism an 1

B8-117
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accentuate the trend towards separatism.™ Atul Kohli has argued
convincingly that separatism in Tamil Nadu has been successfully
manaced and reduced through the maoditications to the federal system
which offer incentives to cooperate within the federal union. The
reversal of the *Hindi-first™ language policies of the post-Nehru era,
aranting Tamil co-equal status with the official federal languages

(Hind

tor n

e Enchish). combined with the opening up to opportunities
hman castes within the state administration, effectively
the independence demands of the Dravida Munnetra

m (DMK). According to Kohli:

\s the DMK settled down to rule, the predictable
happened. Over time, the DMK lost much of its self-
determination, anti-centre militancy, as well as its
commitment to socioeconomic reforms... Once national
leaders made important concessions (though within firm
limits) and the DMK achieved its major goal of securing
increased power, realpolitik concerns took over and

H.L. de Silva. "Peace Process’. The Sunday Island, 9 March 2003. Against
de Silva’s dismissal of federation of a way of managing ethno-national
conflict, comparative political science offers a much more hopeful prognosis.
See John McGarry, ‘Federalism (Federation) as a Method of Ethnic Conflict
Regulation’, paper presented to the European Consortium of Political
Research. Turin, Italy, 23-26 March. 2002. McGarry does caution that ethno-
national federation is more suitable where strong democratic institutions
exist, along with economic prosperity and supra-national links equivalent to
the European Union. [ would contend that Sri Lanka is comparable to [ndia
in terms of democratic foundations. potential economic prosperity and
moreover, that the inter-governmental agreement on Sri Lanka’s territorial
integrity goes some way towards mitigating the absence of concentric,
supranational links.

34



nol ing tdeologies slowly lost thejr reley

ance for
cuiding governmental actions.

Like the IRA. and for a time the PLO. the DMK w

‘ as transformed by
changed political opportunity

structures to shift from

n, a military-
l“'[‘“'--"" to a w-vlﬁ.h_’.ll»n'nhl:u'_\- movement. In Northern Ireland the
resilien ie mechanism for selt-determination is demonstrated

oy th 'y solid public support for the Good Friday

specitically, the solidity of the republican (Sinn
ommitment to it,

{
A o

despite the lower than anticipated
recently published. Despite tactical appearances to
the IRA is trading weapons for significant electoral gains,

nand dennilitarisation, thus managing its grass-roots while

citsstake i the Agreement. It might lead to a united Ireland.

tmight not, and in the margins of uncertainty there is a solid

- for power-sharing and federalism to transcend any changes to
constitutive sovere iunty. Atthe same time. the process of co-opting
extreme ethno-nationalists into constitutional compromise was a
reciprocal exchange. Both the British and Indian governments have
had to coneede significant aspects of regulative sovereignty. in terms
of political aut .n'.}m_\f-. collective and individual rights protections.™

Atul Kohli. “Self-Determination Movements in India’, in Wol-fg:fmg
Danspeckgruber. The Self-Determination of Peoples: Community. ,\'at.lon.
and State in an Interdependent World (Boulder. CO and London: Ly n-ne
Rienner, 2002) pp. 301-02. See also Atul Kohli. *Can [.)en1o«irac11|c:t‘s
Accommodate Ethnic Nationalism? The Rise and Dechn’e of 9:)
Determination Movements in India™ in Amrita Basu ar-u] Alfll f\OIhll .(‘L s
Community Conflicts and the State in India (New Dehli: QOxford University

1% 1 ton
I gy ¥ ystem and its impac
Press. 1998): on the institutionalisation of the party 53 _L ities and the
il ‘Parties. Political [dentities anc
. Ibid. pp. 108-48

political violence, see Arun R. Swamy. :
Absence of Mass Political Violence in South ln‘l.ld g
Colin Irwin, *What now for the Agreement? Collapse ( '
ann 1rwin, <
2 e T Feb. 2003.
Politics? Relfast Telegraph, 19 Feb. 20(

See Christopher McCrudden, in Ruane and Todd (et s
. o¢ Dublin Press, 200

is.) After the Cood Friday

foreement (Dublin: Univeristy Colle
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By doing so they have made the prospects of international opprobrium
much hicher for any group that might assert a continued right to
forceful separatism.

Broadening the comparisons. we can posit that the best cure
acainst external self-determination is the delivery ol stable. regulated,
!Illln‘!'li.1| self-determination. Against those who assume that devolved
autonomy or federation will lead to secession. comparative research

. i when devolution or federal solutions fail. it is more

the refusal or inability of the centre to implement

ments to devolution or federalism than because of Zrowing

unong separatists. The case of Sikh demands in India is

itive, It is the only case in the 11 cases studied by Ted Gurr

colleagues. in which devolution or other autonomy

sements led 1o subsequent demands for independence.™ Even

i we add the recent cases of Chechnya and Georgia within the Russian

Federation. we can conclude that even these exceptions support the

arcument that autonomy arrangements broke down because of the

refusal of the centre to implenient promised devolved authorities and

not simply from the whetted appetites of unilateral separatists. More

recent developments in the case of Sikhs in Runjab lend further support

to the arcument that a responsive centre can reduce demands for
independence through substantive autonomy.

In the European context. federation or significant devolution
to ¢thno-nationally homogeneous territories has moderated demands
for secession among Scots, Catalans. Basques and Flemish
separatists.” Even if we accept the special conditions which facilitate

Tedd Gurr (et al.) Minorities at Risk: A Global View of Ethnopolitical
Conflicts (Washington DC: US Institute ol Peace. 1993) pp. 301 (T see also
John McGarry. ‘Federal Political Systems and the Accommodation of Distinct
National Communities” (pamphlet) Forum of Federations (Ottawa. 2003)

Michael Keating. Plurinational Democracy: Stateless Nations in a Post-
Sovereignty Era (Oxford: Oxford University Press. 2001); see also John
McGarry, “Federalism (Federation) as a Method of Ethnie Contlict
Regulation® paper presented to the European Consortium of Political

Research. Turin, ftaly, March 23-26 2002
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inter government 1l conthiet !L‘E)H|.|I|n|| n

Europe, we can also
~sepenize that the South East Asi
reCsi ek

an regional context is also conducive
to regulating self-determination, compared foq example to most of
vfrica or significant portions of the Middle East. Sy Lankan

economic and political relations with India and Japan in particulay
ard power necessary to distribute
senefits necessary 1o underpin a settlement.

|

re likely to add to the potential rew

and regional contexts. the joint Sri Lankan-
o regulating self-determination is a vital asset for
because delivering an Indian recognition of the
i mechanism reinforces its constitutional sanctity.
rnmental co-operation in areas such as trade.

Hnks frontier (naval) controls will be necessary to

woand physical security. 1t s my contention that the
of nter-covernmental agreement on the territorial
ool Se banka along with the principle of internal federation
ntrenched develution estabhished with the “Delhi Accords™ in 1983.
Cimportant paramete

Ment

rs and foundations for subsequent inter-
covernmental relanions. Two mmportant indicators of the success in
tablishing these grumdnorms is the failure (Lo date) of the attempted
PASIV P alliance. which broke down because of the PA’s commitment
own federal principles and opinion polls that show rising support -
rIndian imvolvement in the constitutional process.” Given that tl?c
PA s alson favour of a more prominent role for India. a Lanka-India

treaty euarantee would re-enforce the bi-partisan underpmmn‘g\of a
ctilement. necessary to secure the two-thirds majority to ratify an
reement.

o | QS
On the failure (1o date) of a PA-IVP coalition agreement Se 1
sranaed? Sy Dhserver, 23 Marci, 2002
for bipartisan approach to peace process’ Stndd Pol
ing uBnoTt peace talks 9
opinion summaries from “Overwhelming support for pedc

- - = 3] & el
Daily News, 24 March 2003 (source of poli not stated
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Conclusions

Where significant historical sovereignty claims have been sought
consistently. and particularly where they are based on bi-national
cleavaces. the structures of settlement have to be built on these “fault-
l[ines rather than wished away through assumed civic-national

primacy. Even for small islands. Those who advocate both strong.
cent . unitary state and/or strong local government assume

i the polity. whern there is none. Itis crucial to understand

ccognition of a right of sell-determination does not mean

nee of the veracity. historically, morally etc. of those claims,

. that they are felt subjectively by a named population (usually)

ving mnoa concentrated territorial space. Instead. as has evolved in

the Canadian-Quebec and the British-Irish constitutional relationships.

once recognized and constitutionally entrenched, the principle of

national self-determination can be regulated in practice by

international treaty, domestic judiciary and mediated through

routinized inter-governmentalism. In these cases. it appears possible.

indeed necessary. to constitute mechanisms for self-determination.

while possibly disagreeing the trajectory of the nation-state. It is

also clear that devolving or federating internal faces of sovereignty

can be effective in reducing separatism, and thereby removing
important sources of disagreement over the nation-state.
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