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I am delighted to give this message to the magazine which is published at
the annual New Year cultural night. Since 1986 the Tamil Welfare Association
of Newham (TWAN) has been providing the services most needed by the
Tamil community in and around Newham. Mainly immigration, housing,
employment and education, with other projects such as advisory, elderly,
summer school and cultural projects. TWAN is helping all sectors of Tamil
Community.

Our Organisation is successfully secured the resources to continue to provide
these services years to come. Further actions are in place to expand our
services to the community.

Finally on behalf of the Board of Directors I would like to thank the volunteers,
staff, supporters, users and funders for their continued support and assistance
without which we would not be able face the immensity of our task and
hope that we can count on your support and maintain your confidence in
our work in the coming years.

I wish the association every success in the future as we all work together to
deliver our best to the community.

Happy New Year and 1 wish the conflict in Sri Lanka will end soon and have
a peaceful solution for the Tamils.

]

N

R Rajanavanathan
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TRUSTEE’S REPORT

The Tamil Welfare Association (Newham) UK’s
Primary Objective is to provide a range of quality
services to the Tamil community in the UK. We
achieve this principally through the services,
which we provide at our main offices on Romford
Road - in particular, through our Legal Casework
and Advice. Although Tamil-speakers throug-
hout the UK are entitled to benefit from our
services, the vast majority of our clients are
Londoners.

TWAN was founded in 1986 with the broad
mandate of promoting integration and
improving the quality of life for the Tamil
Community in the UK; we have since specialized
in legal issues and formed as part of a legal body.
Currently, the organisation delivers a host of legal
services including Immigration, Welfare benefits,
Housing, Employment, Debts and etc. The
organisation also runs a number of events and
activities that help to fulfill other needs of the
Tamil community. TWAN has been able to
strengthen its service delivery by improving
efficiency and quality within the past five years.

Service Delivery

Our services can be obtained by drop-in session,
appointment, telephone or outreach. Around 25
persons attend the office each day. An initial
Advisory worker or Specialist Caseworker deals
with most of their queries. Where appropriate,
cases are passed on to other Service Providers.
Drop-in sessions are available on weekdays
between 9am and 1 pm. On Monday and
Wednesday, it is available until 3 pm. Telephone
advice is available on Tuesdays and Thursdays
between 2pm and 4 pm. Approximately 40
people receive telephone advice per day. The
ongoing legal casework matters are dealt by
appointment. We open about 25 new casework
files each month. Some cases - such as those
involving immigrants detained by the Home
Office - require us to conduct outreach work.
On average, our staff conducts two outreach
visits per month

Some services take place away from our Romford
Road offices. TWAN runs a Day Center for elderly
people at the Manor Park Community Center;

study skills and fine arts classes are held at the
Little Tlford School. Finally, we run a Summer
Holiday Project for school children Player’s Club
in East Ham.

Employees & Volunteers

The organisation is staffed by three full-time
employees along with a number of volunteers.
The Legal Service Commission, the London
Council, the Comic Relief fund, and the Lloyd’s
and TSB Foundation fund the three full-time
posts. Like any community organisation, it would
be very difficult to run the organisation success-
fully for any length of time without the full
commitment of the staff. Equally, the much-
valued contribution of volunteers allows the
Tamil community to obtain the maximum benefit
from our organisation. Without these two groups
of people, it would be extremely difficult to
adequately meet the demands of the London
Tamil Community. The users of TWAN's services
vary widely, from vulnerable or destitute people
at one extreme, to settled and employed people
at the other. Over the past two decades, our
reputation has grown, and people have come to
expect a great deal of us. With limited resources,
it 1s sometimes a challenge to meet the high
expectations of people in the community.

Finance & Funding

TWAN is in a healthier financial position com-
pared to previous years. Our records, as well as
our auditing report, confirm this view. In 2007,
the organisation’s financial value was pegged at
£158 000. We believe that the value of the
organisation will increase as we accrue more
funding aid to expand our range of services and
serve a greater volume of clientele. The
organisation raised approximately £140 000 in
restricted funds, and around £13 000 in
unrestricted funds.

Total expenditures for the year 2007 were £126
000, while total income was approximately £152
000. Our net surplus for the year was thus
approximately £26 000. As usual, our greatest
single expenditure - around £50 000 - was
employee wages, while client disbursements was




our next-to-greatest expenditure at around £23
000. The majority of our income was provided
by the Legal Services Commission for purpose of
carrying out Legal Casework on Immigration.
The London Council provided around £28 000
for various community welfare projects. BBC
Children in Need grant of around £13 000 facili-
tated our Summer Holiday play scheme, while
an additional £11 000 helped us to run a Senior
Citizen’s Day Center. The KPMG Foundation
grant aided us in running education and extracu-
rricular activities for younger members of the
Community. Along with these grants, we also
received funding from a number of sources to
run particular projects and activities. As a charity
serving a specific community, it would not be
possible to carry out our services even on a small
scale without this grant aid. Recently, we have
made plans to launch a small, income-generating
business (a “Social Enterprise Scheme”) on the
premises next door to our main offices. The profits
from this business would be used to fund the
organisation’s charitable services. It may take
some time to establish this scheme.

Management

The organisation is the ultimate responsibility of
a ten-member Board of Directors, elected by
TWAN’s members at its Annual General Mee-
ting. This year, The AGM was held on 10" June
at the Manor Park Community Center. Out of a
total of 212 official members, sixty-seven atten-
ded the meeting. Those present heard speeches
by TWAN's Chair, Treasurer, General Secretary
and Project Manager. In addition, they participa-
ted in the appointment of an Auditor/Accou-
ntant, elected an Annual General Meeting chair-
person, and filled three vacancies on the Board
of Directors.

At the first board meeting following the AGM -
board meeting are usually held on the last
Wednesday of each month - members allocate
roles and responsibilities amongst themselves -
Chair, Secretary, Treasurer, etc. Subsequent
board meetings serve to monitor the organisa-
tion’s progress and review service delivery plans.
The Executive Director also attends the meeting
in order to liaise between Staff and Management.
The Executive Director is also responsible for
implementing the board’s decisions with respect
to the Organisation’s activities.

The Chairman of the Board facilitates board
meetings, and, when necessary, may cast a tie-
breaking vote in the event that a board is
deadlocked on a decision. The Board’s Secretary
is responsible for the Company’s financial
ecords, and will ensure that the organisation is
on schedule with respect to its plans. Financial
matters are dealt with by the Treasurer. He or
she is charged with ensuring that the company
is on budgetand in good financial health. Finally,
the Public Relations Officer is responsible for
marketing the Organisation’s services,
maintaining TWAN's public image, and for
fostering a good relationship with local officials.

The Executive Director is responsible for the day-
to-day running of the organisation, and for
guiding TWAN to achieve its Strategic Plan.

Key achievements

The organisation was able to receive slightly
increased funding for its ongoing projects by
consequence of increased participation in all of
our activities and schemes, and due to the
continuing recognition by funding bodies that
our services are of the highest quality. In addition,
the purchase of additional office space over the
past vear has given us greater flexibility to host a
wide range of activities and events - dance
classes, arts classes etc. - that we would have
previously prevented us from carrying out due
to space constraints.

Our Legal Caseworkers had several notable
achievements in 2007. One of our recent
European Union law cases reached the House
of Lords. The issue at hand was the correct
interpretation of Regulation 8(2) of the European
Economic Area Regulations 2006. In his
judgment, Lord Buxton clarified the meaning of
the term “dependent relatives” in the Regulation,
and cleared up ambiguities where the Regulation
might have been inconsistent with existing EU
or UK Immigration Law. Another of our cases
has been referred to the European Court of
Human Rights, which will examine whether the
UK’s forced removal of failed asylum seekers is
consistent with the 1950 European Convention
on Human Rights. We are currently awaiting the
commencement of proceedings in this case, and
we have been informed that the outcome of a
separate judgment - NA vs. the United Kingdom
- may influence our prospects for success.




In 2007, we successfully identified and secured
a new grant from Lloyd’s & TSB Foundation for
the next two years, to replace the previous Comic
Relief funding program. Additionally, we
secured funding from Awards for all, to replace
the Bridge House Trust grant that had previously
funded our Senior Citizens” Day Center project.
Moreover, we received a Hilton Charitable Trust
grant that will allow us to pay our volunteers a
small stipend.

Since the ceasefire agreement between the LTTE
and the Sri Lankan government had broken
down at the end of 2006, and after violence
towards those of Tamil ethnicity had resumed,
our Legal Caseworkers had campaigned for Sri
Lanka’s removal from the “White list” - a list of
countries whose asylum seekers have absolutely
no right of appeal against unfavorable decisions.
In 2007, our efforts spurred the UK government
to review this issue, and at the beginning of the
year, Sri Lanka was removed from this list. This
development has allowed Tamil asylum seekers
to exercise appeal rights, and has restricted the
Home Office from removing failed asylum
seekers from the UK.

Strategy for Development

In addition to our purchase of file storage space
on 4™ Avenue in Manor Park at the end of 2006,
we intend to increase the storage capacity of the
organisation by building a storage room at the
rear of our Romford Road offices. We close
approximately 360 case files per year. By law,
we are required to storage closed case files for
six years; this storage space will allow us to meet
this requirement, and will also provide space for
financial and business records.

In 2007, the Landlord of our upstairs office
announced that he would be undertaking a rent
review, and would be likely increasing our
monthly rent. TWAN has initiated plans to
purchase the upstairs office should the rent be
increased: we would be spending less per month
in mortgage repayment costs than we would
under the increased rent, and the purchase of
additional freehold property would allow the
organisation to increase its financial assets. Our
unrestricted funding could be utilized as an
investment, funding the down payment on the
bank loan for the property. In the next year, we
intend to negotiate separately with the bank and
the Landlord in order to complete the purchase.

Our Strengths, Weaknesses, and Opportunities
(SWOT) assessment at the end of last year
suggested that we hire an additional full-time
staff member in order to cater to the increased

number of users of our services. We are seeking
additional resources to recruit another member
of staff to maintain the quality of our ongoing
work The SWOT assessment identified several
areas for expansion of our services: securing
Legal Services Commission contracts in Debt,
Housing, and Benefits in addition to our current
contracts, applying to a broader range of funding
bodies to ensure sufficient monies are raised,
directing our clientele toward increased work
placement and employment opportunities that .
will stem from the 2012 Olympic Games, and
developing a profitable Social Enterprise business
in order to raise additional funds for the
organisation.

In 2007, we conducted market research on a
number of possible options for our Social
Enterprise business. In particular, we examined
four possibilities: an interpretation/translation
service (Tamil to English and English to Tamil),
a fees-based Legal Advice Service, an Employ-
ment Recruitment Agency for Tamils, and a
Vegetarian Restaurant. The research identified
a number of strengths and weaknesses of each
type of business, and we are in the process of
deciding which one we will pursue.

Conclusion

We consider our efforts over the past 21 years to
have helped with the first phase of the immigrant
experience: our work has mainly consisted of
aiding Tamils to lawfully settle in the UK, and of
helping newly arrived Tamils plant their feet
firmly within this country. Now, we are keen to
transform the life of newlv settled migrants by
reducing poverty, and by aldmg their integration
into mainstream UK culture. Most particularly,
we are committed to transforming members of
our Community into productive and valued
members of British society. We will review our
service delivery plan according to future
Community needs.

Finally, we are grateful for the commitment of
our Board of Directors and their family members
to guide this Organisation to achieve its potential.
We give respect and value the contribution and
input of the users of our services. We owe
additional thanks to our innumerable supporters
and funders throughout Newham and London.
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TWAN's Breakdown of Gender Group fn 2007
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FINANCIAL STATEMENTS FOR THE YEAR ENDED
315" DECEMBER 2007
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KEPURT OF THE DIRECTORS

The dictesiors present thelr report and avdited financial statements for the
year ended list Lecember 2007,

PRINCIPAL ACTIVITIES AND BUSRINESS REVIEW

The Associstion is 8 registered chavity and the compsny is limited by
guarantae and not having a share capitsi.

The Assvciative’s pricscipal aslivity is o provide advisory, legsl casework
and representative services Ior the Tamil speaking OORSUNLITY in the United

Ringdap, to foster and promote good race relations twean such parszons of

all groups within the aree of beneflt.

BIVIDENDS

The direstars veconzendsd that B6, 000 and €9.000 be trasferved frog the
gestrictad and Unresiricted funds vespeciively to the Building Fund ascount.

NIRESTORS AKD THEIR INTERESTS

Tha dispotora 4o not have any interezts in the capital or resevez of the
SoBRpaAny.

DINECTORS? RESPONSIBILITIES

Campany law requivesz the directors to prepare financial statements for each
financial year wnich give a true and faliz view of the state of affsirs of
the company and of the profit v losg of the company for that perisd. In
preparing *hone finanoizl statements. the direcisrs are reguired to:

- salasy aunitakie scoounting policies and then apply them consistentiyv:

- make judgesenis. and esiimaies 1hal sie sesyonable and prudani;

- prepare the Tinanoial statemants on the goLng ooncerh badis unless 1t is
imarmmramer ads 8 segenng That thas somnany will eontinns in huginass

The direciors are vesponsible for keseping proper accounting records which
Arlarlose with raascnable accgracy a3t any time the financial position of the
company and to enable them to ensure that the {insncial siatspenty comply
with the Companises Ast 1985%. They are alse respongipis for satsguarding i
szsnte of the sompany and henee for takirg reazssnable stang for the
prevention and detection of fraud and other irregularities. '

TLOSE COMPANY

The cosmpary iz 2 slose company az defined hy the Inrome and Torporation
Taxes Act 198,

AUDITORE
The suditars, Adesnscad Jocsunting Prasctics, ars i ing ts bs reappointad in

i34
accoydance with gection 345 of the Companies Act 18835,

fiy Drder nt the Board

phootin oty

Date: 2ind April ZDO8 ¥ Chandvadaz Esg
RBecretary




AUDITORE® REFORT

e Mave suditesd the fisancial statements of the conpany for the year endad
3187 Docsmber 2007 which comprise the Hiatament of Fingeial Agtivivaise, the
Satarce Shest snd related sotes et out on pages & Lo 0. These fraanuial
shatamants have besn prepasyed under the higtoricald cost oonaveniion, angd the
seesynting polizias on pags §.

The report ip made solely to the company’e Hﬁﬁh@rﬁ, as & body in scodrdancs
with Section 2335 of the Tompanies Aot 1985, Our sudit work has been
sndartaken #o *hat we sight state o the a?mﬁany k4 wamb«:a 1hose Babinrs we
ars resuired 1o stste Lo Lnen in an suditars® report and for no obthel
purpose. To the fullest exvant paraittad by law, we 9o nol sCCeRT O anpume
rasponsibiliy o sayone Sthey shan the seppasy and 1he cumpany’s HERDEYE &8
s bedy, for our sudit work, for Lhis yepor:, o for the opinions we have
Feamed

Respective respessibilitios of the dirsctors and auditors

he dezoribed in the Divestors’ Heport the company’s divecterg aye
responsible for 1Re preparation of finspcial atatepentsg. I i our
rasponsibility te ferm an indspandant apiniosn, baged on our audit, on ThOgS
srgvepents aitd to repori oury opinisa IO Yo,

s wens put opinion as te whethey the financial siptemenls give a
£ view and are properiy n*apaxud in groordance sith fhe
Companiey £ 188%, He alse veport o you 4F, in our opinicn, the Director's
Annusl Bepory iz not eongiptent with Ihe finsneial siatepents, if the
charity haz not kept propsr Soomuniang vancrds, or 4% we have not received
#t1 the information and spplanations we ISGUAY ‘ad for oupr audit, or if
inftormstbon spweilied oy taw regesding divesies’s sasuneyation and
Lrangactions with the company ig not disclsdsd,

sther inforzation contained in the Directer’s Annuval Report and
whether 1t iz congistent with the sudited finsncisl statenmenis. We
the impiications for our report if @ beoome aware of any spparent
Wftatﬁmﬁmtx oY material inconsistencies with the finsssial sztatements. Ouy
vesponsibillies d¢ not extend to any othar infermarisn.

Bagig of opinion

We conducted our audit in accordance with Auditing Standards issusd by the

Auditing Practices Spsvd. An audit iscludes axaminalicn, &b 8 tesi basis, of

evidence relavent to the smounts and dissiosures in the finanzisl

~'raa¢en*s. {1t alze includes an assesswent of the significant estimales and
sudgemsnts made by the directors in the preparetion of the Linandial

F atepants, snd of whetheyr tLhe acgouniing poiicies asa &pgr&&riafa iy she

SHMpANY ¥ CITCUBETANCes, Tonsigtentiy applied and sdoguately disclosed.

r.i

We planned and performed our audit 80 &% to obiain &il the infurmation and
asplanstions which we considersd secesssry is ordey o provids us wath
sufficient evidence 1o give reasonable assurance that ihe financial
stataments ase free irom material misstatement, whethsy csused by Ivawd oy
ather irregularity or error. In forsing Sur opinion we alsc svnlugred tha
sverall adeguscy of the presentation of information i e financial
gLatenyniy.

“i




TAMIL WELFARE ASSOCIATION (MEWHAM) U.K

AUDITORS REPORT TO THE MEMBERS OF (Continued}

TAMIL WELFARE ASSOCIATION (NEWHMM) U.K

Opinion

In our opinion the financlial statements give a true and faly view o2

satate of alfaire of the Sompany

3t Decswber 46067

e, lopluding its

255 e [P 1 [P S 2 -
reLources anG aSppiilalion 4
for the year then ended and have bhessn properly prepared in acsoordancs with

3 ¥ k

R b . A
the Lompanies Act 13BS.

W

ALYANCEDR ACLOUNTING PRACTICE

Certifjed Afcountants ) 2wl Floeor, 4 Walling Gals
Regiateded® Auditoras 257-303 Hdgware Hoad
London
NWG &NR

Date: 22nd April 2008

| oy

2

uaity Mark 602 Romford Road, Manor Park London E12 5AF OISC

Fine Arts Classes

Venue: Room A6 & A4, 15 Floor

Little liford School Browning Road, Manor Park, London E12
Every Sunday 9.30 AM to 2.30 PM

v¢ Miruthangam: Sri N. Somaskandtha Sharma
ve Tabla & Gitar: Sri Thayalan
v¢ Veena: Smt Seimani Sritharan
v¢ Bharatha Natiyam Smt R. Somasundaram
v¢ Violin: Kalaimamani M Nandini

v Karnatic Vocal: Smt Suganthi Srinesa

& /"

Further Details please contact: 020 - 8478 0577 during the Office hours.
Tamil Welfare Association (Newham) UK

ST Heosiyl Fmislh [Hu,ammi) m@.or J




TAMIL WELFARE ASCOCIATION (NEWHAM) U.%

STATEMENT OF FINANCIAL ACTIVITIES FOR THE YEAR ENDED 315T DECEMBER 2007

Hotles

INCOMING BESOURCES FROM GENERATED FUNDS

Voluntary Income
Y An 8 i

Doanations
Henhership subdcariptions

fncome from generating funds

Total Incosing Hesources

HESCGURCER ULED

Direct Charitable Exnpendilurse

[

Sovernands onate

NET IRCOMING BESOURCES

Restricted Unrestricted Total

Fundsa Funds 2007 2606

3 ¥ £ 4
136,181 - 139,181 144,087

£9% £59%

~ 741 741 1,038
. 0, 13% 10,738 £, 855
- 1,008 %, 008 450
139,18 13,183 182,364 178,39
10E, 5581 - N2, 551 af , 447
B 032 4,128 332,180 32,940
130,583 4,128 134,711 129,387
(8 s08; &, 688 & 20 4 501 27.0%4

HBEFORE TRANGSFIRS

Tranefer to Degigoated funds

Mor HMovesent in funds

Baiance brovaht forward

Balsnees asyviaed forusod

The notes of pages & (o 10

9,000

{15,600

Z,5498 uE 2,883 2054
10,821 5,677 16,598 14,544
13,518 &, 332 13,288 16,598

form part of thede finsncial sTalaments.




TAMIL WELFARK ASSOCIATION (NkWuAM) U.K

BALANCE SHEET AT 315T DECEMBER 2007

2007
Rotes £ £

FIXED ASSETS
Tangible assets - f 157,881
CURRENT ASDETS
Dentirs a8 3,.88%
Cagh at hank and in hand §%,781

A%, 450
CREDITORS: Amcunts failing due
within sne year g {22,837
NET CURRENT ASBETS 2Z,5E9

TOTAL ASSETE LESS (URRENT

LIABILITIES 180,350
CREDITORS: Amounts falling dus
afteor wove than ong year 0 §54, 7840}

12%,370

fo ]

CAPITAL ARD RESERVES
sesignated Funds 110,328
Proafit ang loss agcount 12 1%, %0
SHAKEHCLDERS FUNDS 12%,870%
e e

The financial ztatements ware approved
by the bosrd on 22nd April 2008
and signed on its behalf by

3’4?"—}._ Direstor

g Nurhummmarsazany

The aotes on pages & to 10 form part of these fipancial gtataments.

20086
£ 3
158,082
7 R8T
15,378
23,033
{15,852}
7,18
165,263

e ———

111,918

TR

95,320
16,558

e

111,818




TAMIL, WELFARE ASSOCIATION (NEWHAM) U.K

-
i

ol

s
Lad

2007

PN

e Finapeisl statsgents hsve been preparad under the kistoricsl onst
&

CONYERLIOoN.

LHOOKIRG REs0URCES

This includes grants received, mesbsrship fses, bank interast,
donationg received and rental income fxom subletting of tensnted
Dranises.

DEFRECIRYION

Depreciation iz provided using the follawing rates and bazes to reduce
By annus!l inetalments tha oost, less estimsted yesidual value, of the
tangible assets over their astinated useful lives:-

Fizxtures and fittings 15% Redusing balance

te depracishion is providad sn fraanold Duildings sz it ig the
company’ ¢ policy %o maintain these so 82 Yo extend their useful lives.
DEFERRED TAKATION

Defterred tEXaTion £7 provided whezwe there is & sessonshle probabilivy
of the amount becohing payable in ths fuerssesable future.




TAMIL WRLPARE ASSCCIATION (NEWIAM! U.K

BOTES TO THE FINANCIAL STATEMENTS ¥OR THE year ENDED 315T DECEMBER 2007

Z.

GRANTS BECEIVED

Ansiyaeis by::
DEP/LTER firant
L Grant
Grosnisition and development
Lugal Services Compission rel
Educstion Projsot
Thildransg’ Frojest
Age {onsern Frojeot
Comie Belisl
Building Proisat

2047
E

Bl

[
- e
[ 2 ¥
o O
a2

o :
iy

L

Legal work

Lar TEE Aes

3 -
WD W e

wode
wd X
F G DE
in

-

L]
o

2006

HEH

20, OG0

3

139,181

4 o vscapee
s e

144,050

onioirise

The grant recieved frow Associstion of london Sovernment has been used
for general advisory and legal serviges. Similarly grants rociaved
Fros LEBR, CPF and Legal Services Cossission were also used for
salaries for case workers and admistrations costs of the Association.
Where grants were provided for a specific purpose the Association has
used them solely tor those purposes,

KET INCOMING RESOURCES

Depreciation
Audit services
Cmprating leoase rentals:
Land and bBuiidings
INTEREST RECRIVARLE
Bank and other intarest

INTEREST PAYARLE
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PROJECT PROGRESS REPORT 2007 -

Introduction

[n 2007, TWAN celebrated its 21st Anniversary.
Over this period we have provided a range of
services for Tamil Refugees who are settled and
settling in this country. Initially, the organisation
began their work to support the welfare of the
refugees. However, as the legal skills of the
organisation grew, we began to develop into a
legal advisory body, providing legal assistance
to the Tamil Community throughout the UK. As
part of this development, we gained the Specialist
Quality Mark Status and entitled to Legal
Services Commission’s funding contract to
provide services for Immigration-and- Asylum
related work. For various reasons, members of
our community have been relying more and more
on our services. In particular, Tamil asylum
seekers are lacking options to obtain legal advice
for their asylum claims due to the restrictions of
funding bodies. Furthermore, migrant Tamils are
also seeking our support in respect their legal
rights from housing, welfare benefits,
employment, healthcare, consumer rights and
advice on debt and other community related issue
that arise during their settlement process.

This year has seen steady progress without any
significant new developments, but all ongoing
activities are progressing well and the initiative
we took to develop the organisation is also in
progress. Our Legal Services Commission funding
contract has been renewed until April 2009,
while the funding provided by London Council
tor initial three years came to an end in the middle
of 2007 (we are receiving a transitional funding
award until April 2008). We anticipate that we
will be able to get funding from London Councils
for the near future to continue our Advice service
and non-legally aided Immigration Casework.

On average, 25 persons attend our office per day
to obtain services from us. Most of their problems
have been dealt with by an issue-appropriate
caseworker, while a few cases are sign-posted
or referred to other service providers. Our record
shows between January to September 2007, 295
new case files were opened under the Legal
Service Commission funding (LSC) and 1,050
hours of immigration work were undertaken.
Additionally, 14 files were opened and around
84 hours of recorded immigration work were
completed under the London Council and the
Comic Relief funding. Also, all housing, benefits,
employment, and consumer related matters were
dealt with under this funding.

The removal of failed asylum seekers and the
human rights issues surrounding their return
arouses concerns in our community, and creates
important work for us to deal with the returnee
removal and detention matters. The Sri Lankan
Political situation and subsequent human rights
violations have been worsening since 2005, and
the evidence suggest that returnees are
questioned and arrested by the Sri Lankan
officials and often handed over to security forces.
According to a report by an Official at the
Canadian High Commission in Colombo, when
the returnee arrives in Sri Lanka, he is being
referred to Immigration for interviewing and then
transfers to the Sri Lankan Police. The Chief
Immigration Officer takes an account of the
arrival of the passenger, and, after taking a
statement, decides whether the returnee is able
to return to Sri Lanka as a citizen. The officer of
the State Intelligence Department (SIS)
documents the arrival and takes a statement.
Lastly, an Officer of the Criminal Investigation
Department (CID) of the Sri Lanka Police
documents the arrival, inspects whether there are




any outstanding warrants for the returnee, and
takes a statement. The report states, “If there are
any outstanding warrants then the returnee may be
arrested; otherwise, the returnee is free to go”. The
report published by an Australian non-
governmental organisation (NGO) - the Hotham
Missions Asylum Seeker Project (ASP) - states
that returnees who have a previous report of
being questioned or detained in the past, are likely
to be targeted and “may face further Iniman rights
violations, such as torture” (Hotham Mission
October 2006, 47).

There are a number of statistics that illustrate
violations of human rights in Sri Lanka, including
the high number of abductions and
disappearances (11,000 between January and
June 2006 as reported by New York-based
Human Rights Watch. It has also been claimed
that the government is assisting the Tamil Tigers
splinter group Karuna, which uses children as
soldiers and coerces adults into its ranks: *...[Tam]
deep[ly] concern about their violations of the human
rights and the humanitarian law, including the
recruitment of children, forced recruitment and
abductions of adults and political killings’, as
UNHCR head Louise Arbour highlighted in a
press statement issued in Colombo. Split between
the LTTE lead to more abuse on child recruitment
and therefore the migrant’s claim for asylum
increased in year 2004.

Other areas of immigration problems are on an
increase, in particular: European Community
law, nationality issues, and variation of leave and
entry visa related matters such as work permits
and Highly Skilled Migrants. Almost 25 years of
war in Sri Lanka has prompted many Tamil
youths to flee from their country to seek
protection in safer countries. This has resulted
in families being scattered all over the world.
Those who have settled in European countries
have the opportunity to re-unite with their
siblings and relatives, since Buropean Community
law allows freedom of movement within the
European member states. However, the UK
Home Office has made this process difficult due
to its ‘European Economic Area Directive
Regulations 2006," which restricts the family
members of European Nationals in many ways.
The domestic law gives another dimension for
interpretation of European Community Law.
The new directive is contrary to the EU law in
many aspects, and the failure by Asylum and

Immigration Tribunal (AIT) Judges to respect the
supremacy of EU law, restricting EU citizens
‘family members’ rights of free movement, is
troubling

With respect to Nationality Law, many of our
community members are entitled to become
British Citizens through Naturalisation; a
migrant’s children may obtain their citizenship
through child registration if either parent has
settled status in the United Kingdom. Proving
“Good Character” through the absence of any
criminal record is causing problems for some of
our clients. In addition, some of them struggle to
obtain ‘Life in the UK exam certificate,” due to
lack of requisite English skills. Moreover, the need
to advise and guide them through the citizenship
ceremony process is becoming more important
in our day- to- day work.

We are also involved in dealing with cases of
entry clearance. These are for persons who are
settled in the UK and wish to sponsor a family
member or a their relatives for a visit visa or
settlement visa. Other common types of entry visa
include work permit visas and student visas.

We offer our clients thorough advice and legal
casework within our office - for example, housing
and homelessness casework, benefits entitlement,
employee rights, consumer and debt advice,
counselling service, crime and victim support
related work. Although we are not specialised
in these areas, which are still being, offered by
us up to the initial stage in order to represent the
Tamil community. Other services such as
Supplementary Education and Fine Arts classes
are progressing well with the support of KPMG
Foundation funding, while “Awards for all’
funding is helping us to continue to run day
centres for the elders. Also, the summer play
scheme for children is funded by the "BBC
Children in Need’. These activities are well
attended and have been tailored to meet the
needs of the community.

At the beginning of this year we purchased file
storage at the 153 and 153a Church Road,
Manor Park, London El12 through our
unrestricted fund - this will enable us to keep
our clients files for the required period. Moreover,
the initiative of establishing a social enterprise
scheme is in gradual progress. We plan to run a
business that will meet the aim of generating




additional income for our activities. This
additional income may facilitate the organisation
moving away from grant dependency in order
to strengthen and expand our continuing
services.

As part of our organisation’s strategic plan we
have completed the rear extension building work,
which allows us to increase the activities in the
offices. Furthermore the purchasing of the
property next door will facilitate the development
of the social enterprise scheme currently in
progress. With the support of the Adventure
Capital Fund we have completed the market
research for the enterprise scheme, and we are
in the process of setting up a separate company
to run it. Our potential business models were
identified as providing: a language translation
and interpretation service, an employment
recruitment agency, and a vegetarian restaurant.

With the growing needs of the different aspects
in day-to-day life, our community is relying on
us to help them overcome any barriers that may
restrict them for fulfilling their potentials and
establishing a successful life in the UK.

are actively seeking future funding for this project
because Comic Relief funding ceases in October
2007 London Council transitional funding is
coming to an end in April 2008. With a good
fundraising track record, we are hoping to secure
the required funding to continue this project.

The advisory worker along with the support of
two volunteers, screen users for the purpose of
their visit. If it is a minor matter it is dealt with
straight away, however if it is an issue that
requires detailed assessment over a period of time,
then it is transferred internally to the appropriate
caseworkers. In the event of an external referral,
we will refer them to the appropriate local service
provider.

ADVICE ON IMMIGRATION

AND ASYLUM

Whenever users walk into our office, they are
asked to take a seat in the waiting area, and when
their turn arrives, they will be sent to see the
advisor to determine the purpose of their visit. In
our experience, some users approach us for
additional advice on their immigration and
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ADVISORY INFORMATION PROJECT

TWAN continuously provides quality advice on
various issues our community faces in its day-to-
day life. The organisation initiated the advisory
project in the early 1980s and it remains our most
popular service. Qur records show that around
20 persons per day attend our office to receive
advice on issues such as immigration and asylum,
benefits, employment, education, housing,
family, non-asylum immigration, crime money
during the week days. On Mondays and
Wednesdays we provide advice in person from
9:00-15:00 and on Tuesdays, Thursdays &
Fridays, we provide advice between 9:00-13:00.
Qur telephone advice line is open on Tuesdays
and Thursdays between 14:00-16:00. We provide
online legal advice at an average of 2 emails per
day. The general advice and information project
is primarily funded by the London Council and
supported by Comic Relief funding. However, we

asylum matter despite having their own legal
representative. Additionally, we may receive calls
from a relative of an imminent deportee seeking
assistance to stop their loved-ones removal, or to
help them to release from detention. However,
the majority of the callers come to our office to
obtain advise and assistance on nationality
matters, variation of leave (visa extension),
obtaining entry visas for their family or relatives,
or obtaining a European Residency visa - all of
which are common areas for our users. A user,
who is not entitled to receive support under the
means, merits and sufficient benefit criteria of the
Legal Services Commission, is being dealt with
by our Advisors or Caseworkers under the
funding provided by the London Council

funding.

Case Study 1
Mrs T.P (Ref: V89) entered in this country on a
visit visa for a family visit to see her daughters




and sons who are settled in the UK. After few
months of her visit her health condition
deteriorated and her children decided to make a
settlement visa application with advice of her GP
to stay in the UK. She made the application in
February 2007, at which point we took up this
case and dealt with it under the London council
funding. Due to her son’s high income, Mrs. TP
was not entitled to Legal Services Commission
funding. Her Application for variation of leave
was refused in April 2007 due to lack of evidence
submitted with the application and her failure
to complete the correct application form before
entering the UK. We appealed against the
decision. However, the immigration Judge
dismissed the appeal by stating that despite Mrs.
T.P. being 59 years old, ‘she is not an old women;’
therefore, she was not regarded as ‘an
“exceptional person” entitled to a visa under the
Immigration Rule. We lodged further appeal to
tribunal for review. The order for reconsideration
has been granted and waiting for the re-hearing,.
It seems that the Judge did not properly consider
the subjective and objective evidence when
considering the compelling compassionate
grounds.

Case Study 2

Miss NK arrived in the UK claiming asylum at
her port of entry at the end of last year. She was
taken to Oakington Reception Centre after the
initial screening interview at the port. She
obtained our number from the Administration
of detention centre, and sought assistance from
us in relation to her asylum and human rights
claim and her detention. The case was taken by
our internal caseworkers. Two weeks later she
was released on temporary admission and on
later stage her case was refused without appeal
rights as certified under the Nationality and
Immigration Act 2002. This decision is being
challenged at the Administrative Court of Justice
and currently on pending consideration.

Case Study 3

Mr UP arrived in this country as an asylum
seeker on 24.07.00. He was then being granted
the Right of residency as a family member of an
EEA national. In July 2007 his Residency Permit
was revoked, and he was issued removal order
to Sri.Lanka. We advised on his removal and
reason for revocation of his EEA dependent

permit, and made further representation on these
issues. However, the Home Office did not
respond to our representation and they executed
the removal proceedings. The lack of time
prevented us from filing an injunction order
against his removal.

ADVICE ON

WELFARE BENEFITS

The Persons seeking advice on welfare benefits
constitute the second most numerous segment
of our clientele. Ever changing benefits schemes,
combined with substantial lack of knowledge
about benefits claims are the main reasons behind
this. Also, the benefit agencies procedures and
formalities make it more difficult for the
beneficiaries to obtain their entitlement.
Claimants have to fight for their rights in
obtaining their support even if their applications
are straight- forward. Additional queries that we
received from our included those dealing with
jobseekers allowances, income based tax credit
allowance, pension credit, housing, sickness
benefits, maternity benefits, council tax benefit
and disability or incapacity benefit related issues
and lack of basic skills to the extent of difficulty
in completing a form. Within the last year, benefit
agencies have relied heavily on form applications
and extensive assessment over the phone, which
had caused increased problems for our clients.

Jobseekers Allowance

Members of our community are struggling to
overcome barriers which prevent them entering
into the job market. Even upon securing
employment, they are often substantially
underpaid, and fail to reach their potential.
Unemployment is generally high in Newham;
other surrounding boroughs also lack
opportunities. In March 1997 the unemployment
rate in Newham was around 9.5%; in March
2007 it was 4.9%. Despite these figures, users of
our organisation sometimes find it difficult to
upgrade their skills according to the UK’s
demanding job market. Moreover, employers
sometimes hold a negative attitude towards
recently arrived migrant persons due to
procedures required in carrying out checks with
the Home Office with respect to their eligibility
to work in the UK.

i) Contribution-based Jobseekers Allowance




Contribution-based Jobseekers Allowance is
based upon based contributions to the National
Insurance fund. It is taxable, it overlaps with
other benefits, and it has no dependantadditions.
It is not means-tested but it does count in full as
income for means-tested benefits.

Payable at:

16-17

18-24

25 or over

£46.85 a week
£46.85 a week
£59.15 a week

To get Jobseekers allowance, an applicant must
sign on as available for work, and must show
that he is actively seeking work. He will be
required to sign a Jobseekers Agreement setting
out your job search activities as a condition of
getting the benefit.

Applicants are required to be immediately
available for work and will normally be expected
to be available for 40 hours per week. However,
in exceptional circumstances - for example, if you
are a carer or your capacity to work is limited by
ill-health or disability - you are entitled to work
for less than 40 hours a week.

You could lose benefits for the following

periods if:

® You leave work voluntarily or through
misconduct (up to 26 weeks);

® You fail to apply for a job or neglect a
work option (up to 26 weeks);

® You fail to take part or lose your place on
a Gateway to Work course (2 weeks);

® Youare directed to undertake a job search
activity, (e.g. contact emplovers to ask if
there are vacancies) and you fail to do it
(2 or 4 weeks)

Jobseekers Allowance should be claimed from
the Job centre.

Case Study 4

Mr BP has lived and worked in this country for
the last 15 years. He was made redundant at the
end of 2006. He approached the local job centre
to claim job seckers allowance for him and his
tamily while he was looking for a job. However,
his claim was refused by the benefit agency,
which stated that he had not contributed enough
to satisfy Class 1 of the National Insurance
contribution. Therefore, he was not entitled to
job seekers allowance. Mr. BP then approached

us for an advice. We lodged an appeal against
the decision, leading to a review of his case by
the benefit agency; they requested additional
documentary evidence on the client’s previous
employment. The client submitted his previous
P60 with other requested evidence. After the 3
months of struggle, the benefit agency finally
agreed to pay his entitlement.

Case Study 5

Mr JB was living in this country and worked here
for more than 10 years. When he lost his job, he
made an application for job seckers allowance,
but his benefit entitlement was denied because
his wife had recently joined with him in UK. He
was also unable to submit his passport to the
benefit agency upon requested due to it being
submitted to the Home Office for a Visa
Extension Application. We explained this matter
to the benefit agency, who refused to accept our
reasons and evidence. They proceeded to close
our client’s job seekers allowance file without
option. We lodge an appeal against the benefit
officer’s decision, stating that “If the Application
for Variation to leave submitted within time limit
then the benefit applicant should be entitled for their
benefit support”. After the appeal the matter was
reviewed and the benefit agency agreed to
withdraw their decision before it was to be heard
by the benefit tribunal.

ii) Income-based Jobseekers Allowance

This is available for application to a person who
is working more than 16 hours but their earnings
are not enough to meet their living cost. In our
experience most of the European Nationals
entering the UK and excising their treaty rights
are initially relying on this benefit until they either
secure a full-time job, or become able to earn a
higher income. Many Tamils who flee Sri Lanka
due to political unrest settle in different parts of
the world. After they are settled in a country for
some time, they often reunite with their family
because of the “Free Movement of Persons in the
Enlarged European Union”.

For a person to receive Income-Based Job seekers
allowance, he must satisfy certain conditions:

@ You must be 18 years or over but under
the pension age




e You must have less than £16,000 in capital
o1 savings

® You must not be working on average 16
hours or more a week nor must your
partner, if you have one, be working on
an average 24 hours or more a week

® You must not study full-time at any level.

® You must be actively seeking work.

The weekly income-based Jobseekers Allowance
is the amount the government assumes is
sufficient for a person to live on each week.

A significant number of Tamil speaking European
nationals living in the UK and working part-time
in low-income jobs receive income-based
Jobseekers allowance.

Case Study 6

Mr SS approached us in middle of last year due
to the refusal of his application for income based
job seckers allowance. His benefit was refused
by the Job centre, which stated that he earned
more than the benefit entitlement. Accordingly,
he was no longer entitled to benefit support. We
made representation to the benefit agency with
respect to their conclusion. The Jobcentre was
unable to provide any explanation to us, and
instead requested our client to provide more
documentary evidence about his wages and
number of hours he worked. We provided the
requested evidence on behalf of the client, and
his benefit entitlement was finally reinstated.

INCOME SUPPORT

This is available to 1) those who are responsible
for a child under the age of 16; 2) a person
pursuing more than 12 hours a week of study at
A level or below; 3) have been accepted as a
refugee and have started an English course in
the first year in the UK. Also, if you are a person
from aboard with limited leave to remain in the
UK and your funds from abroad are temporarily
disrupted or you are a sponsor immigrant and
your sponsor has died, you may be eligible for
the benefit.

Most of our work relates to persons who have
been granted refugee status, and are relying on
benefit support until he or she has found a job.
Even if-they were previously employed in the UK
and their income was not sufficient to make a

tax contribution, then those people are also given
Income support by benefit agencies. Single
mothers, as well as those who have succeeded
in their asylum claims, also receive our guidance
and support on this issue.

For a person to qualify for an income support he
must meet the following criteria:
® You must be at least 16 years old and
under 60 years
® You must have less than £16,000 in
capital or savings
® You must not be working on average 16
hours or more a week nor must your
partner, if yvou have one, be working on
an average 24 hours or more a week
® You must not study full-time at any level.
® Anyone of these:

- You are a single parent and responsible
for a child under 16 years

- A single person looking for a foster child
under 16 years

- Responsible for a child when you partner
is temporarily abroad

- Parents/unpaid parental leave

- You are pregnant from 11 weeks before the
baby is due and for 15 weeks after

- The pregnancy ends

- Have any sickness

- Are a caretaker for an elderly person

Case Study 7

Mrs PS had been receiving income support for '
many years. She received a letter from Job Centre
Plus on 12th of November 2007 stating that she
would no longer receive further income support
from 11th July onwards as her circumstances did
not meet the conditions for entitlement. The letter
did not specify the circumstances, nor did it
suggest what action she should take. At this point
we communicated with Jobcentre Plus and
found out the reason for change of circumstances.
We explained to Mrs PS that during her previous
conversation with benefit agency she told them
she was not on receipt of income support due to
not being fit enough to work. Our client agreed
that this conversation took place with Jobcentre
Plus. We then advised our client on her
entitlement for incapacity benefits. In accordance
with our advice, she completed the Incapacity
benefit questionnaire from the Job Centre Plus
and resent it. Shortly thereafter, Mrs. PS began




to receive money from Incapacity Benefit rather
than the Income Support.

Case Study 8

Mrs SK had been receiving income support from
the Jobcentre Plus for a long while. She utilized
the benefit to offset the cost of her mortgage.
Suddenly, she received a letter stating that her
circumstances had changed, and that the centre
could no longer pay the benefits to which she
believed she was entitled.

She came to us and we spoke to one of the staffs
in Jobcentre Plus, who explained to us that
according to their records she was living with
her husband. Our client challenged this
contention, and we demanded that the Centre
produce their evidence for their conclusion. The
Job Centre plus was unable to give further
explanation as to how they arrived at their
assertion as to our client living with her husband.
We requested for a further review as early as
possible. The matter was reviewed by Jobcentre
plus, who asked our client to submit written
confirmation by stating that her husband is living
in India. As a result of our submission her benefit
entitlement has been reinstated.

PENSION CREDIT

A person who is over 60 is entitled for pension
credit. The person should be in the UK, should
satisfy the ‘Habitual Residence Test,” and should
not be subjected to Immigration control. A single
person is entitled to £114 per week, and a couple
receives £174.05, which is the minimum payment
per week they are entitled. However those who
qualify for occupational pensions or state
pensions may be entitled more than the above
basic rate. The actual amount of their entitlement
may differ according to the individuals saving
credits and their current saving credit.

Case Study 9

Mr and Mrs TK arrived in this country in
February 1997 and claimed asylum. The National
Asylum Support Service (NASS) had supported
the couple. Later, the Asylum claim was rejected
and the appeal rights were exhausted. However,
they were unable to return to Sri Lanka due to
ongoing war and human rights violations. They
submitted fresh claim through their solicitors,

received support by local authority. Subsequ-
ently, they were granted Indefinite Leave to
Remain. In May 2007, the couple lost their entit-
lement to receive local authority support, as they
are no longer ‘asylum seekers’. At this point, we
were able to assist them in obtaining the Pension
Credit to which they are entitled. Initially, we
completed their pension credit form over the
phone in our Newcastle office. Later, we helped
them to submit all other necessary documents
for their assessment and also to obtain the
National Insurance Number. At the beginning
of September, their application was accepted and
they receive their entitlements with back dated
claims.

Case Study 10

Mr AS is a British citizen who worked in this
country for many years and later claimed his
pension benefit with pension credit. In 2003, he
returned to his native country and stayed there
for 3 years. During this time, his pension
entitlement was given through his bank while
he was abroad.

However, after 2 years later his pension was no
longer being paid to his bank by the Department
for Work and Pension (DWP). His effort to
reinstate his pension benefit from abroad was not
successful; later, when he returned to UK, he
approached us and asked us to help him to obtain
his pension entitlement. We communicated with
the relevant pension credit section and made
representation on his behalf. After 3 months of
effort, the DWP agreed to reinstate his Pension
Benefit.

Case Study 11

Mrs P received a letter from the Department for
Works and Pension stating that they had
overpaid an amount of £607.75, and that she was
required to refund it. However, our client
believed that there had been no such
overpayment. On her behalf, we inquired as to
the reason for the overpayment. Also our client
was receiving Incapacity Benefit, which meant
she could not repay. We received a form to be
filled, the Incapacity Work Questionnaire. Later
she went for a review with Dv.Z. The doctor
stated that even though her mental state was
stable she was in stress because her elder son was
under drugs and he had to look at the family




because her husband was not able to speak
English. This case is still pending.

INCAPACITY BENEFIT

This benefit is for people who are not able to work
due to their disability or illness. You will qualify
only if you have paid the National Insurance
contributions. It is taxable and is counted for the
means-tested benefits. It is an ‘overlapping
benefit’ which means we cannot receive two at
any one time. To receive this benefit you should
be 16 or over up to the pension age. Those who
are incapable of work more than 28 weeks can
receive this however those who are entitled for
sick benefit are not entitled for the same.

The incapacity is assessed by 2 tests.

1. The ‘own occupation test’ looks at your
ability to do your usual work.

2. The ‘personal capability assessment’
assesses vour ability to do any work by
focusing on a range of activities such as
walking, standing and sitting, and incl-
udes an assessment for mental health
where appropriate.

Generally persons who are severely disabled,
those receiving disability living allowance, the
terminally ill, blind people, or those with certain
prescribed medical conditions are entitled to
benefits.

Very few users in our experience succeed in this
making this claim due to the high “disability”
threshold expected of the own occupation test
and personal capability assessment.

Case Study 12

Mrs PG wished to claim the incapacity for work
benefit at the age of 53 due to her health con-
dition. This was the first time she had intended
to claim this benefit, and she approached TWAN
in order to seek advice on claiming it. We obta-
ined the relevant application from the Jobcentre
Plus, and assisted her in filling out the relevant
form. Her local GP corroborated her physical and
mental issues. Based on the information and
evidence from the GP, she obtained the benefit
in due course

Case Study 13

Mr KK had applied for a benefit for his incapa-
city. He specified in his application that he was
not able to bend down, and that he had problems
with sitting and standing. He also specified that
he could not climb more than 12 steps. He
submitted his application form on his own and
it was rejected by the benefit agency on grounds
that he did not satisfy the Personal Capability
Assessment. Therefore, he did not gain the
necessary points in this test to claim this benefit.
He came up to us to seek help and we represented
him. We specified clearly all difficulties he had
in sitting, standing, walking, using stairs, raising
from sitting on the ground, bending, kneeling,
lifting and carrying. We lodged an appeal to the
benefit agency, attaching a letter from his GP.
Eventually, a tribunal overturned the benefit
agency’s decision, and he was able to receive his
incapacity benefit entitlements

Case Study 14

Qur client Mr KP came to us for assistance to
obtain advice and assistance in incapacity
benefit. The Jobcentre Plus informed us that he
was not eligible for the benefit, because he was
receiving SSP (Statuary Sick Pay). We then made
a second appeal with the completed incapacity
benefit application after his SSP had ceased.
Finally, our client received his incapability
entitlement.

DISABILITY BENEFIT

Disability benefits are paid to people with a
physical or mental illness who need help with
personal care or supervision and help with
getting around outdoors.

There is no entitlement to assistance with mobility
costs if you first apply after 65 years of age. If
you are over 65 years of age you can get personal
care needs by applying for Attendance Allo-
wance. This is non-contributory and tax- free.
This is a means-tested benefit. If you are
terminally ill or you need care both day and night
you will be paid £62.25 per week. If you need
care either at the day or at night you will be paid
£41.65 per week. If it were for parl of the day it
would be £16.50 per week.




This is a very common type of benefit that many
of our users receive due to their age, fitness, or
mental condition. Nevertheless, lack of know-
ledge and the inability to read and understand
the benefit system spurs claimants to seek
assistance from us on eligibility for this benefit.
Moreover, convincing review boards with
supportive evidence such as medical reports is
beyond the capacity of most claimants. This is
mainly because of the benefit agencies’ sceptical
attitudes, failure to give ample attention to the
reports from the GP, and neglecting to give the
option to the client to speak through an
interpreter if the claimant so wishes to speak to
one during a medical assessment.

The plan to introduce a tougher work test for
disability may prevent more vulnerable people
from receiving their entitlement. The UK govern-
ment indicates that at the moment more than
60% of the people who apply for the incapacity
benefit are successful, but only 50% of people
who take the new test are likely to pass it.

Case Study 15

Mr KN came to us in order to procure his Disa-
bility living Allowance. We obtained the relevant
form from the Jobcentre Plus and completed it
on his behalf detailing all the following problems:
seizures due to excessive alcohol consumption,
difficulties with walking, dizziness, headaches,
and severe sweating. He also required assistance
washing his clothes, bathing, selecting his clothes,
going to the toilet and was dependent on a
person for all his basic needs. We helped him in
stating all the above problems in his application
form and submitted his application. The benefit
responded to indicating their willingness to give
our client his entitlements.

ATTENDANCE ALLOWANCE

This is paid to those who need help with personal
care in order to avoid danger to themselves or
others; this claim can only be lodged after the
age of 65. Persons can also claim this benefit if
they are 65 or over and terminally ill. The weekly
pay for those who require day and night care is
£62.25. For day OR night care, payment is £41.65.
People who satisfy the residence conditions and
those who are not under immigration control
are eligible to claim this benefit.

In our experience, some of our clients are entitled
to an attendance allowance, but they are unable
to express their difficulties in carrying out bodily
functions or using the toilet when questioned by
local authorities. This leads to contradictions and
inconsistencies in applications and assessments.
Our duty is to establish this fact, and to remove
this obstacle to claiming the benefit.

WORKING TAX CREDIT

Case Study 16

You could be entitled to claim Working Tax
Credit if you are 16 years or over and working,.
If you or your partner is working for less than 16
hours a week at low income, or if you are a lone
parent or a couple with a dependent child who
is less than 16 years of age, then you are eligible
for this claim. If you suffer from physical or
mental disability, which does not allow you to
get a job, then you can claim for this. If you do
not fit any of the above categories, you can still
claim this benefit if you are aged 25 and over,
doing a minimum of 30 hours work, and
receiving a low income. You must not be subject
to immigration control to qualify this benefit.

In our experience, the working tax credit is
claimed primarily by European nationals seeking
to establish their life in UK. Most of our work
involves giving advice on the working tax credit
entitlement, and the amount they are eligible to
claim; however, we often we ended up dealing
with overpayment disputes between the working
tax credit sections and our clients.

CHILD BENEFIT

Case Study 17

Child benefit is paid to people who are
responsible for a child or qualifying young
person. It is paid for each child for whom a
claimant is responsible. The benefit amounts to
£17.45 per week for the eldest child, and £11.70
per week for each subsequent child. You need
not be a parent to qualify for this benefit and
you need not necessarily live with the child. It is
also not necessary to have paid the National
Contributions to qualify for the child benefit, and
the entitlement is not affected by income or
savings that you have.




You can claim this benefit if you have a child
under the age of 16 or a young person between
16 and 20 who is receiving a non-advanced
education or doing un-waged work based
training. This is a tax- free benefit.

A substantial number of our users receive advice
and assistance with respect to child benefits
because their children may have migrated to this
country recently, or may have been born
recently.

Case Study 18

Mr SS had been receiving a child benefit for
sometime; one day, he discovered that he had
not been receiving it for the previous two months.
He came to us requesting that we take up his
case and represent him. We wrote a letter to the
Child Benefit office asking them to check their
client benefit payment record and to take
appropriate action towards resolving the issue.
The child benefit office requested our client to
submit his children’s birth certificates. Finally, the
Child benefit office gave our client his
entitlements.

HOUSING BENEFIT

If a person has less than £16,000 in savings or
capital, he can apply for the housing benefit. If
you are 16 or 17 and have been cared for by a
local authority in England and Wales then you
cannot claim for the Housing Benefit. There are
some persons whom are exempt from claiming
these benefits.
e A full time student
® Those with a lease of more than 21 years
® Paying rent to someone who you live with,
and either 1) the arrangement is not
commercial or 2) your landlord/lady is a
close relative.

You can receive Housing Benefits only if you are
not subject to immigration control. If anyone is
sharing or living in the particular house then
there will be a deduction towards his or her
housing benefit entitlement.

There is no deduction for a non dependent if s/
he is under 18, a full time student, under 25 on
income support or income based job seckers
allowance, on pension credit, in prison and in
hospital for 52 weeks or more.

Many of our clients are entitled to receive both
rent benefit and housing benefit because they are
on low income and, and must pay high rent for
their accommodation in and around the London
area. However, the local authority’s attitude is
not correct - while they are processing the housing
benefit application, they sometimes erroneously
reduce their resident’s rent benefit without
reason, and without notifying the tenant. The
local Authorities also calculate the applicants
benefit entitlement incorrectly, and later try to
reclaim the amount back from them. These are
also some typical issues dealt with our
caseworkers within the office.

Case Study 19

Mrs M] reccived a letter stating that there had
been an overpayment of housing benefits due to
the council’s calculation error, and that she
would have to repay this amount. She came to
us with the copy of the letter, claiming that she
would not be able to pay £20 per week as was
suggested by the council. However, she was
willing to pay £20 per month. We then wrote a
letter to the council stating her income and
expenses. Later, the local council accepted her
suggested mode of repayment, and asked her to
pay £20 per month for duration of 12 years.

COUNCIL TAX BENEFIT

A person is eligible to claim Council Tax Benefit
if s/he has a low income i.e. less than £16,000 in
savings or capital. However, is another way to
reduce the amount of council tax: through the
second adult rebate council tax benefit scheme.
In case of couples where one is not subject to
immigration control, that person can claim the
full benefit.

Persons not eligible for the council tax benefit:

® Under 18 or those over 18 receiving child
benefit

® Student nurse and full time student

® Persons living in prisons, hospitals, or
carers supervising someone at the highest
rate of DLA care component or attendance
allowance.

e Care workers who work for at least 24
hours a week, paid on more than £30 a
week.




ADVICE ON CONSUMER

RIGHTS AND MONEY

The majority of our community has migrated to
UK within the last 20 years, and has sought to
establish a right to live in this country. During
this process many of them need advice and
guidance on how to spend their money and solve
their disputes with creditors. As a license holder
from the Group Debt counselling from the Office
of Fair Trading we have the right to provide any
sort of counselling to the public. Our main aim
upon receiving this license is to “Help people with
their debt problems by taking over their debts
and negotiating on behalf of them or advising
them on how to discharge specific debts”.

Managing money appropriately is a very
important aspect of life. Most people get into
debts because they fail to control and manage
their finances properly. Getting into debt - and
trying to cope with it - can put a person in a very
stressful situation. Debts can be categorised
according to their priority - there is a distinction
between priority and non- priority debts. It is
important to pay off priority debts first in order
to ensure that the liabilities do not crate more
pressures. Priority debts of could include council
tax arrears, electricity and gas arrears, rent
arrears, ground rent/service charge arrears, TV
licence arrears, mortgage arrears, hire purchase
and conditional sale agreements, magistrate’s
court fine etc. The non-priority debts could also
include credit and store card bill, unsecured bank
loan and overdraft, and moneylenders charge etc.
For people who own their own home, mortgage
errors are one of the most important debts
because the loan (mortgage) is secured against
their home, which they will lose if they fail to
keep up with their repayments. If they are at least
two months behind with the payment the lender
may take action to take possession of the house,
which can be very distressing. The anxiety and
pressure of debts, in tandem with the distress of
losing one’s house - can lead to severe health
problems, which is why it is very important to
deal with debts wisely and pay off the ones that
pressure the most.

If you are finding it difficult to keep up with debts
and find yourself in financial problems, there are
various steps that can be taken to reduce your
debt level: increasing income, cutting down on
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spending, and checking to see if the debts are
miscalculated. Particularly cases of housing
benefit and council tax errors, the council
sometimes presses on people to pay back the
benefits that they have received due to the
council’s own calculation error. In this case, you
could discuss your situation with your council,
and they will be able to reduce the weekly
payments to help you to pay it off slowly. It is
always better to negotiate with your creditor
instead of ignoring your debts, because doing the
latter might make you liable to be sued. For
example when a person fails to pay his/her
council tax, electricity/gas bill or water bill etc,
the creditors will usually write to them on several
occasions before taking any legal action. You
could also run a check on your liability to pay
certain debts. Generally, people are not
responsible for their partners’ debts unless it is
an signed agreement from both of them, and a
debt of a nature where both the partners share
the benefits - for example, paying rents, council
tax, electricity, gas and water bills are dual
responsibilities if a couple are living in the same
house. A rather general rule to note is that when
someone dies, their outstanding debts will be
paid off by the money invested in the estate left
behind, but if there is no property held under
their name their debts usually die with them,
In the case of a payment for unsecured loan, if
there has been no contact for at least 6 vears, the
collection of the debt may be ‘time-barred’, but
there are exceptions to this.

Dealing with debts

@ Priority debts should be dealt with before
non-priority debts and this is usually done
by telephone and agreement being conf-
irmed in writing.

® Non-priority debts are usually dealt with
by writing to each creditor, enclosing a copy
of the financial statement.

Priority Debts - Dealing with priority debts
will ensure that the threat of homelessness,
loss of goods or services or the threat of impri-
sonment is lifted. It is necessary that the adv-
iser of the debtor identifies which debt is to
be dealt with first thus, as stated in the meaning
of its title. A typical example of this type of
debt is a secured loan. This type of loan is
secured against the debtor’s home and non-
payment of this may lead to possession action




by the lender. Other examples may include
rent arrears, council tax, gas and electricity
charges, fines, maintenance and compensation
orders where non-payment may result in the
magistrates issuing a compensation order to
bailiff’s in order to take possession over items
up to the value of monies worth, seize the
debtor’s property or even lead up towards
imprisonment.

Once the debt has been identified the advisers
should contact the creditor regardless of the lack
of information to negotiate the amount, manner
and time of repayments. They must then advise
the debtor to seek further help if necessary with
regards to potential difficulties in arranging these
repayments and then monitor the debtor’s
strategy. It is vital that emergency action is taken
upon non- payment of priority debts to avoid the
debtor’s house from being re-possessed.

NON- PRIORITY DEBTS - Majority of debts
are likely to be of this type. Non- priority debts
are those where non- payment will not result
in the loss of the debtor’s home, liberty, esse-
ntial goods or services. These debts are also
known as credit debts for which can vary from
unpaid bills for a mere few pounds to a loan
of several thousand pounds. Examples of this
type of debt are credit cards, unsecured perso-
nal loans, money owed to family, friends and
money- lenders, credit sale agreements and
charge credits.

Once the financial statement has been drawn up,
we may assist clients in writing to each non-
priority creditor to discuss the reasons for
exempting payment for a temporary period due
to problems in the relevant circumstances. This
letter should include the offer being made and
also mention to the creditor to freeze interest and
charges.

If there is available income the creditors will use
this financial statement to calculate the pro-rata
distribution of interest so that offers made are
proportional to the size of the non-priority debt.
Thus, the larger the debt the larger the monthly
offer of repayment.

This repayment can be through an admin-
istration order or an individual voluntary agre-
ement. However, where there is no available
income there are a number of different strategies.

This includes suspended payments to temporarily
freeze interest charges, nominal offers, write offs,
bankruptcy and offering a lump sum in full and
final settlement. The write off may be appropriate
if the client has no assets or money available and
it is unlikely in his situation to change over a
period of time.

The Limitation Act 1980 exempts to apply where
there has been no contact between the creditor
and the debtor for at least six years regarding an
unsecured debt and also where there was been
no contact between the creditor and the debtor
for twelve years on a secured debt.

If however a home has been re-possessed and
the mortgage remains a short fall after sale:
® The time limit for capital element of the
previously secured debt is twelve years
® The time limit for the interest element of
the previously secured debt is six years.
Thus, if a mortgage lender contacts a client
about a shortfall for more than six years
after the client defaulted the mortgage,
then the client must be referred for
specialist advice.

The Consumer Credit Act 1974 is a wide-
ranging legislation that regulates almost all
aspects of personal credit. It functions to protect
individuals within a credit agreement situation.

Case Study 20

Mrs R was receiving telephone service from NTL.
One day, she discovered that her house telephone’
was not working, so she called the NTL customer
service to find out what was happening. The staff
from NTL diverted her call to a charge-by-the-
minute number without informing her. Mrs R’s
landline was reconnected three days later. A
month after her call, she received a bill which
was double the usual amount. Mrs R approached
our offices at this point; we called NTL in order
to negotiate a refund for her charged call.
However, NTL failed follow through, and when
we called them back they refused to say the
previously stated refund and offered only a £4.00
refund, which Mrs R refused to accept. We then
took appropriate action, finally securing her
refund for the extra cost she occurred while
calling NTL.




Case study 21

Mr K.P lost his job due to clinical depression. As
a result of paying for his treatment for the disease,
he had incurred some debts. He had then been
claiming income support, but this and other
benetits such as council tax and housing benefits
were suspended due to his having failed to
supply the Jobcentre with sick note from his
doctor. He was issued warrant letter by solicitor
(debt collection agency) for a debt of £1272.35,
and he sought our advice. We wrote to the debt
collector explaining his financial situation
offering to pay in instalments, which the client
could afford. The debt collector replied by saying
that that were happy to accept the offer. The issue
between Mr K.P and the debt was ultimately
settled.

Case study 22

Mr K.T gave £1505 to a money transfer company
in order to have funds sent to Sri Lanka. When
Mr K.T decided that he wanted the money back,
the company refused to refund him. He
approached us to help him with this matter. After
serving notice to the defendant, we were unable
to recollect the money; we took the case to the
county court. The country court gave judgement
for Mr K.T, and ordered the transfer company
to repay him in full. While attempting recollect
the money, Mr K.T had accrued some debts; we
helped him to settle these issues, as well. We
contacted his creditors and arranged for him to
pay in instalments, which he could afford.

ADVICE ON ACCOMMODATION

AND HOUSING

The provision of housing and accommodation is
a reasonably difficult and complex area for our
users to deal with it, due to immigration
restrictions on their status. We can divide our
users in two categories who are regularly seeking
our assistance with their housing and
accommodation need. One type comprises UK
citizens of this country, those with unlimited
leave and not subject to immigration control,
those with limited visas or those residing in the
UK temporarily. The second category of people
comprises asylum seekers or failed asylum
seekers. The latter are generally not entitled for
National Asylum Support Service (NASS). Still

others are unable to comply with the offer and
conditions to accept NASS support. It is very
difficult to find a shelter for these homeless
people because most of the shelters are no longer
able to provide accommodation for them.
Therefore, these people rely heavily on their
communities and religious shelters; if not for
these accommodation providers, asylum seekers
might face homelessness, starvation, and
hardship, which might cause problems for public
services such as hospitals, police, social service
and park attendants.

BASIC RIGHTS OF HOMELESS PEOPLE

The relevant law is contained in the Housing Act
1996 (Part VII), which addresses the issue of
homelessness and sets out the duties of local
housing authorities with respect to homeless
people. Specifically, this section of the Act sets
out 5 tests that enable a local authority to
determine the type of duty owed to towards a
homeless person seeking assistance.

HOUSING AUTHORITY RESPONSIBLITIES

The housing authority has number of statutory
duties towards applicants. In making an
application, the best-placed person in the
household is entitled to make the application. If
the application fails, another member of
household is entitled to make a fresh application
on behalf of everyone else.

In view of the fact that the need for homelessness
assistance may arise at any time, Housing
Authorities have arrangement in place for 24-
Hour emergency cover. As well, the police and
other relevant services have details on how to
access the services outside of normal office hours.

Within approximately 33 working days after
submission of the application, an applicant is
entitled to notification by the Authority as to the
decision made and if unfavourable, reasons for
the decision must be set out. The letter must
inform the applicant of his/her right to request
a review of the decision and of the 21-day time
limit for doing so.

Upon being approached by an individual seeking
homelessness assistance, an authority may have
a duty to provide interim accommodation. Thus,
if the authority have reason to believe that an




applicant my be homeless, eligible for assistance
AND in priority need, then the authority shall
secure that accommodation suitable for the
applicant and anyone reasonably expected to
reside with him/her pending a decision on the
application.

If an applicant is subject to immigration control,
and the household is found to be ineligible for
homeless assistance pursuant to s213A Housing
Act 1996, dependent children maybe entitled to
assistance though the s17 of the Children Act.
Thus, upon a denial of assistance to the
applicant, the housing authority is to ‘refer the
essential facts of the case to social services (with
the applicant’s consent) Further, there is a duty
on the housing authority to provide assistance
and advise to the social services authority if
requested to do so.

Homelessness

The first test considers whether the applicant is
believed to be homeless or threatened with
homelessness. Pursuant to the s175 Housing Act,
a person is deemed to be statutorily homeless if
s/he has no accommodation available for his/
her accommodation in the UK or elsewhere,
which s/ he is legally entitled to occupy. A person
is deemed to be homeless is s/he has accommo-
dation but cannot secure entry to it. Itisimporta-
nt to note that a person shall not be treated as
having accommodation unless it is accommoda-
tion that would be reasonable for him/her to cont-
inue to occupy. In assessing reasonableness, the
authorities are bound to consider, “general circ-
umstances prevailing in relation to housing,” In
particular, the factor an authority must consider
includes overcrowding, physical unsafe or unsa-
nitary conditions, and the probability of domestic
violence. If these factors are present, it is likely
that the accommodation would considered unre-
asonable for continuous occupation and the
person(s) treated as homeless.

Eligibility

The second test considers whether an applicant
is believed to be eligible for assistance. An
individual is eligible to apply for homelessness
assistance if the person is a UK national or a
person with a right of abode. Persons who are
subject to immigration control (i.e. a person who
requires leave to enter or remain in the UK) are

NOT eligible for homelessness assistance unless
they fall into the categories of persons that are
set out by the Homelessness (England)
Regulations 2000. The categories are:

® A person who has been granted refugee
status in the UK;
® A person with Exceptional Leave to
Remain (ELR), or those granted
Humanitarian Protection or
Discretionary Leave to Remain;
® A person with indefinite leave to remain
(also commonly referred to as settled
status) and who is habitually resident
in the Common Travel Area
e A person who made a claim of asylum
at the port of entry before 3 April 2000
and a decision on the claim has not yet
been made;
® An asylum-seeker who on the 4
February 1996 was awaiting decision
on his/her application or on an appeal
and who was entitled to housing benefit
on that date;
® A person who is on income-based
Jobseekers Allowance or in receipt of
Income Support.
It is important to note that the following
categories of people are NOT eligible for
homelessness assistance:
® Asylum seckers;
® Those subject to immigration control
within the meaning of the Asylum
and Immigration Act 1996;
® Those barred from receiving housing
benefit under s115 Immigration and
Asylum Act 1999;
e Those who are not Habitually Resident;
® Persons with no recourse to public
funds. For those whom this is a
condition of entry into the UK, it should
be emphasized that the act of applying
for assistance constitutes a violation and
could result in being subject to depo-
rtation or refusal to grant settled status.

Priority

Certain categories of persons have are recognized
pursuant to s189 (1) Housing Act 1996 and in
the new Homelessness (Priority Need for
Accommodation) (England) Order 2002, as
warranting a priority need for accommodation.
Such persons include:




® A pregnant woman or a person with whom
she resides or might reasonably be expected
to reside;
® A person with whom dependent children

reside or might reasonably be expected to
reside

@ A person who is vulnerable as a result of
old age, mental illness or disability, physical
disability or other special reason (including
chronically sick people, people aged 18-25
at risk of sexual abuse or violence), or with
whom such a person resides or might
reasonably be expected to reside.

® A person who is homeless or threatened
with homelessness as a result of an
emergency such as flood, fire or other
disaster.

® A person aged 16 or 17 (subject to certain
exceptions)

® A person who is vulnerable as a result of
having spent time in custody.

® A person who is vulnerable as a result of
ceasing to occupy accommodation due to
violence

Non-Priority Homeless Persons

If the authorities are satisfied that an applicant
is homeless, eligible for assistance, not
intentionally homeless but does NOT fall under
a priority category, the Housing Authority shall
provide them with any advice and such
assistance as they consider appropriate.

Intentional Homelessness

The fourth test considers whether a person is
intentionally homeless. If a person becomes
homeless as a result of deliberately doing or failing
to do anything in respect of their accommodation
which is available for their occupation, a person
may be considered to have intentionally caused
their homelessness and therefore would be
ineligible for assistance. For example, a person
may be considered to be intentionally homeless
if they:

® sold or gave up their home when there was
no need for them to do so and you did not
find other suitable accommodation; or

® did not pay your rent / mortgage when
they could afford to do so; or

e ignored housing advice which would have
prevented the loss of their home; or

® were evicted because of anti-social
behaviour,

Local Connection

In making an application for assistance an
individual must establish that they have a local
connection with the district of a local housing
authority. In determining local connection, the
following factors would be considered:

® Whether the person was normally resident
there, and that residence is or was of his/
her own choice;

® The person is employed there;

@ The person has family associations; or

® Because of special circumstances.

It should be noted that some asylum-seekers who
are still eligible to apply as homeless are subject
to special provisions under the Immigration &
Asylum Act 1999, The provisions provide that
asylum-seekers can be referred to another local
authority if that authority agrees, regardless of
whether the person has a local connection. As
well, an authority can accommodate outside its
own area if a written agreement with another
authority to do so exists. The only exception
applies to those who would be at risk of domestic
violence if s/he were referred.

Basic rights of homeless people:

® Can apply to any local authority and to
any department within the authority.

® Once an application has been made, the
authority is entitled to have enquires made
into the applicant’s housing situation. The
purpose of the enquiry is to establish which
housing duty the local housing authority
owes the applicant.

Duties owed by Local authority to homeless
people (Contained in part VII of the Housing
Act 1996)

Case Study 23

Mr. AS is a British Citizen who worked and
received pension in the UK. He returned to his
native country in 2006 and he stayed for a year
due to family issues. As he was away from the
UK for over 3 months, he lost his housing, which
had been provided by the local authority.
However, he continued to be eligible for pension
credits. At the beginning of 2007 he returned to




the UK, staying with friends. He eventually
contacted TWAN for assistance in relation to his
pension. After reinstating his pension credits,
TWAN took the initiative to find suitable housing
for Mr. A.S, as he was unable to continue living
with his friends on a long-term basis. We made
a representation to the homeless persons unit to
provide urgent assistance for Mr. A.S. After the
assessment, they provided interim accommoda-
tion at the hostel. However, the local authority
decided to withdraw his support by stating that
Mr. A.S was not homeless or threatened with
homelessness under the terms of the Housing Act
1996. We challenged this decision on the basis
that Mr. S was a vulnerable person in need of
accommodation and that the authority erred in
determining that he was not homeless. The Hou-
sing Authority agreed to review the application
and subsequently withdrew their initial decision.
Mr. A.S was provided the sheltered housing to
which he was entitled.

Case Study 24

Mr. T.R. was unable to make his mortgage
payments on his family home and it was
subsequently repossessed. Mr. T.R, his wife and
his two young children became homeless; they
were unable to access their home as it was locked
by the building society. Mr. T.R. approached
TWAN with a notice that was placed on their
door. We contacted the relevant building society
to make arrangements toward obtaining access
to the family’s belongings. In addition, we
referred this matter to the local homeless persons
unit. They were initially refused accommodation
without reason. They returned to our office in
the evening of that same day. We contacted the
after-hours social worker and explained the
family’s urgent need for housing for that night.
Pursuant to the social worker's advice, we con-
tacted the police and they made the arrange-
ments for emergency accommodation. The next
day, the family approached the homeless persons
unit carrying an explanation letter that TWAN
drafted and the unit reopened the matter and
arranged interim accommodation.

Three months later, the family was threatened
by the local authority due to non-payment of rent
and subject to eviction. Once again we raised this
issue with the housing officer, explaining the
family’s failure to complete their housing benefit
application to obtain housing benefit in order to

pay their rental costs. The local authority initially
refused to accept their responsibility, but TWAN
pressed the point, ultimately convincing the
authority to backdate the housing benefit
application, which enabled Mr. T.R. to clear his
debts. The family stayed for approximately 7
months in the hostel, eventually transferring to
a house arranged by the authority. During this
time, they received some lump sum of money
through the sale of their house by the building
society; once again, the council threatened to evict
our clients by stating that they have enough
money to find private accommodation. Again,
we explained the family’s outstanding debts and
other financial issues. Our argument was .
accepted, and the family was allowed to stay in
the housing provided by the authority.

Case Study 25

Mr P.T had been living in the UK for many years,
receiving income support and housing benefit.
In 2006 the housing benefit had not paid to his
account by the council benefit section. Due to
his inability to pay, he was soon issued a County
Court Order for possession of property. At this
stage, he approached us for help in negotiating
with the court to extend the deadline for
repossession of the property.

We also helped him negotiate with the local
authority benefit section and we discovered that
the reason his housing benefit had not been paid
to his account was because he was on income
support. However, he had previously received a
confirmation letter stating that he was entitled
of 100% benefit to cover his rental cost,
irrespective of his receipt of other benefits. The
benefit section reviewed the matter and accepted
that they had made an error. The section agreed
to transfer his benefit into his account. Finally,
the local legal officer for housing agreed to
withdraw their eviction decision. The court
endorsed this order by cancelling the repossession
order.

HOMELESSNESS AND

ASYLUM SEEKERS

Accommodation for asylum seekers is greatly
restricted by the immigration law. Support for
asylum seekers is the responsibility of the
National Asylum Support Service, If the person
is destitute, then s/he will likely be offered




accommodation and support in a hostel
anywhere in the country until the Home Office
has determined their initial asylum claim.

If asylum seekers lodge appeals against the Home
Office’s decision within the time limit and their
appeal is outstanding, then they may be able to
obtain the support continuously until the court
determines the status of their asylum claim. If
they lose the appeal, the hostel owners will
immediately evict them from the hostel. Should
they want to continue receiving support from
NASS then they may have to comply with the
removal proceedings, where they will qualify for
support under the section 4 of the Immigration
and Asylum Act 1999.

Asylum seekers might make further overtures to
the Home Office as a fresh asylum claim or
human rights claim. Whilst the application is in
progress they are entitled to stay in this country,
but the NASS is not obliged to provide any
support. It is for this reason that many failed
asylum seekers have become homeless,
consequently relying on their relatives, friends
or people in their community. As they are not
entitled to accommodation, they try to convince
their relatives and friends to provide
accommodation until they are settled. If space is
not available, claimants might be forced to seek
shelter at local religious centre such as a church
or temple.

The Immigration Asylum Act 1999 excludes
asylum seekers and other person subject to
immigration control from entitlement to
assistance as homeless persons. Those who
claimed asylum in the UK from 3rd April 2000
are not entitled to assistance under the HA 1996
until a favourable decision is made on their
application. There is only a limited exception to
this, and the remedies available to asylum seekers
faced with disrepair, insanitary housing and
harassment are also considered.

The TAA 1999 also removes certain rights of an
asylum seeker such as security, tenure, and
protection from eviction where they are housed
under the Act. The HA 1996 makes provision
for securing accommodation rights for homeless
people in part VII, and allocates long-term social
housing benefits to people in part V1. It also places
duties on local authorities to assess certain
homeless applicants and to secure accomm-
odation for those meeting qualifying criteria for

a limited period. Part VI of the act establishes a
framework within which local authorities must
allocate tenancies of their own housing stock and
that of registered social landlords (including most
Housing Associations).

While creating rights for people with
homelessness, the HA 1999 contains a series of
restrictions on the rights of persons from abroad,
including asylum seekers. In effect, this means
that the act aims to secure the housing rights of
the UK citizens, making it difficult for non-
residents to derive any rights from its terms. The
Immigration and Asylum Act 1999 and Housing
Act 1999 both serve to restrict asylum seekers’
access to housing

ELIGIBILITY FOR HOUSING ASSISTANCE

Eligibility is restricted on the grounds of
immigration status, and, in the case of asylum-
seekers and their dependants, on the basis of
accommodation available. Exceptions are
granted to two groups of asylum-scekers
(eligible):
® those given ‘transitional protection’
from the previous statutory scheme -
a group that diminishes with time;
e those eligible because of their
nationality.
e those who acquire eligibility through a
favourable decision being made on
their asylum application.

Qualifying persons

Housing authorities may only allocate
accommodation to ‘qualifying persons.” Most
asylum seekers are not qualifying persons, and
cannot be re-housed through the housing register
unless they are granted refugee status or
Exceptional Leave to Remain (ELR) in the UK.
Persons subject to immigration control under the
meaning of the AIA 1996 can only be qualifying
persons if they come within a prescribed class.
Persons who are not subject to immigration
control may nonetheless be ineligible if they are
subject to - and fail to satisfy - the habitual
residence test.

The use of social housing for asylum seekers

Parts VI and VII of the Housing Act 1996 blocks
access for social housing assistance for most




asylum seekers and people from abroad.
However, the local authorities could use their
own housing stock to accommodate such
persons if they so wish.

The Nationality, Immigration
and Asylum Act 2002

Part VI and sec 95 of the NIAA 2002 details the
persons for whom support may be provided for
homelessness. It states that the Secretary of State
may provide, or arrange for the provision of,
support for -

(a) Asylum-seekers, or

(b) Dependants of asylum-seekers,

who appear to the Secretary of State to be
destitute or to be likely to become destitute within
such period as may be prescribed. A person is
destitute if he does not have adequate accom-
modation or any means of obtaining it (whether
or not his other essential living needs are met);
or that he has adequate accommodation or the
means of obtaining it, but cannot meet his other
essential living needs. Under the meaning of
section 8 of the act a person is destitute if he does
not have adequate accommodation, food, or
other essential items. Section 96 of the National,
Immigration and Asylum seekers Act 2002 lists
the ways in which support may be provided to
asylum seekers and their dependants.

Support may be provided under section
95 of the Act:

(a)by providing accommodation appearing
to the Secretary of State to be adequate
for the needs of the supported person and
his dependants (if any);

(b)by providing what appear to the
Secretary of State to be essential living
needs of the supported person and his
dependents (if any);

(c) by providing the supported person and
his dependents (if any) with food and
other essential items;

(d)to enable the supported person (if he is
the asylum-seeker) to meet what appear
to the Secretary of State to be expenses

_(other than legal expenses or other
expenses of a prescribed description)

incurred in connection with his claim for
asylum;

(e) to enable the asylum-seeker and his
dependents to attend bail proceedings
in connection with his detention under
the provision of the Immigration Acts; or

(f) to enable the asylum-seeker and his
dependents to attend bail proceedings
in connection with the detention of a
dependent of his under any such
provision.

Provision of support by Local Authorities

A local authority [or Northern Ireland authority]
may provide support for asylum seekers and their
dependents (if any) in accordance with
arrangements made by the Secretary of State
under section 95 [or 98]. There are certain powers
conferred to a local authority under the section
99 of the National, Immigration and Asylum Act
2002:

(a) provide services outside their area;
(b) provide services jointly with one or
more [other bodies];
(¢c) form a company for the purpose of
providing services;
(d) tender for contracts (whether alone or
with any other person).

A duty arises where an application has been
made to the housing authority, and the authority
has reason to believe that s/he might be in threat
of being homeless. If such is the case, the housing
authority is required to make inquiries as to
whether that person is eligible, homeless, in
priority need, intentionally homeless or whether
s/he has an existing local connection. Depending
on the outcome of these inquiries the local
authority may have a duty to provide shelter.

ELIGIBILITY - this is restricted upon the grounds
of immigration status in the case of asylum
seekers and their dependants, subject to
accommodation available. These restrictions leave
two types of asylum seekers eligible:

-Those given “transitional protection’ from a
previous statutory scheme
-Those eligible because of their nationality.




The categories of eligibility shown categorised
within the classes A- [ within the Homelessness
(England) Regulations 2000. However, a person
who applies as homeless to the Local Authority
may be entitled to temporary accommodation
while the case is pending. If the authority is
satisfied that an applicant is homeless, eligible,
and in priority need, then a duty may arise to
ensure that accommodation is available to the
applicant.

INELIGIBILTY - a person is ineligible if s/he is
from abroad unless s/he falls within one of the
categories specifically accorded to eligibility
(usually categories F, G and H). Those not subject
to immigration control may nonetheless be
ineligible if they do not satisfy the habitual test.

(a)British citizen

(b) Commonwealth citizens with right of
abode

(c) Citizens of the Republic of Ireland

(d)Citizens of EEA-member states who are
working, self- employed, or providing
services, former workers and their family
members.

Those who fall under categories a, b and ¢ are
ineligible unless they are “habitually resident’ in
the common travel area (UK, Channel Islands,
Isle of Man...) or they are receiving income
support or income-based Job seeKers assistance.

Asylum seekers who are homeless but ineligible
under the provisions should seek assistance from
the NASS, their local authority, social services
dept or community care in order to obtain advice
and assistance to secure accommodation.
However, an ineligible applicant may apply for
accommodation if there is another member or
the household who is eligible to apply.

Case Study 26

Mr. K.J claimed asylum in September 1998 and
his asylum claim was refused by the Home Office.
His appeal rights were exhausted in year 2000.
In November 2001 he lodged a human rights
application to halt his removal, which he alleged
to have been a breach of Article 3 of the
European Convention on Human rights. While
this application was in process, the Home Office
withdrew his permission for work. Subsequently,
he lost his accommodation due to an inability to

pay the friend with whom he had been living.
He then became homeless and he approached
for assistance. Our application to NASS on his
behalf was accepted, and he was consequently
given food and accommodation with conditions
specified in regulation 3(2) of the Immigration
and Asylum (Provision of Accommodation to
Failed- Asylum Seekers) Regulations 2005. One
condition was that he was required to be taking
all reasonable steps to leave the United Kingdom.
According to the condition he was forced to make
an application to the International Organisation
for Migration (IOM) for voluntary return to Sri
Lanka. This was despite the fact that his human
rights application was under consideration and
the fact that the Sri Lankan Human Rights
situation had worsened. Lacking any real choice,
he made the application, which was approved
in August 2007. He was removed in the middle
of September under the auspices of Voluntary
Return programme.

Case Study 27

Mr and Mrs S.S claimed asylum in 1997, and the
claim was fully determined on April 2005. Later
their solicitors made further representation to the
Home Office claiming the couple should not be
forced to return to Sri Lanka. While this
application was under consideration the couple’s
permission to work was withdrawn. At this point
the couple approached us for the support and
we made the application for NASS. Initially, the
application was refused. We then lodged an
appeal and after the hearing the asylum support
adjudicator dismissed the appeal. However, the
adjudicator requested that the local authority
consider the couple’s need due to their age and
health conditions. The local authority said that
they were prepared to give assistance by
providing accommodation and a food voucher
under the National Assistance Act (1948). In
October 2007 the couple was detained while
they are complying with monthly reporting
condition at the Beckett house immigration office
at London Bridge, and were served with a
removal order. We then lobbied against the order
to the European Court of Human Rights. Soon
thereafter, the Court suspended the removal
under Rule 39 of the Rules of Court, the couple
were released from detention but they lost their
food and accommodation support. We
negotiated with the local authority by asking
them to provide support continuously until their




application to European Court of Human rights
fully considered. Our request was accepted and
the Local Authority agreed to re-instate food
vouchers and render payment for their private
accommodation.

Case Study 28

Mrs J.S claimed asylum with her two children in
November 2006 due to her husband having been
shot and killed by the Sri Lankan security forces.
The Home Office refused her claim and the
immigration judge dismissed her appeal. During
this time her relatives were finding difficulty in
providing accommodation on a continuous basis.
Soon, she became homeless. We made the
application to NASS for support but we did not
receive a response. After 6 weeks, we referred
her to the Migrant Help-line in the hope that they
might be able to provide support. Our referral
was accepted, and Mrs. ].S. was accommodated
in Swansea. Now the asylum appeal to
administrative court is under consideration.

ADVICE ON CRIME REDUCTION

& VICTIM’S SUPPORT

The Tamil community in London is not unlike
other immigrant groups who have faced issues
related to law and order as part of the process of
integrating into a new society. Indeed, as the
histories of various ethiiic groups within the UK
indicate, there is a period of adjustment in which
new immigrants struggle to become familiar with
a wholly different set of law, legal processes and
norms. There tends to be a general lack of
awareness about the rights and obligations of
British Society. As a result, newcomers may be
prone to acting in a manner that is familiar to
them and may be the norm in their country of
origin but is against the law in the UK.

Tamil newcomers are especially at risk in this
regard as many are fleeing a situation in which
the rule of law is not respected and legal
processes in general are viewed with a certain
degree of scepticism. In Sri Lanka, it is not
uncommon for individuals to take the law into
their own hands and seek justice personally for
wrongs that they perceive have been committed
against them. Thus in the UK the seriousness of
certain offences which would be otherwise be
tolerated by the community and the relative
strictness by which laws are enforced comes as

a surprise to some. Correspondingly, there is a
startling unawareness’ of ones rights and the
means by which to pursue them. Thus many
victims of crime within the community are
unable to have their voices heard and continue
to suffer in silence.

In view of these issues, TWAN is committed to
raising awareness amongst the community of the
rights and obligations in respect of the law.
Aware that this issue is a critical component of a
smooth integration, TWAN delivers a number of
services to the Tamil community. Firstly, we
provide initial advice and assistance to those
who have been engaged by the legal process in
some way. Typically, these include individuals
who have come in contact with the police through
questioning, a detainment or an arrest. As well,
we assist those who have been served with court
papers and explain the procedure and provide a
referral if necessary. When language is an issue
or the legal issue is complex or has the potential
to involve further proceedings, TWAN makes
representations to the appropriate authorities
regarding our clients’ position. For example,
some community members are charged with
traffic infractions, which may become serious
offences if no action is taken. We assist is
providing the necessary information and
emphasize the importance of addressing the
charge as soon as possible. When appropriate,
we offer mediation and conflict resolution to
members of the community who can have their
grievances or conflicts resolved without engaging
a formal legal process. In so doing, TWAN
attempts to intervene in disputes at an early stage,
offering a culturally sensitive forum in which
community members can have their voices
heard.

TWAN also works with the Metropolitan Police
to implement initiatives to address some of the
safety issues affecting the community. In
particular, TWAN assists in projects aimed at
reducing gang violence. As the organization is
knowledgeable about the Tamil community, we
are able to provide accurate information about
the nature and extent of gang issues. We assist
in finding alternate accommodation in London
or elsewhere in the UK when gang members
surrender themselves to the police and there is
fear of retaliation. As well, we work with the
Met Police to raise awareness amongst the
community if a serious crime has been comm-
itted and urge witnesses or other victims to come




forward. Finally, we work with probation officers
to support the integration of offenders into the
community by assisting in finding suitable
accommodation and employment.

Case Study 29

Mr. And Mrs. K, who had been contacted by their
Council Accommodation Casework Officer,
approached TWAN and informed us that they
had received complaints that their son had been
acting in an “anti-social” manner. They were
asked to control their child or else face the
possibility of eviction. We responded by inquiring
as to what specifically the allegations were and
asked for details regarding the incidents that
gave rise to the complaints. TWAN also
requested if there were any independent
witnesses that would corroborate the evidence
leadings to the complaints. The Casework Officer
eventually indicated that the complaints had
arose out of a misunderstanding and decided not
to pursue the matter.

Case Study 30

Mr T.G. was issued a penalty notice by the local
authority stating that he parked his vehicle on a
restricted area. Mr. T.G stated that he never
committed such an offence and he confirmed
that he parked vehicle on the allocated disabled
parking bay at the time of the offence. He
produced the evidence substantiating his claim
but the local authority refused to recognize it and
requested that he pay the 40 pound ticket within
the time limit or else pay the penalty fare of 80
pounds. Confident that he never committed the
offence, Mr. T.G. launched an appeal to Parking
and Traffic Appeal Service with our assistance.
The Service overturned the Council’s decision.

Case Study 31

Miss T K. received a penalty charge stating that
she committed an offence by parking her car in
a restricted area. However, she did not receive a
penalty notice on the day of the incident. She
maintained that she did not commit the offence
and came to TWAN to seek assistance in
appealing the charge. We advised her to take
photographs of the road to prove that there were
no markings or road signs indicating that she was
prohibited from parking in that space. As well,

we requested photographic evidence from the
Local Authority to prove their claim that Miss
T.K. committed an offence. To date we have not
received a response and assume that the
Authority is not pursuing the matter further.

Criminal Injuries Compensation Board

TWAN assists victims of violent crime by making
claims to the Criminal Injuries Compensation
Board. In the UK persons who have suffered
physical or mental injures as a result of violent
crime or persons who have lost a close relative
to a violent crime are, under certain conditions,
entitled to compensation. The claim must be
made within two years of the incident, the
incident must not have been provoked, and the
injury must not be minor or arise from a traffic
accident unless a vehicle was used deliberately
to injure the applicant. If a claim is unsuccesstul
or the applicant is unsatisfied with the outcome,
they have the right to request a review of the
decision so long as the request is made within 90
days of receiving the decision. If the review is
unsuccessful, an applicant can appeal and
provide written evidence or proceed by way of
an oral hearing.

Case Study 32

Mr P.V was asleep in his car when a group of 25
males approached the car and began to smash it
up. Brandishing a number of weapons, including
bats, swords, an axe and a cricket bat, they
inflicted considerable damage on the car and
severely injured Mr. P.V. He suffered cuts to his
right hand, and both legs. As the attack was
unprovoked and Mr. P.V. met the other
conditions necessary to make a claim, we acted
on his behalf in claming compensation from the
Criminal Injuries Compensation Authority. We
were successful in doing so and Mr. P.V. received
£3 318.75 for his injuries.

Case Study 33

We assisted Mr. N.K. in making an application
to the Criminal Injuries Compensation Authority
as he had sustained some injuries from an assault.
He had been beaten with a metal bar by men
unknown to him and had considerable large
bruising over parts of his arm and wrist.
However the claim was unsuccessful as the
Authority concluded that Mr. N.K. had not co-




operated with the police and had failed to contact
the investigating officer when requested to do so.

ADVICE ON ASYLUM SEEKERS

BENEFIT SUPPORT

At the end of 2006 Sri Lanka was taken off of
the list of countries designated for fast track, non-
suspensive appeals. The Home Office
determined that the recent escalation in violence
had not “affected all parts of the country to the
same degree,” and was considering re-
introducing a sub-national, regional fast-track
system at a later date. This resulted in Tamil
asylum claims no longer being considered for
“fast-track” in asylum claims. While the Sri
Lankan human rights situation deteriorated,
claims of the Tamil asylum seekers rose; claimants
are no longer kept in detention centres while
making their claims for temporary admission.

As per the National Asylum Support Service
(NASS), a division of the Home Office’s
Immigration and Nationality Directorate (IND),
port-of-entry asylum applicants are entitled to
receive financial support from NASS while
awaiting the outcome of their claims, whereas
in-country applicants are only entitled for NASS
support if they claim as soon as practicably
possible upon their arrival in the UK.
Furthermore failed asylum seckers are only
entitled to receive Section 4 of NASS support if
they are destitute and cooperating with
immigration authorities prior to deportation. In
2007 many new asylum seekers received our
assistance in obtaining their NASS support.

While NASS' formal mandate is detailed below,
it is often very difficult in practice to
communicate with the office; decisions often take
weeks or months to be decided, much to the
consternation of those in dire need of financial
support. Moreover, the office is frustratingly
inconsistent in deciding which in-country
applicants had made an effort to apply for
asylum “on arrival.”

Since 2000 NASS has been mandated with
providing support for destitute UK entrants who
had claimed asylum “on arrival,” and who are
either awaiting a decision or are in the process
of appealing a failed claim. The Home Office is
particularly stringent with respect to the
meaning of “on arrival” - claims made three days

after entry into the UK are often refused. The
organization is required to provide support if the
claimant has dependent children and if the
household is destitute. If the asylum seeker is
under 18 s/he may obtain social services under
section 20 of the Children Act of 1989. In the
case of adult applicants, “destitute” is defined
by the Immigration and Asylum Act of 1989 as
having a lack of adequate accommodation or a
failure to meet other “essential” living needs for
him/herself and his/her dependents.

NASS is permitted to suspend or discontinue
support if the failed asylum seeker has broken
conditions of support, committed a criminal
offence, made him/herself “intentionally
destitute,” left the authorized address, or has
been away from the authorized address for
longer than the permitted length of time.

Under the JAA, a claimant ceases to be an
“asylum seeker” fourteen days after the Home
Secretary notifies the claimant of the decision,
or fourteen days after any appeal is disposed of.
As per TAA 19995102, if NASS support is
withdrawn, claimants may appeal to the Asylum
Support Adjudicator: a majority of appeals have
involved a breach of conditions subject to which
support is provided, leaving accommodation
without “reasonable cause” (primarily in cases
of racial harassment), a determination that the
applicant was not eligible due to other “interim
support entitlement,” or a determination that the
applicant was not “destitute” under NASS’
definition of that term.

Case Study 34

Miss VS arrived in the UK in April 2007 by
stowing away in a container ship, and was
immediately taken to a private residence owned
by her tather’s friend (a UK national). Three days
later, she applied for asylum as an “in-country”
applicant. As a consequence of torture by the Sri
Lankan army in 2002-2003, Miss VS suffered
from debilitating back and leg pain; she required
painkillers to treat the symptoms of her condition.
She approached TWAN seeking assistance with
her initial asylum application. After her claim
was approved, we aided her further in securing
Asylum support. The Home Office accepted that
she was “destitute,” and was satisfied that she
had made her support claim “as soon as possible”
despite not applying at her initial port of entry,




and without any supporting documents to
corroborate her stated date of entry.
Case Study 35

Mrs. RS arrived in the UK in October 2007 by
coach at an unknown port and applied for
asylum three days later at the NASS head office
in Croydon. While awaiting a decision on her
asylum claim, she applied for Asylum support
funding, in large part to cover the cost of her
antidepressant medication (her depression was
re-diagnosed and confirmed by a UK physician).
The Home Office refused to grant her support
by consequence of not being satisfied that she
had applied “as soon as reasonably practicable”
upon her arrival in the UK. The Home Office
supported its decision by noting she lacked
supporting documents necessary to confirm her
date of entry into the UK, and that she could not
remember the airline she had travelled on prior
to her coach journey, the colour of the cabin
interior, or the language being spoken on the
plane.

Case Study 36

Mr. S5 arrived in the UK in February 2007
applying for asylum two days thereafter on the
basis that he feared for his life due to his
complicity in outing members of the LTTE (“Tamil
Tigers”) to Sri Lankan authorities. Mr. SS
received help on his initial asylum claim from
TWAN, but decided to make his own initial
Asylum Support benefits claim. The Home Office
declined his initial claim and because he was
unable to gain work authorization, Mr. SS was
forced to live off the charity of friends and
relatives. In early 2008, TWAN elected to make
a second support benefits claim, arguing that Mr.
SS had not been properly informed of his rights,
had been unaware of the proper procedures for
making such a claim, and that his state of
“destitution” was worsening due to his
continued inability to work. TWAN is currently
awaiting the outcome of this second NASS
benefits claim.

Case Study 37

Mrs. JS came to the UK with her two-year old
daughter on a visit visa following the shooting
death of her husband by the Sri Lankan army.
She was understandably frightened at the
prospect of continuing to live in Sri Lanka. She

applied for a visit visa in order to reunite with
her parents, who are both UK residents. However
her asylum claim was refused by the Home Office
and later by the immigration judge. TWAN made
a further application for a statutory review to
administrative court on her asylum claim. During
this time, her sister became unable to continue
providing accommodation and support, and she
approached us for help in obtaining NASS
assistance. We advised her on the difficulties of
qualifving for NASS support for two reasons.
Firstly she had not made the claim “immediately”
after the arrival and secondly her asylum claim
is determined by the immigration judge.
However we also advised her that she might be
entitled for NASS Section 4 support, which
entails providing destitute claimants with
accommodation and food. Our Section 4
application was accepted and she and her
daughter were provided accommodation and
support in Swansea, Wales until her claim had
been fully determined.

Case Study 38

Fearing persecution in Sri Lanka on the basis that
his home region - hitherto controlled by the LTTE
- had been re-taken by the Sri Lankan
government, Mr. MR applied for asylum. His
claim was rejected by the Home Office, who
claimed that he had not provided adequate
evidence for his being in danger should he return
to 5ri Lanka. While appealing his rejection TWAN
determined that he might be eligible for support
under Section 4 of NASS as Mr. MR suffered from
a wide array of health problems and clearly
qualified as “destitute” as per NASS stipulations.
His support request was approved by the Home
Office. While awaiting transfer to his new, NASS-
provided accommodation, Mr. MR passed away
suddenly.

The Home Office offers up £3000 to failed asylum
seekers should they wish to forgo further appeals
and return to their countries of origin. Under the
Voluntary Assisted Return and Reintegration
Programme (VARRP) - operated by the
International Organization for Migration (IOM)
- returnees are eligible for reimbursement of
travel costs, as well as £1000 for the purpose of




easing reintegration to the society of their home
countries. In 2006, IOM began offering an
“enhanced” reintegration package of an
additional £2000.

Due to recent escalation of violence and human
rights abuses, failed Tamil asylum seekers do not
wish to return voluntarily to Sri Lanka. In
comparison to 2003, 2004, and 2005, there has
been a sharp decrease in the number of Sri
Lankan nationals taking advantage of this
service, according to our reports. Moreover,
sensitive information given to UK immigration
officials is often shared with their Sri Lankan
counterparts, resulting in returnees being
questioned and arrested by the Sri Lankan
security forces upon their arrival. Sri Lankan
immigration services and the Sri Lankan police
are informed in advance when a failed asylum
seeker has boarded a flight bound for Colombeo.
Persons with outstanding warrants for their
arrests may face arrest immediately upon their
arrival. Even when the returnee has no fear for
his/her personal safety, voluntary return may
pose a significant risk. It is the responsibility of
the Chief Immigration Officer to determine
whether the returnee has the necessary
documents to be granted entry as a Sri Lankan
national. The recent state of emergency has vested
enormous powers in the Sri Lankan police who
are now able to detain suspects at international
points of entry for up to 12 months without
charge. Particularly vulnerable to harsh
interrogation are Tamil returnees who have
visible scars. According to a January 2005 United
Nations High Commission for Refugees position
paper, these entrants are likely to receive “ill-
treatment” at the hands of Sri Lankan
immigration officials, due to the preconception
that the presence of scars reveals military training
or LTTE affiliation.

Case Study 39

Mrs. KY is a failed asylum seeker. She was
provided support under NAAS Section 4, and,
as part of her support agreement, she wished to
make an application through the International
Organization for Migration (IOM) for voluntary
return to Sri Lanka. Her application was
considered and approved by the IOM at the
beginning of 2007, but the country’s situation
deteriorated and consequently Mrs. KY decided
that she did not want to return to Sri Lanka after

all. We withdrew her voluntary withdrawal
application. Subsequently she made a fresh
asylum claim to the Home Office by explaining
her plight.

Case Study 40

Mr. KM entered the UK in September 2000
claiming asylum, but the Home Office rejected
his application. In 2007, after determining that
his personal safety would no longer be in
jeopardy in the event that he return home to Sri
Lanka, he approached TWAN for advice on
obtaining financial assistance to cover the cost
of his flight, and to aid his reintegration into Sri
Lankan society. TWAN prepared his Voluntary
Return and Reintegration Programme
application, which was subsequently approved
by the IOM. Mr. KM withdrew his appeal of the
Home Office’s rejection of his asylum claim and
returned to Sri Lanka. Soon thereafter Mr. KM
was permitted to immigrate to Canada as a
Permanent Resident - the result of an application
to Canada Customs and Immigration by Mr.
KM’s Canadian family members on his behalf.

One of our primary areas of concern is ensuring
that migrant peoples in this country obtain
adequate healthcare. Newly arrived asylum
seekers are often unable to register with GPs
because of the unwillingness of physicians to take
up new patients, in addition to the immigration
restrictions preventing them from accepting
asylum seekers as patients. Further to difficulties
locating and obtaining suitable day-to-day care,
migrants receiving hospital treatment often
encounter additional frustration. People with
Limited Leave visas have often been asked to pay
many thousands of pounds by hospitals
subsequent to their treatment.

Obtaining sound initial advice to asylum seekers
for the purpose of registering with a GP and
obtaining appropriate medical care is essential
for victims of war, torture, or mental health issues.
Further, it may be appropriate to do a full physical
check-up to identify illnesses to which they may
have been exposed in their countries of origin,
so as to reduce the probability of transmitting
disease to the general public. In the same vein,
those scarred by war and torture often develop




debilitating conditions such as Post-traumatic
Stress Disorder. Victims require a complete
mental health assessment in order to ensure that
they are not a danger to themselves or those
around them

Even when asylum seekers manage to register
with a GP, they sometimes find themselves
shouldering the burden of prescription or other
medication costs. The National Health Service
provides a Low Income Scheme that provides for
free medical care - fully subsidizing the cost of
prescription medication, dental treatment, and
eye care for those whose annual income is less
than a certain amount. Asylum seekers may
qualify for this scheme, but must first fill out the
application form “HC1 - Claim for help with
health costs” - in order to accrue the benefits of
the programme. TWAN provides assistance in
obtaining and completing the HC1 form.

Furthermore, we provide counselling services in
the Tamil language for those suffering from
mental health issues or illnesses. This service is
not available anywhere else in the London Tamil
community. We also provide mediation and
counselling for recent migrants suffering from
marital or familial disputes: international
dislocation sometimes breeds tremendous stress
in requiring migrants to adapt to a novel culture
and leave behind traditional support networks,
extended family and friends. Resultantly, there
is often tremendous strain on the marriages of
new members of the Tamil community, and
TWAN seeks to remedy these problems by
providing a weekly counselling service to this end.

Case Study 41

Mr. NN suffers from severe Post-traumatic Stress
Disorder, in addition to depressive episodes
coupled with psychotic symptoms. He began
regular treatment by a consultant psychiatrist
and his condition consequently improved
between April and June 2006. In that month,
however, a television programme about the Civil
War in 5ri Lanka triggered his symptoms anew,
auditory and visual hallucinations, nightmares,
insomnia, and severe depressions. Mr. NN's
psychiatrist has recently referred him to TWAN
for mental health counselling.

Case Study 42

L TW AN

Miss ME emigrated from Sri Lanka in the UK in
2006 as a result of threats on her life from LTTE
militants. The Home Office rejected her initial
asylum claim. Soon thereafter, she developed
severe mental illness, whose features were
characteristic of Post-traumatic Stress Disorder
and depression: paranoia, suicidal ideations,
severe insomnia, and weight loss. Miss ME’s
psychiatrist referred her to TWAN’s weekly
counselling service. TWAN also undertook to
launch an appeal of her rejected asylum claim,
securing the testimony of a noted anthropology
professor who argued that the stigma attached
to mental illness and single motherhood in Sri
Lanka, in addition to the deteriorating political
situation there, made her second asylum claim
substantively different from her first.

Case Study 43

Mr. NT’s mother fell ill while on a visit to the UK
without health insurance. Upon her discharge
from the hospital Mr. NT was presented with a
bill totalling several thousand pounds. As he
received only a modest income and was the sole
provider for three children, Mr. NT was unable
to pay the full amount. He approached TWAN
hoping that we might be able to persuade the
hospital to reduce this amount. He has not
received any written or oral notification of
outstanding payment from the hospital in several
months, so we assume that his debt has been
tacitly forgiven.

Case Study 44

Miss LR came to the UK as an asylum seeker in
2007, and had difficulty registering with her local
hospital while her claim was under review.
TWAN lobbied the hospital to take her on as a
patient, explaining her legal status, and making
clear that while she subsisted only on NASS
support, her HC-2 Certificate fully covered the
cost of any medical expenses incurred. The
hospital relented, and allowed Miss LR to receive
care.

Since April 2004, TWAN has possessed a civil
legal aid contract by the Legal Service
Commission to serve immigration legal casework
to those who meet the legal aid criteria.




According to the contract specification, we must
complete around 650 hours of non-asylum
immigration work and around 450 hours of
asylum casework. Whoever fails to meet the
means or merits assessment criteria is most likely
to be dealt with under the London Council
Funding scheme. A recent reform by the Legal
Service Commission has amended the contract
provisions on civil legal aid. This replaced the
Unified Contract Specifications (Solicitor and
NfP) with a new single Civil Specification
(applicable to all providers) since April 2007.

The new specification became active since 1st
October 2007, which was then categorised in to
two different parts. Part A consisted of the
General Rules covering all providers, as well as
the Category Specific Rules for each category of
Law. Alternatively, Part B recognises payment
Annex setting out the applicable fee schemes for
Contract Work such as standard or graduated
fees as outlined in the specification. As a standing
NfP provider we have been subject to different
specification provisions acquired through
transitional arrangements that are set out in the
‘NfP Unified Contract Transition Process.’

The Reforms on the Civil Contract
of Legal Aid Funding

Following the changes in April and October 2007
to the legal aid funding scheme in the UK, further
amendments followed in relation to the “tender”
process with respect to unaccompanied asylum
seeking children, detained clients or
representation at the Asylum Screening Unit

(ASU).

There were several significant alterations to rules
relating to Transfers and Changes of the Supplier.
Specific changes include requirements such as
obtaining the previous solicitor’s file in cases
where a client wishes to change from one solicitor
to another.

Further changes focus on distinguishing family
re-union as a separate matter in asylum law.
Moreover, there were changes to how “fresh”
asylum claims fit into the legal aid cost structure.

Some legal casework is now excluded from the
General Civil Contract - among them the New
Asylum Model (NAM) dealt by the Home Office
in Solihull as well as “fast track” cases. The tender

will be called to provide those two categories of
cases. Whoever succeeds in the application to
tender will provide the service from April 2008
onwards. However, if the counsel is a close family
member of an existing client and has knowledge
of family circumstances, and when s/he has
completed five hours of work before this case is
taken up by NAM at Solihull cases or fast track
cases, clients may be allowed to continue with
their existing legal representative. This exclusive
contract is not applicable for the detention cases.

From October 2007, legal suppliers without

exclusive contracts were forbidden from

conducting NAM cases and fast track cases. For

suppliers without exclusive contracts, casework
of this kind must now be specifically referred to

them by an exclusive supplier, or must be work

on behalf of a close family member whose

knowledge of the client’s circumstances is

substantive.

Interviews

It is now acceptable to attend a screening
interview for a client of minor age and it is
permissible to attend a substantive interview in
which the client qualifies as one of the following:
a minor; suffering from a mental incapacity;
PACE interview; fast track case; and under
several other conditions.

Costs and Claiming

New regulations for casework costing included
a new “graduated fees” payment structure: the
old “hourly rate” system will now apply when
an asylum claim was made before 1st October
2007; when the claim was technically filed after
1st October 2007 but applies to a legal matter
which arose before this date; non-asylum cases
opened before 1st October 2007; for advice on
the merits under ss1034A, 103B or 103E Nation-
ality Immigration and Asylum Act 2002; for bail
applications; for advice pertaining solely to form-
filling; for review and reconsideration applic-
ations; to applications for legal aid certificates
and pre-action work before the issue of a
certificate, including compliance with pre-action
protocol; for advice prior to attendance at the
ASU in cases that do not extend beyond its
jurisdiction; for services provided to unacco-
mpanied asylum-seeking children; and for cases
when time at hourly rates is greater than three




Tamil Welfare Association
Presents
“Sarva thari” Tamil New Year

Cultural night (04.05.2008) lﬂrngrmnme

% Veena: Student of TWAN Fine Arts Academy, Presented by Smt. S. Sritharan
Group1: Priyantha Pasgarathasan, Thurika Raveendran, Abinaya Gnanavadivel,
Abirami Gnanavadivel, Anjitha Aingaraligam
Group2: Sowmyan Kesavan, Harini Kesavan, Keerthana Vikneswarathasan,
Nerthika Paramsothy, Kalaivani Parameswaran

% Violin Junior Student of TWAN Fine Arts Academy
Presented by Kalaimamani Nandhini Muthuswamy
Swarathmiha Janarthanan, Arththi Uthayakumaran, Mayura Uthayakumaran,
Sankeetha Shangar, Karthika Chellappa.
% Vinayagar Sthuthi: Student of TWAN Fine Arts Academy

Presented by Smt. R. Somasundaram
Malaviga Gobalakrishnan, Sruthi Senthurchelvan, Jathavi Thirukumaran, Ramiya Rajalingam

(Newnam) UK °

% Murugan Dance: Samiya Sivasuthan, Alysha Sivadasan,
Saranya Jeyaganesarajah, Asvina Vimaleswaran, Nivashiny Gopalakrishnan,
Vyshana Thaneswaran, Darshiha Balachandran, Thabaniya Sritharan.

* Welcome Dance: Kavitha Karthibanathan, Souwmya Sivakumar, Kasika Kasinathan,
Sushmita Jayapal, Janany Jayarasah, Kannan Karthibanathan

% Vocal: Junior Student of TWAN Fine Arts Academy

Presented by Smt. Suganthy Srinesa
Group 1: Vaishnavi Shanmugarajan, Jabitha Premathasan, Sivamuralitharan Pirapaharan,
Raagavi Mohan, Ramya Rajalingam, Ashmitha Thayaparan, Rajeevi Raguthas,
Shankeetha Sangar, Apirami Gnanavadivel, Apinaya Gnanavadivel, Harish Thayaparan,
Vaishnavie Vishnurajah, Geerthiya Shanmugaratnam, Privantha Baskarathasan.
Group 2: Mayura Uthayakumaran, Gowsica Pushpanathan, Sruthi Senthurchelvan,
Kalaivani Parameswaran, Malaviga Gopalakrishnan, Arthi Uthayakumaran,
Shobana Pakyamaran, Kavitha Karthipanathan.

% Classical song by Sri.A.S.Murali (South India)
® Miruthangam :- Sri Somasundara Thesigar. @ Flute- Sri P. Gnanavarathan
® Thabela -Sri Thayalan ® Ganchira - Sri Somaskanthasarma
® Gadam: Sri Gananathan e Violin - Miss.Thivya Kumaramoorthy
® Morsing— Mr.Easan Kumarasingam

% Miruthangam

Student of TWAN Fine Arts Academy
Presented by Sri. A. N. Somaskantha Sarma

Group1: Seetharam Seethamohan, Hariharan Sivaji, Harshan Ramachandran,

Harish Thayaparan, Nivejan Santhakumaran, Nilaksan Santhakumaran, Senthurkumaran,
Mithun Vijayarajah, Mayuran Sivakumaran, Matheeben Baskaranathan,
Kiruban Kamalarajan, Keeran Kamalarajan

Group2: Niresh Srinesha, Sayanthan Gunanathan, Lojan Sivaselvam, Rasmith Sivanathan
Risanth Sivanathan, Kajanth Paskarathasan, Thiluxan Lingeswarathasan,
Prathees Vikneswarathasan, Sowmyan Kesavan




' % Pushpangally: Student of TWAN Fine Arts Academy 4
Presented by Smt. R. Somasundaram

Sharanya Mathi, Diantha Sivalingam, Saruja Senthamilselvan,
Banusha Bavaharan, Saranya Jeyaganesharajah, Yyshna Thaneswaran,
Jessica Thambiappah.

% Krishnan Dance: Student of TWAN Fine Arts Academy
Presented by Smt. R. Somasundaram
Saranga Mathy, Priya Mohan, Vanicka Varatharajah, Hashini Sinniah,
Haripran Raguthas, Jashika Varatharajah, Lathusaha Sirajah,
Thushyanka Manisegaran, Vaisaly Gnanapandithan.

% Thillana Dance: Student of TWAN Fine Arts Academy i
i Presented by Smt. R. Somasundaram

il Swarathmiha Janarthanan, Pranavi Ramachandran, Keethana Vigneswarathasan,
i Sangavi Sivarajah, Chuphangani Chandrakanthan, Luxsika Rajanayagam

% Peacock Dance: Student of TWAN Fine Arts Academy
Presented by Smt. R. Somasundaram
Arthiga Vimaleswaran, Abhirami Vimaleswaran

i % Violin: Senior Student of TWAN Fine Arts Academy
Presented by Kalaimamani Nanthini Muthuswamy
| Dhivya Kumaramoorthy

% Vocal: Senior Student of TWAN Fine Arts Academy
Presented by Smt. Suganthy Srinesa
Group 3: Barathy Sivakumar, Kavitha Sivakumar, Keerthana Vignesvarathasan, Kannan |
Karthipanathan, Pranavi Ramachandra, Ainjitha Aingaralingam,
Logini Sivaselvam, Nivetha Mathanachandran, Adshara Vimalanathan,
Aruyah Shanmuguaratnam, Chayan Shanmuguaratnam, Thugitha Premathasan.

% Veena Senior Student of TWAN Fine Arts Academy
Presented by Smt.S.Sritharan
Sabarina Gunanathan, Gayathri |Thurairajah

% Folk dance (Kummi): Participants of TWAN Elders Project
Presented by Mrs.Senathirajah
Mrs Sabaratnam, Mrs Ganesalingham , Mrs Ganesharatnam, Mrs Ponnuthurai,
Mrs Murukesu, Mrs Gunaratnam.

% Bollywood Dance: Presented by Emotions
Miss Priya Sugumar, Miss Vithia Ramiah, Miss Rumya Sukumar Miss Jessica Singaram,
Miss Ponmalar Anbalakan, Mr Iniyan Anbalakan, Mr Venthan Seliyan Romain Murali,
Mr Kishan Saktivel, Mr Thanushan Krishnalingam

% Solo Dance: Member of Dance Lab - Presented by Kirusnaraja Selvaraja

* Dance for Cinema melody: Presented by TWAN Elders Project
Mrs Thiripurasundary Ganesaratnam, Mrs Sripathi Ambal Ponnuthurai,
Mrs Pathmathevi Ganesalingam, Mrs Saraswathy Murugesu

* Hollywood Dance: Members of Dance Lab - Presented by Mrs.Mars
Miss Sumithra Chandran, Miss Biravinah Balasundaram, Miss Biruntha Balasundaram,
Miss Luxika Rajanayagam.

% Bollywood Dance: Presented by Emotions
Miss Priya Sugumar, Miss Vithia Ramiah, Miss Rumya Sukumar,
Miss Jessica Singaram, Miss Ponmalar Anbalakan, Mr Iniyan Anbalakan,
Mr Venthan Seliyan Roman Murali,
__Mr Kishan Saktivel, Mr Thanushan Krishnalinga
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times the basic fee - “exceptional cases”. The new
graduated fees structure, which applies to all
other cases, entails a lump sum payment by the
Legal Services Commission for each stage of
casework.

Additional reimbursement for immigration
attorneys includes hourly payment for bail
applications (case preparation and advocacy) in
cases where clients are in custody. Moreover,
travel and waiting time are now paid on top of
the graduated and hourly fee.

When clients require representation by counsel
the solicitor will negotiate an hourly fee for
counsel’s services and reimbursable through an
“additional fee” to be paid on top of the
graduated fees structure. Any payment to the
counsel aside from client advocacy - e.g. advice,
conference etc. - comes out of the graduated fee,
rather than out of a disbursement or additional
tee,

For cases billable under the old “hourly rates”
structure, the following are the new limits on
costs and disbursement set by the Legal Services
Comumission.

Legal Help (initial stage):

Non-asylum: £500 plus £400 additional
disbursements (extendable)

Asylum:
- Advice up to ASU only - £100 including
disbursements (non-extendable)
- Asylum application - £800 costs plus £400
disbursements (extendable)

All cases
- Advice on representation and represe-
ntation done on Legal Help - £100 includ-
ing disbursements (non-extendable)

Controlled Legal Representation
(appeals stage):
- Asylum: £1600 for costs, disbursements
and counsel (extendable)
- Non-asylum: £1200 for costs, disbursem-
ents and counsel (extendable)
- Standalone bail - £500 for costs, disburs-
ements, and counsel (extendable). For
cases in which CLR funds are granted for

the appeals process, this counts toward the
£1200/£1600

- All cases - £100 for consideration of the
merits of R + R.

- Representation and representation done on
legal help - no limits, reasonable costs
subject to assessment

Excluded from costs limits:
- Attendance at interview (where allowed
or authorized)

The LSC continues to assess the results of the
casework that the firms benefiting from its
funding take on; unchanged from last year is its
requirement for a 35-40% success rate on all
cases. If a beneficiary firm drops below this
success threshold, the LSC typically encourages
it to improve its accuracy in assessing the merits
of a particular case, as well as its probable
success, before devoting time and money toward
it.

TWAN received some particularly good news
with respect to LSC’s funding structure in 2007:
prior to that vear, the application for CLR funds
needed to be approved by the LSC before begin-
ning any casework. In 2007, individual legal firms
were given Devolved powers to assess the merits
and means of a case and to grant or refuse fun-
ding for cases , with the understanding that the
LSC would reimburse them afterwards. This
eliminates a potentially cumbersome layer of
bureaucracy in the legal aid funding structure,
and allows TWAN to act on cases more quickly
and efficiently than it had previously.

For “exceptional cases” - cases whose total cost
at hourly rates amounts to over three times the
basic “graduated fee,” legal suppliers are given
the option of claiming it at hourly rates at any
time after the Consolidated Matter Report Fund
report has been submitted.

TWAN is less optimistic about payment rates
themselves - CLR’s hourly rate remain unchan-
ged since 2001, and we fear that the fixed, “grad-
uated” fees may often prove inadequate. On a
brighter note, the LSC has recently relaxed the

criteria for applications to qualify for the higher

“asylum” rather than the fixed “immigration”
fee. This has allowed TWAN more leeway in
successfully carrying out “matter starts” -
initiations of funding for cases.




Also new in 2007 were Key Performance
Indicators. These financial and accounting
criteria include requirements that we receive no
more than 10% reductions on assessment of non-
fixed fee controlled work costs claims, and that
the value of fixed fee work reported does not
deviate by a margin of more than 20% from the
total sums of all fixed fees given out. As other
legal suppliers have pointed out, this makes it
difficult to know how we might assess cases with
the aim of achieving these financial objectives
without violating LSC’s rule 2.44, which states
that good cause for refusing to take on a case
“does not include any considerations regarding
the level of any Standard or Graduated Fee you
may be entitled to receive under this Contract.”

With respect to fees for helping clients fill-out
immigration forms, the LSC has confirmed under
its new regulations that we are not entitled to
claim compensation at hourly rates if a) we
advised the client that they were filling out the
wrong form, or that they were ineligible to fill
out the form, or b) we accepted instructions to
submit and pursue the application on the client’s
behalf. This may cause complications with
respect to our form-filling billing. National
Asylum Support Service (NASS) issues are not
claimable under “immigration” LSC funding -
rather, they are reimbursed under the
community care, welfare benefits, housing, or
tolerance categories.

Obtaining Controlled Legal Representation (CLR)
Funding Approval from Legal Services Commiission
(LSC)

Sometimes, we must win the case for funding
from the Legal Services Commission (LSC) before
we are able to win a favourable outcome in court
for our clients. This often entails preparing a
miniature version of the immigration case to
present to LSC for funding purposes. TWAN
typically completes a Means and Merits
assessment of clients” suitability for Controlled
Legal Representation (CLR) funding in order to
submit an application to the LSC. This application
may be accepted or rejected by the LSC. In the
case of a rejection, we will appeal to the LSC
adjudicator for reconsideration of the appli-
cation. We are often successful in convincing the
LSC to overturn its initial decision. Appeals of
funding refusal must be launched within
fourteen days of the initial rejection. The appeals

process usually involves providing evidence that
disproves CLR’s stated reason for refusing
funding: that the client had not provided
sufficient evidence detailing how they planned
to deal with the issues raised in their Home Office
refusal letter, that their initial case was not
backed up by adequate evidence, that the
probability of receiving a favourable judgment
is low, etc.

Case Study 45

Mr. EM came to the UK claiming asylum in July
2002. Although his asylum claim was
unsuccessful, he was unable to return to 5Sri
Lanka due to fear for his personal safety. In 2007,
he elected to make a fresh claim; His brother Mr.
MM also fled from Sri Lanka long time ago and
successfully sought asylum in Germany.
Subsequently, his brother was granted German
Citizenship. In June 2005, Mr. MM migrated to
the UK as an EEA national and reunited with
his brother. While he was in Germany,

Mr. MM had sent money and had taken financial
care of his brother in the UK when his brother’s
permission to work being withdrawn by the
Home Office; as a result, Mr. MM reasoned that
he could claim Mr. EM as a “dependent” under
EEA Immigration Regulations. Mr. MM made an
application for Residency Certificate to the Home
Office, and he included his brother as non-EEA
national dependent who living part of his
household. Mr. MM’s Residency

Application was approved while his brother’s
was refused on the basis that he had not come
from Germany with his brother on the basis of
narrow interpretation of some provisions of EEA
Regulations 2006. On this basis, the Home Office
determined that he was not a dependent of Mr.
MM. Mr. EM wished to appeal the decision, and
we assessed the merits and made CLR
(FUNDING) application to Legal Services
Commission in order to carry out this appeal
before an Immigration judge. However, this CLR
application was refused by the LSC, and stated
that the case had a “poor chance of success.”
However the Adjudicator at the LSC heard the
appeal against the LSC’s decision, and our client’s
funding application was approved. Now this
appecal has moved onte the Asylum and
Immigration Tribunal, and we wait for the
outcome.




Case Study 46

In 2007, Mr. KK's application for a Student Visa
extension was turned down by the Home Office
on the basis that he had not provided sufficient
documentary evidence of his enrolment for UK
University Course. He had been successfully
granted extensions to his student visa in 2002,
2003, 2004, and 2005, but his 2006 application
for extension was refused after the Home Office
determined that his course load was not sufficient
for him to qualify as a full-time student. However,
he sought to launch an appeal on the basis that
his reduced course load was for a single semester
only, that the diminished load was the result of
his having to look for academic-related work
placement, and that he was enrolled in an add-
itional Diploma programme in Computer Science
at a technical college; hence, his combined acad-
emic load was “full-time.” TWAN lobbied the
LSC for CLR funding in order to launch his
appeal, which, in our assessment, had a mod-
erate to good chance of success. The LSC refused
our application, claiming that Mr. KK's appeal
had a low likelihood of success. When TWAN,
contrary to LSC’s prediction, was successful in
appealing Mr. KK's visa extension refusal, we applied
for reimbursement. Once again, LSC did not turn from
their original refusal to grant funding.

Case Study 47

Mr. JK arrived from Sri Lanka in 2000 seeking
asylum. His claim was successful, and he was
eventually granted Indefinite Leave to Remain;
he lobbied the British High Commission in
Colombo to grant entry clearances for his wife
and child, who had remained in Sri Lanka when
he had fled. TWAN undertook his case, initiating
his sponsorship of his wife and child under
“Family Reunion” visa as per the Immigration
Rules HC 395. The British High Commission
initially rejected the applications for both his wife
and child, asserting that it was not satisfied that
all relevant documents submitted in support of
the application were genuine, nor was it satisfied
that Mr. JK's wife was lawfully married to him.
Our application for CLR funding to pursue Mr.
JK's appeal was rejected by LSC under the
rationale that it had a “low chance of success.”
Yetagain, TWAN achieved a favourable outcome
in court after obtaining other sources of funding,.
The LSC again rejected our reimbursement
requests.

~ NATIONALITY

Part of the settlement process of our community
involves is the achievement of UK Citizenship.
We provide advice, assistance, and represe-
ntation in this area of law. Tamil immigrants
typically obtain British national status in one of
two principal ways: adult applicants usually
obtain their nationality through the Natur-
alization process, while applicants under the age
of eighteen obtain their citizenship through child
Registration. Apart from these two categories,
some prospective migrants make applications as
British Overseas Citizens. Also if either parent
has settled status then the newborn child
automatically gets citizenship by birth.

Under the British Nationality Act of 1981, pers-
ons born in the UK before 1st January 1983 are
British citizens, while those born after this date
are citizens only if either the mother (or father if
married) is settled in the UK at the time of birth.
Citizenship can be claimed by descent for people
born outside the UK prior to 1st January 1983 if
their father was or is a citizen, and those born
after 1st January 1983 can claim citizenship if
their mother (or father if married) was or is a
citizen. Children born in the UK before 10
February 2000 to at least one EEA national parent
are automatically British citizens if the parent
was exercising a treaty right at the time of the
birth; a child borm between this date and April
2006 is a British citizen if the EEA national parent
had indefinite leave to remain in the UK; and
children born after 30 April 2006 are entitled to
British citizenship if the parent had been in the
UK exercising treaty rights for more than five
years, or had Indefinite Leave to Remain at the
time of birth

Citizenship can also be acquired through
Registration: Children under 18 born in the UK
to non-citizen or non-settled parents may register
for British citizenship. If one or both parents are
in the process of filing a citizenship application,
a child will typically be considered as well.
Children born abroad and out of wedlock after
July 1st 2006 may register for citizenship by
descent from their fathers, contingent upon
sufficient evidence of paternity.

Finally, UK residents may acquire citizenship by
naturalization if they have 1) have been granted
indefinite leave to remain AND 2a) have been




lawfully resident in the UK for five years OR 2b)
have been resident for three years and have been
married, or engaged in a civil partnership with,
a British citizen. Additionally, applicants must
be of full mental capacity; must be of good
character (no serious criminal convictions or
otherwise unlawful activity); must have sufficient
knowledge of English, Welsh, or Scottish Gaelic
(applicants for whom one of these languages is
not the mother tongue must pass a language test
from one of several independent testing boards,
and must demonstrate to immigration officers at
their naturalization ceremony that they
comprehend their citizenship oath. One applicant
who had his citizenship acceptance revoked at
his oath ceremony due to his inability to
communicate fluently with Home Office officials
or recite his oath); as of 2 April 2007, must pass
the Life in the UK test (new in 2007, whose
successful completion exempts applicants from
having to provide any additional evidence of
language competency) or the English for Speakers
of Other Languages test, which includes citiz-
enship materials; must have been absent from
the UK during the qualifying period no more than
450 days (90 days in the final 12 months); and
must acquire letters of reference from two British
citizens. The Home Office often grants testing
exemptions to those over 65 lacking the long-term
physical or mental capacity to learn English or
be tested on knowledge of life in the UK.

Since the introduction of the Life in the UK test
over the past year, prospective citizens have
encountered difficulties attending the classes
necessary to pass this test, due to their being
unavailable or full. British law recognizes dual
citizenship, so becoming a UK citizen will only
affect an applicant’s prior nationality if the law
of the other country dictates as such. Apart from
full British Citizen (BC) status, there are five other
categories of British nationality: British Overseas
Territories citizen (BOTC); British Overseas
citizen (BOC); British National (Overseas) (BN
(O)); British Protected Person (BPP); and British
Subject (BS). While these categories do not confer
all of the benefits of BC status, there are a number
of important advantages held by British
Nationals without the right of abode as
compared to other foreign nationals: firstly,
people in this category are exempt from the
“returning residents” rule, which requires those
with indefinite leave to remain to return within
twa years. Second, British nationals without right

of abode may obtain entry to the UK without an
entry clearance even if they intend to stay in the
UK for more than six months; they do not require
an entry clearance to come to the UK for work-
permit employment, under the TWES scheme,
or under the Science and Engineering Graduates
Scheme.

There were a number of relevant changes to UK
nationality law in 2006. The addition of Section
40 (2) to the 1981 and 2002 Nationality and
Immigration acts widens the grounds for
deprivation of a British national’s citizenship to
include “anything seriously prejudicial to the
vital interests of the United Kingdom or a British
overseas territory.” This has subsequently been
widened further, and now states that the
Secretary of State may deprive anyone of
citizenship status if doing so would be
“conducive to the public good.” Secondly, a
minor over the age of ten years must now be
deemed “of good character” if he is to be
registered as a British citizen or a British overseas
territories citizen. This provision was enacted in
response to the successful lobby for British
citizenship by an Australian inmate of
Guantanamo Bay, on the basis that he had a
British mother. If his application were filed now,
itwould likely be turned down for failing to meet
the “good character” criterion.

TWAN also provides help to applicants seeking
British Overseas Citizenship. Because the UK's
relationship with its overseas colonies is a long
and complicated one, there are often confusing
and contradictory rules dictating who is eligible
for BOC status. A colony gaining formal
independence was typically followed with a
corresponding Independence Act in the UK,
which delineated who would lose their BOC
status and who would remain a BOC. Moreover,
since BOC status does not constitute full British
Citizenship, applicants from countries that do
not recognize dual citizenship often wonder
whether acquisition of BOC will deprive them
of their former nationality.

Case Study 48

Ms. UM was born in Malacca - a former British
colonial possession that subsequently became
part of an independent Malaysia - in 1951. In
1963, the UK government removed eligibility for
BOC status from all citizens of the newly




independent Malaysia except for those who had
been born in the formerly British-controlled
provinces of Penang and Malacca. On this basis,
Ms. UM assumed that she was eligible for BOC
status. She approached TWAN for help in
upgrading her temporary work visa to a BOC
passport. However, difficulties soon arose
because of the Malaysian government’s refusal
to recognize dual citizenship. Since it is the policy
of the Malaysian government to deprive any
person who adopts the nationality of another
country of Malaysian citizenship, the UK Home
Oftice reasoned that Ms. UM must have already
relinquished her BOC citizenship status if she
were legitimately in possession of a Malaysian
passport. However, a Malaysian court had
previously ruled that BOC status did not count
as a full “second” nationality, and that Malaysian
citizens were entitled to possess a BOC passport
and a Malaysian passport at the same time.
Despite our protestations to this effect, the Home
Office ruled that she was not eligible for BOC
status.

Case Study 49

Mr. PM and Ms. RM had emigrated from Sri
Lanka prior to the birth of their children. Mr.
PM had been granted indefinite leave to remain,
and while Mrs. RM did not possess ILR status,
she had been legally resident in the UK for more
than 5 years and was thus eligible to apply for
British Citizenship. The couplé approached
TWAN for advice on registering their children,
Miss AM and Master GM, as British Citizens. The
Home Office initially refused the application on
the grounds that the couple had allegedly failed
to provide a birth certificate for Master GM.
TWAN appealed the decision, and the matter is
currently ongoing.

Case Study 50

Miss SV came to the UK in 2001 claiming asylum
from Sri Lanka. Her application was successful,
and after being resident in the UK for five vears,
she elected to apply for British Citizenship by
naturalization. We assisted Miss SV in obtaining
and preparing the relevant documents for her
application, including language qualification
certificates. Her application was successful.

Case Study 51
Mr. PC claimed asylum at the Home Office in
1999, Tn 2007, he applied for British Citizenship

by Naturalization, after having been granted
indefinite leave to remain in 2002. TWAN
advised him on the relevant law as well as his
prospects of success in his application. After
helping him submit the necessary documents,
Mr. PC's Nationality application was accepted,
and he is currently awaiting his oath ceremony.

Case Study 52

Mr. KL claimed asylum in 1999, and was granted
Indefinite Leave to Remain in 2003. In 2006, he
became eligible for citizenship by Naturalization.
The Home Office was satisfied that he met all
the criteria for citizenship except for one:
language. In its response to his application, the
Office did not mandate that Mr. KL attend
English language classes, but it did require that
he obtain a letter from a qualified solicitor
confirming his English fluency. Subsequently Mr.
KL obtained the letter, and prepared to
participate his citizenship oath ceremony. At the
ceremony, the Home Office official charged with
issuing his citizenship certificate was not satisfied
that Mr. KL fully understood his oath, nor was
he convinced that Mr. KL was adequately fluent
in English. The official refused to grant Mr. KL
citizenship, despite his having cleared all formal
hurdles in the naturalization process. As a result,
neither Mr. KL nor his teenaged son were able
to become naturalized citizens. TWAN was
deeply concerned with the seemingly arbitrary
nature of the officer’s refusal at the ceremony,
and thinks that this raises serious questions about
the fairness, consistency, and objectivity of
naturalization.

Case Study 53

Mr. MK was granted limited leave to remain in
the UK in 1998, and obtained indefinite leave to
remain in 2005. In 2007, he approached TWAN
tor help with his naturalization application. Mr.
MK was informed that he needed to include
proof of his English language competency in his
supporting documents, as well as evidence of his
having passed the Knowledge of Life in the UK
test. Since he had already completed the English
for Speakers of Other Languages (ESOL) test in
2003 and 2005, this was no obstacle. However,
Mr. MK had not yet passed the Knowledge of
Life in the UK test. Upon submitting his
application, he was unable to find an available
date on which to take his test within a limeframe




suitable for the Home Office. The Office reminded
him that the test exemption only applied to those
applicants over the age of 65, and, since Mr, MK
was only 61 years of age, it could not give him
any leeway or waive this requirement. He was
forced to withdraw his citizenship application.

ASYLUM CLAIMS

At the beginning of 2007, there was an alarming
increase in human rights violations by the Sri
Lankan Government. Due to this deteriorating
Political situation, Tamil Refugees claims for
asylum also began to increase. Despite the severe
border restrictions, few of them managed to
reach the UK clandestinely with the assistance
of an agent in order to claim asylum; many of
them are displaced to South India and other
countries. Also, at the end of 2006, Sri Lanka was
removed from the “designated country” list that
forbids refugees from making an appeal against
a Home Office decision prior to deportation. Sri
Lankan claimants arc now free to lodge appeals
of unfavourable decisions to higher tribunals and
courts. In addition, the Home Office has recently
stepped up its enforcement of forced removals
of failed asylum seekers back to Sri Lanka. This
practice was suspended due to a successful
application to the European Court of Human
Rights in mid-2007. The Court wrote to the UK
Government requesting that the UK cease
removals of Tamils back to Colombo, due to an
increasing load of these cases appearing before
it originating in the UK; it expressed its wish to
avoid having to grant Rule 39 applications
requiring removals to be stayed in individual
cases.

The Home Office desires to keep numbers of

accepted asylum claims to a minimum, partly for

political reasons. Britain is one of several countries
in the world that accrue a tremendous share of
the worldwide refugee burden. A more effective
and humane way to deal with asylum seekers
fleeing persecution might be to set up a
transactional refugee settlement framework,
analogous to the close cooperation of European
Union members on economic and political
matters. In this way, asylum seekers might be
instructed to seek refuge in a specifically
designated country should they be refused at their
initial destination. This would solve two
problems at once: the large burden on a handful
of countries - such as the UK, Canada, and the

United States - to accept and integrate an
overwhelming number of asylum seekers, as well
as the problem of asylum seekers being refused
at an initial destination without anywhere else
to turn.

The definition of a “refugee” under international
law is found in article 1 (a) of the 1951 UN
Convention Relating to the Status of Refugees.
An asylum applicant must have a “well-
founded” fear of persecution throughout their
country of origin. “Persecution” constitutes
victimhood of “malignancy or injurious action”
“for reasons of” some of the following: political
opinion, social group, or an unchangeable
characteristic of importance such as trade
unionism, race, religion, or nationality. Recent
case law has played a large part in shaping the
definition of “persecution.” In Ravichandran v
Secretary of State (1995), the Court of Appeal held
that the rounding up of Tamil youths by police
in Colombo did not amount to “persecution,”
since their deprivalion of liberty was only
temporary, and since Colombo police acted on
an ostensibly well-grounded fear of terrorism.
Moreover, the judge held that immigration
adjudicators assessing appeals of rejected asylum
claims were now allowed to look at fresh
evidence of the likelihood of persecution since
the original asylum claim, rather than relying on
the original assessment of evidence at the time
of the first asylum application. Other cases have
broadened grounds for alleging “persecution”:
In R (Sivakumar) v Secretary of State (2003), the
Judge ruled that the immigration adjudicator
was wrong to have closed his mind to. the
possibility that the applicant had been tortured
“for reasons of” his race or perceived polifical
opinions while being detained for a terrorism
investigation. The Court ruled that there might
be more than one motive or purpose to
persecution.

In terms of state protection, the key case is
Horvath v Secretary of State (1999). In this case, a
three-judge pancl rejected the appeal of a
Slovakian gypsy who claimed to have a “well-
founded” fear of persecution by skinheads
because of the Slovakian police “did not care
about Gypsies.” The case established the principle
that if a non-state actor is the one doing the
persecuting, then even a minimal criminal justice
framework is sufficient for the fear of persecution
to fail the test of being “well-grounded.”




The definition of each the reasons for claiming
persecution has also received attention in UK
case law. According to Secretary of State v
Savchenkou (1995), a “social group” need not be
cultural or religious; it may arise from activity
cormected to the persecution itself - for example,
those who refuse to join the Russian Mafia may
constitute a “social group.” Viraj Mendis (1989)
held that “political opinion” could be either
perceived or imputed political opinion, and does
not necessarily have to be explicitly expressed by
the claimant. In Shah and Islam (1999), it was
determined that women may - under certain
circumstances - constitute a “social group.”

Relevant case law from 2007 includes LP »
Secretary of State, which held that being of Tamil
ethnicity does not by itself constitute a “well-
founded” fear of harm by immigration authorities
atthe Colombo airport. However, additional risk
factors, including previous involvement with the
LTTE, visible scarring, or insufficient travel
documentation, may combine to constitute
grounds for “humanitarian protection” or
acceptance of a previously denied asylum claim.
In order to qualify for humanitarian protection,
an applicant must proffer evidence that he will
be at serious risk of harm in the area of the country
to which he will be deported.

Recently, the UK government has begun to jail
asylum seckers who arrive in the country without
travel documents, despite the obvious difficulties
and pitfalls involved in obtaining them. An
example of legislation whose purpose is to deter
asylum seekers from attempting the journey to
the UK is the Asylum and Immigration
(Treatment of Claimants, etc.) Act 2004, Article
2(1) and 2(2) of this Actmake it a criminal offence
to enter the UK or attend an immigration
interview without a travel document that
satisfactorily establishes the identity of the
claimant. Additionally, the claimant is required
to show travel documents for any children that
are travelling with him. Although this Act does
allow for defences under Article 2(4) and 2(5)
for not having such travel documents, there are
ambiguities in the definitions of these defences,
which the authority may easily interpret contrary
to the wishes of the person claiming asylum.
Asylum seekers are required to provide a
“reasonable” excuse in the eyes of the authorities
for travelling without a relevant travel document.

As per article 3(2) and 3(3) of the Act, any
evidence of forgery of travel document is
punishable by criminal conviction. This seems
unreasonable in light of the fact that many
Refugees or asylum seekers have no choice but
to travel with either no documents or forged
documents, having been forced to leave their
country under an assumed identity.

Even when an asylum claim fails on the basis
that travel documents were forged, financial and
accommodation support is immediately
withdrawn upon rejection of the application.
While the Secretary of State has discretion to
provide accommodation for the failed asylum
secker until he or she leaves or appeals, such
support is often difficult to obtain in practice.

Article 8 of the 2004 Act lays down - According
to commentators in the journal Immigration,
Asylum, and Nationality Law - an “agenda of
disbelief” it relies on a set of assumptions about
the proper and legitimate behaviour and
demeanour of asylum seeckers. TWAN regards
this agenda as overly restrictive; it does not allow
sufficient flexibility for the individual
circumstances of each case. Regulations currently
in place are too restrictive, and often place
asylum seekers in an unnecessarily negative light.

In 2007, the Immigration, Asylum and
Nationality Act 2006 was brought into full force.
This Act made it more difficult for those fleeing
persecution to make successful asylum claims.
One important change is that successful asylum
applicants are no longer automatically granted
Indefinite Leave to Remain (ILR); instead,
successful claimants may be given temporary
five-year or three-year leaves to remain, and must
endure a fresh assessment of the worth of their
refugee status after their temporary leave has
ended subject to providing life in the UK pass
certificate.

Successful application for discretionary leave has
also been made very difficult. If a claimant is
unable to demonstrate his eligibility for
humanitarian protection under Article 3 of the
European Convention on Human Rights al the
end of his temporary leave status, he may be
deported to his country of origin after
consideration of his appeal rights.




In 2003, the European Court issued a Reception
Directive to its member states establishing
minimum standards for the reception and
treatment of International Refugees. It contains
a number of provisions granting basic rights to
asylum seckers, among them freedom of
movement, the maintenance of family unity,
schooling and education of minors, employment
and vocational training, health care, and
provisions for persons with special needs. In
2007, the dictates of the Directive continued to
be implemented in UK courts. It is hoped that
the Directive is the first in a series of steps leading
to a possible Common European Asylum System.

Detention and Fast Track Claims

Since 2000, a number of asylum applicants have
been processed in accordance with the “detained
fast track” process. If the Secretary of State
determines that an applicant’s claim can be
processed “relatively quickly.” then it may either
instruct the applicant to report, or may physically
transport the applicant, to one of the
Oakingwood, Harmondsworth, or Yarl's Wood
detention centres for “fast-tracking.” In this
process, an applicant’s claim is considered and
a judgment rendered on site in just a few days,
while the applicant remains confined to the
detention centre. This practice has been
challenged on grounds that it violates the 1951
European Convention on Human Rights, but
courts have vetted its legality. In the
Harmondsworth and Yarl's Wood centres, the
appeals process also “fast-tracked”.

In all cases, applicants” access to legal counsel is
limited and carefully regulated. One of TWAN's
primary objections to the fast-track process is the

practical difficulty of gaining suitable access to

our clients, and obtaining permission to visit or
speak with them while in detention. In addition,
the process is so rushed that it is often difficult to
obtain key pieces of evidence upon which the
applicant’s claim may stand or fall. Finally, many
fewer appeals are allowed to go forward in the
“fast-track” process. Between 2003 and 2006, less
than 1% of appeals at the three detention facilities
were permitted to proceed, as opposed to
roughly 25% of non-fast-track appeals.

Case Study 54
Ms. SA arrived in the UK in 2000 on a two-year
spousal visa sponsored by her husband, who

was settled in the UK. She and her husband
separated in 2005 amid allegations of domestic
violence and abuse. In 2006, she applied for a
routine extension of her spousal visa, but was
refused because the Home Office denied
accepting that she and her husband were living
as man and wife. In 2007, her husband
committed suicide at Isleworth crown court
upon being pronounced guilty of the murder of
his child. Ms. SA’s extension application was
refused. She decided to claim asylum, alleging
that she had a well-founded fear of persecution
in her home country of Sri Lanka. She asserted
that she had been arrested and detained by the
Sri Lankan army in 1996 and 2001, each time
for a period of several weeks, and ecach time
suffering physical and sexual abuse. She also
claimed that her status as a widower and a victim
of abuse would make her an outcast in Sri
Lankan society. Furthermore, the Sri Lankan
army had made numerous visits to her home,
and she was understandably worried about
identification as a trained LTTE militant. Ms. SA
was instructed to report to Yarl’s Wood detention
facility in order to have her claim expedited.
TWAN explained to Yarl’s Wood immigration
officials that she was on antidepressant
medication, and that arrangements would have
to be made to refill her prescription while in the
detention centre. Her health condition worsened
as she remained locked in Yarlswood, and she
was allowed out of the detention centre after
considering her five years Refugee status. Her
claim was successful, and she was granted leave
to remain in the UK.

Case Study 55

In November 2006, Mr. JA arrived in the UK
claiming asylum. He had been involved with the
LTTE in various capacities since his youth, and
had been tortured and detained by the Sri Lankan
army as a result. In September 2006, the Sri
Lankan army had arrested Mr. JA during a
roundup, and had taken him to an internment
camp where he was bealen with a lead pipe,
branded with an iron stick, and burned with
cigarettes. On another occasion, Mr. JA was
detained in his own house by the army; the house
was subsequently attacked by the LTTE, forcing
Mr. JA to escape to a neighbouring village. He
was told to report to the Oakingwood detention
facility for fast track processing of his claim.
TWAN successfully lobbied to have him taken




out of the fast-track process, citing the need to
obtain medical evidence and corroboration of his
torture at the hands of the Sri Lankan army. The
evidence was obtained, and the application was
processed through the regular Home Office
channels, At the time of this report, Mr. JA had
still not received a decision from the Home Office,
fully one and a half years after his claim made.

Case Study 56

Mr. TS claimed asylum in December 2006, citing
a well-founded fear of persecution due to
involvement with the LTTE - carrying out
electrical work in creating a bomb that killed
eighteen Sri Lankan naval officers. He had left
Sri Lanka on a false passport and applied for
asylum as an in-country applicant approximately
twenty-four hours after his arrival. The Home
Office initially rejected his appeal for asylum on
credibility grounds, pointing to his false passport
and delay in applying. TWAN launched an
appeal of the decision. While an immigration
judge ruled that Mr. TS’s clear terrorist
involvement precluded him from admitting in the
UK on refugee grounds Article 3 of the European
Convention on Human Rights dictated that he
be granted discretionary leave to remain in the
UK as he would be exposed to violent reprisal
by the Sri Lankan authorities upon his return. .

Refusal of Asylum claims

Some common grounds for refusal by the
Secretary of State:

1. No real risk of serious harm ‘well-founded
fear of being persecuted’ as required by the
convention

The phrase “fear of persecution” has been
interpreted in different ways; in practice,
claimants must demonstrate a high level of risk
in their home countries, despite the case law of
Stvakumaran [1988] Imm AR 147 suggesting that
the standard of proof should be low.

Evidence establishing a ‘well-founded fear of
being persecuted’ is understandably difficult to
obtain in practice. Even when it is obtained, the
Home Office often doubts its veracity: if claimants
submit photocopies of documents rather than
originals, the Office will sometimes refuse to grant
asylum, reasoning that “these cannot be verified
as genuine.”

2. The country is safe for them if relocated (have
not shown substantial grounds for believing that
the claimant will face a real risk of suffering
serious harm on return from the UK)

Most Tamil asylum seckers originate from the
north and east of Sri Lanka, with limited
knowledge of the Sinhalese language. It is
therefore unreasonable to expect them to stay in
other part of Sri Lanka as there are settlement
restrictions for Tamils from the north and easl.
Tamils must obtain permission from the police
before they can move to the other parts of the
country, which is no easy task. The freedom of
movement for Sri Lankans from the north and
ecast is also restricted because there are no road
services. The British Home Office, in their
‘Country of Origin Information Report 8
February 2008" for Sri Lanka, has also
acknowledged that “Tamils [from the North or
East] who are able to reach Colombo could be
vulnerable to the arbitrary arrests, detention and
other forms of human rights abuse Tamils have
faced there. It may be noted that Tamil
originating from the North and East, in particular
from LTTE - controlled areas, are perceived by
the authorities as potential LTTE members or
supporters, and are more likely to be subject to
arrests, detention, abduction or even killi-
ngs.”(UNHCR Position on the International
Protection Needs of asylum-seekers from Sri
Lanka, December 2006) [6b] (Paragraph 34 (a) iv)

3. No sufficient evidence to show there are
threats from Sri Lankan Authority or any other
organisation.

The armed conflict in Sri Lanka is unpredictable
and fierce. Since January 2006, this situation has
deteriorated with a marked increase in hostilities.
There is evidence of increased violence and
human rights violations. In a Home Office report,
it was noted that Tamils in Colombo are at a
heightened risk of security checks, arbitrary
personal and house-to-house searches,
harassment, restrictions on freedom of movement
and other forms of abuse since the imposition of
new security regulations in April and December
2006.

4. Giving false/misleading information to
immigration officer on arrival to the UK




There exists a common perception that some
refugees provide false or misleading information
in order to take advantage of the asylum and
immigration process. However, considering that
the furnishing of false information is fatal to a
claim, it is important to understand the unde-
rlying reasons compelling a claimant to do so.

There has been a disturbigg trend in the recent
amendments to the Asylum and Immigration
(Treatment of Claimants, etc.) Act that have the
effect of criminalizing asylum seekers. As aresult,
prospective claimants are likely to provide false
information in the hopes that that their claim
would be considered seriously to avoid attracting
criminal sanctions. While the provision is
intended to deter false claims, the consequences
and stigma associated with criminal sanctions
has the opposite effect.

A significant expression of the criminalizing
effect is in regard to travel documents. It is an
offence for a person to enter the United Kingdom
without travel documents that is in force and
satisfactorily establishes his identity nationality
or citizenship. In order to avoid persecution,
many Sri Lankan asylum seekers leave the
country under assumed identities and forged
travel documents. In virtually every case, they
enlist the aid of an “agent,” who provides the
necessary documents and arranges all aspects of
their exit- from providing safe houses to
arranging air travel. Furthermore, an asylum
seeker becomes dependant on the agent and
continues to follow the advice of “agents” in the
UK through out the determination process,
regardless of whether it conforms to the law,

There is a critical inability to recognize and

account for the means by which asylum seekers

are [orced to leave Sri Lanka.

5. Providing contradictory information on the
application and interviews

Another common yet misunderstood reason for
refusal of asylum claims is a “lack of credibility”

arising from contradicting accounts provided at
various stages of the process. It is believed that

the presence of a subsequent contradicting

account exposes an attempt by the applicant to
manufacture a story for the purposes of securing
asylum diminishing the overall veracity of the

claim. However, it is important to note that
contradicting accounts tend to arise as a result
of the process itself and not due to intentional
deception or dishonesty on the part of the
claimant.

For example, a recurring issue arises in the
context of cultural difference during interviews.
While the interviewer may endeavour to use
techniques aimed at eliciting the full range of
information necessary, due to cultural reasons
many claimants are not comfortable discussing
their backgrounds in detail. This is particularly
true of individuals who are survivors of torture.
As well, since there is no legal representative
present during the initial port interview, the
claimant is unaware of his or her legal position
and is unable to determine what aspects of his
or her background to emphasize. However, afler
receiving proper legal advice and emotional
assistance, claimants overcome their inhibitions
and providing much fuller accounts in
subsequent interviews that may contradict their
initial statements.

Another issue that arises in the context of cultural
difference are the terms used by claimants during
an initial interview which then change in
subsequent interviews when they become better
versed in the appropriate terms used in the UK.
For example, in Sri Lanka, it is common for
Tamils to refer to a first cousin as a cousin-brother
or simply as a brother. Thus, when a claimant
states that his brother made travel arrangements
but later changes his statement to his cousin made
travel arrangements, the overall credibility of the
claim may be diminished.

6. Evidence of the claims being fabricated to
facilitate stay in the UK

While many asylum seekers may have legitimate
claims, government officials are reluctant to
believe their stories without documentary
evidence. In order to substantiate their claims,
asylum seekers in the UK often seek to obtain
evidence from Sri Lanka with the assistance of
their friends or family. The authenticity of these
documents is difficult to verify particularly
because the source is difficult to identify. Officials
may use this against the appellant to find new
faults, thus weaken the chances of a successful
claim. TWAN believes that the appellant should
not be penalised for not being aware of the




validity of evidence since it is very difficult to
produce evidence of torture and unfair treatment
by the related authorities.

T Evidence of support available within the
country; internal assistance must be sought before
the international

Yet another common reason for the refusal of
claims is on the grounds that claimants have not
exhausted options for internal assistance within
Sri Lanka. However, it is clear that finding
internal assistance is not always possible for
asylum seekers as they are trying to flee from
persecution at the hands of government
authorities that tend to have a presence
throughout the country.

Movement from the north and east borders of
Sri Lanka has been restricted and carefully
monitored by the government forces; there is
therefore little opportunity to escape or find
alternative routes to migrate. Thus, while the
Home Office may maintain that freedom of
movement exists in Sri Lanka where this is simply
not the reality. Firstly, the A-9 road, the main
artery for vehicular traffic from Jaffna has been
closed at a number of points by military
blockades. As well, various news sources have
verified that there are a number of checkpoints
and recadblocks in Colombo, the main
transportation hub aimed at preventing further
LTTE alerts. As a result, all Tamils are at risk of
security checks, arbitrary personal and house-
to-house earaches, harassment, restrictions on
freedom of movement and other abuses.

Despite these dangers many claimants do
relocate internally but simply cannot shake the
fear of persecution by the authorities. Only as
an ultimate resort do they make the choice to
claim asylum in the UK.

8. Family and financial support available
(evidence of potential employability within the
country)

The Home Office sometimes refuses claimants on
the basis that they have the option of seeking
family and financial support in Sri Lanka. They
arrive at this conclusion under the mistaken
assumption that asylum seekers are merely
attempting to enter UK to find better economic
prospects. TWAN opposes this assumption.

Indeed, it has been the case that many individuals
who have a relatively comfortable standard of
living have given it up as a result of a fear of
persecution. TWAN believes that merits of an
asylum claim should focus on the fear or
persecution and not the material status or access
to resources of the claimant. Moreover, it is
TWAN'’s position that the family and financial
support available to Tamils is related to the issue
of mobility that has been discussed above. The
Home Office has exaggerated the ease of
movement necessary to access such support. For
example, supposing the claimant can escape to
another area remaining unidentified s/he will
almost certainly be a target on trying to find
employment because of an inability to speak
Sinhala and the necessary documents to cross
borders will have all the relevant details to
identify that person to the Police Officials.

g, No evidence to suggest adverse interest
by the receiving authority upon return.

In Sri Lanka, all failed asylum seekers are
screened upon arrival and questioned on the
temporary travel document that is issued by the
UK government. Based on this, the authorities
can easily identify that person as an asylum
seeker from the north/east coast of Sri Lanka.
On these grounds, the authorities can arrest the
individual for a breach of Sri Lankan immigration
law by travelling without a passport - the
authorities would subsequently intervene to
either detain or imprison. The returnee would
be subject to detailed questioning during which
the authorities would gather all the information
to check against their national database to find
background information of the returnee.

This checking procedure will make it easier for
the security officials to find whether there have
been any connections with the LTTE. This long
haul procedure will identify whether that person
can be subject and charged under the Prevention
of Terrorism Act, under which they will be
arrested and imprisoned. Due to the poor
detention conditions, the returnee will experience
inhumane/degrading treatment and will be
scrutinized to a severe degree upon retaliation
from the security forces.

Tamils are not at risk of harm by the Sri Lankan
authorities purely by virtue of their Tamil
ethnicity. However, there various factors that




may increase the risk. These include previous
records of suspected, actual or family ties to the
LTTE, having an outstanding arrest warrant,
escaping custody or jumping bail, illegal
departure from Sri Lanka, having claimed
asylum abroad, and the presence of visible
scarring. When there is evidence that a claimant
successtully cleared passport control at Colombo
airport without hindrance_from authorities, the
Home Office often uses this as evidence for
refusal on this basis.

10.  No Family life in the UK for the purposes
of Article 3 and 8 of the European Convention
on Human Rights

Article 3: “No-one should be subjected to torture
or to inhuman or degrading treatment or
punishment”

This European Convention on Human Rights
article is an absolute right, from which there can
be no derogation. Previous cases have confirmed
that mental suffering is sufficient to fall within
the scope of article 3, as is rape, which constitutes
torture.

For a person to be at risk under Article 3, the risk
of ill- treatment by the authorities should be
genuine and specific: a general situation of
violence in the receiving state is not enough to
entail violation of Article 3 in the event of
deportation.

In relation to Article 8, this would be accepted
on the grounds that the asylum seeker has
formed the right to private life and family life
and to disregard this factor will result in
abolishing their Humanitarian Protection.

It is clear that Immigration officials take time in .

deciding a matter to find a fault in the claim in
order to deport the person seeking an asylum.
However, many claimants wait years for a
hearing, starting new lives in the UK. Deporting
people after they have established a rich family
life in the UK may amount to a violation of this
right.

11 Acts committed in country of origin in

violation of paragraph 339C and D of the’

Immigration Rules

i) Article IF of the Geneva Convention

Even when the credibility of a claimant’s story is
accepted, paragraph 339C of the Immigration
Rules states that the Home Office may refuse to
grant asylum when there are serious reasons for
believing that a claimant has committed a crime
contrary to the purposes and principles of the
United Nations. Because asylum claims are
considered under the 1951 UN Convention on
Human Rights, it is reasoned that providing
claimants who have committed gross violations
of the rights contained in this convention would
be contrary to its spirit. Crimes of this nature
include crimes against humanity, genocide,
terrorism, or war crimes. Article 1F of the Geneva
Convention excludes those from protection who
have committed such crimes. However, if the
claimant can show that they had been coerced
into such a crime, committed the crime under
duress, or committed the act under self-defence,
their asylum claim may still be accepted.

Claimants do not necessarily have to have
actively carried out the alleged crimes in order
to be excluded from protection under paragraph
1F. Involvement in the planning of a crime may
itself be a serious crime under Convention rules.
In The case of Gurung (LAT 2002), it was
determined that voluntary membership in an
extremist organization that commits such crimes
may amount to complicity, and may also be
grounds for exclusion from asylum protection
under Article 1F.

There are several crimes that have been
determined to fall under the ambit of article TF.
A “crime against the peace” has been defined as
the planning, preparation, initiation or waging
of a war of aggression, or a war in violation of
international treaties, agreements or assurances.,

A “war crime” constitutes the violation of
international humanitarian law or the laws of
armed conflict. Such violations may include
murder or ill treatment of civilian populations
or of prisoners of war, the killing of hostages, or
wanton destruction of cities, towns or villages,
or devastation that is not juslified by military
necessity.

“Crimes against humanity” can be committed
at any time, as opposed to war crimes, which
can only take place in times of conflict. The term
refers to crimes such as murder, or rape




committed as part of a widespread or systematic
attack directed against any civilian population,
with knowledge of the attack. Acts of this kind
may be grounded in political, racial, religious or
other prejudice. Acts meeting these criteria
include murder, enslavement, torture,
deportation, or forcible transter of populations
and enforced disappearance of persons.
-

The 1F exclusion clause also applies to those who
have committed acts of terrorism. Because the
clause specifically states that claimants may be
excluded from consideration because they have
committed acts “contrary to the purposes and
principles of the United Nations,” two recent UN
Security Council rulings give UK immigration
officials the mandate to deny leave to those who
have committed acts of terrorism, or to those who
justify or glorify terrorist acts.

In the past few decades, many Tamils have
claimed asylum because of their political
participation in LTTE activities. In the past, an
LTTE connection by the appellant was not
considered to be a war crime or crime against
humanity. However, one year ago, the LTTE was
designated a terrorist organization by a number
of Western governments, including the UK. Since
that time, most LTTE participants have been
automatically excluded from asylum
consideration. While the UK Immigration
Authorities and other European countries
toward ordinary asylum seekers have enforced
this exclusion, the LTTE’s high-profile leaders
have been allowed to visit European countries
and to participate in peace negotiations under
the initiative of the Norwegian government. If
the LTTE participants are terrorists, or have
committed crimes against humanity, then why
are the LTTE leaders and high-ranking members
allowed to come and go as they wish, with their
participation in peace negotiations suggesting
that they are a legitimate military? Similarly, the
government of Sri Lanka has labelled the LTTE
as a terrorist organization, and yet they have sent
government helicopters to transport senior LTTE
officials to Colombo for peace talks. In our view,
if the asylum-sceker has not been proven by any
court to be guilty of the alleged war crime or crime
against humanity, he should not automatically
be excluded from consideration based on the
mere opinion of a Home Office adjudicator or
Immigration Judge. If, on the other hand, he or
she has been tried and convicted of such a crime,

then we think this would be a sufficient reason
to deny asylum consideration to the applicant.

If the claimant can show that they had been
coerced into a crime within the scope of article
1F, committed the crime under duress, or
committed the act under self-defence, then they
will not be automatically excluded from asylum
consideration. It is difficult in practice to
demonstrate to the UK immigration authorities
that an applicant was coerced into committing
an act that they would not otherwise commit,
and we think it is unreasonable to expect L1TE
soldiers to be aware of the fact that the so-called
“Nuremburg defense” - arguing against
complicity in war crimes on the basis that the
defendant was following the orders of the
commanding officer - is unacceptable in
international law. But even more problematic is
the precedent set by Gurung (LAT 2002) that
anyone with voluntary membership in an
“extremist” organization may bear responsibility
for any and all acts committed by that
organization. This causes particular difficultics
for applicants from the North and East of Sri
Lanka, as the LTTE dominates all facets of life; it
would be very difficult to live a normal life in
these regions without some involvement in or
tacit support of some wing of the LTTE. However,
this does not mean that all claimants who have
aided or belonged to the LTTE in some way
support all of the acts committed by that
organization. One Tamil claimant was denied
asylum by a UK immigration judge because he
had volunteered his motorcycle to local LTTE
officials; later, and without his knowledge, this
motorcycle was used to carry out a bomb attack.
The judge reasoncd that because he had
“supported” the LTTE in one way, he must have
tacitly. supported the bomb attack. In our view,
judges should take a more nuance view with
respect to what constitutes “support” for a
terrorist organization.

ii) Danger to the Security of the Country

Additionally, the Home Office may refuse to
grant asylum when there are reasons to think
that the claimant would pose a danger to the
community or to the security of the United
Kingdom. Article 33(2) of the 1951 UN
Convention grants nations the right to refuse
entry to a claimant for whom there are “rea-
sonable grounds for regarding as a danger to the




country. Section 72 of the Nationality, Immig-
ration and Asylum Act 2002 states: “A person
shall be presumed to have been convicted by a
final judgment of a particularly serious crime and
to constitute a danger to the community of the
United Kingdom if he is - a) convicted in the
United Kingdom of an offence, and b) sentenced
to a period of imprisonment of at least two
years.” If a claimant wishes,to argue against this
presumption, the burden of proof lies with them.

Many of the same problems discussed in the
previous section - determining coercion, support,
etc. - also arise here. But there are additional
factors to consider here: since there is no record
of any LTTE terrorism in the UK or anywhere in
Europe, TWAN regards it as unreasonable to
argue that involvement in LTTE paramilitary
activities by itself constitutes a “danger to the
country.” The LTTE has articulated its aims and
objectives, and the group poses very little danger
to anyone outside of Sri Lanka. The conflict
between the LTTE and the ethnic Sinhalese
government in Sri Lanka has the character of a
civil war; the danger to UK citizens posed by
participants in a Sri Lanka’s civil war is, quite
obviously, low. Moreover, because asylum
claimants have left the country and seek
permanent residence in the UK, we view this as
a sign that they have also abandoned their LTTE
support, and wish to simply start a new life away
from the conflict in Sri Lanka. Had they wished
to continue their involvement in LTTE activities,
claimants likely would have remained in Sri
Lanka. This constitutes another reason why past
LTTE involvement should not, on its face, be
considered a “danger to the country.”

Case Study 57

Mr. S] arrived in Sri Lanka claiming asylum on
the basis that he feared persecution by Sri Lankan
authorities due to his involvement with the LTTE.
He had given a motorcycle to a local LTTE wing,
which had been subsequently used, allegedly
without Mr. S]'s knowledge or consent, to carry
out a bomb attack in which several 5ri Lankan
police officers had been killed. The Home Office
initially refused his claim, contending that his fear
of persecution was not well founded enough or

supported with enough evidence. Mr. SJ

appealed this decision; at his appeal hearing, the
IJ sided with Mr. S| in agreeing that he did have
a well-founded fear of persecution, but also

considered whether he should be excluded from

asylum consideration due to his apparent
complicity in “crimes against humanity.” In the
judge’s opinion, the applicant had in fact been
aware that his motorbike was to be used in a
bomb attack; therefore, his asylum claim was
dismissed on the basis that he had knowingly
aided or abetted terrorist acts. However, the
judge determined that deporting Mr. 5] back to
Sri Lanka would be a breach of Article 3 of the
European Convention on Human Rights, due to
his admittedly “well-founded” fear of
persecution; therefore, he was granted one-year
limited leave to remain in the UK, TWAN has
appealed his case again, as it is our view that the
immigration judge did not afford Mr. SJ the
refugee status to which he was entitled under
the 1951 convention, and had determined Mz,
SJ to have “knowingly” abetted terrorism. The
case has moved to the reconsideration stage.

Case Study 58

Mrs. JS's husband was killed by the Sri Lankan
army. When Ms. JS’s father, a UK resident,
returned to Sri Lanka to attend the funeral of his
son in law, he took his daughter to Colombo to
obtain a UK visitors’ visa. In April 2007, five
months after she had arrived in the UK as a
visitor, she claimed asylum. Mrs. JS stated thal
she feared for her life due to her husband’s death
as he was a supporter to the LTTE, and that she
had experienced harassment at the hands of the
Colombo Police and the State armed forces in
her native place. Her initial asylum claim refused
by the Home Office reasoning that she would
not have been released after questioning by the
Sri Lankan Police if the army had any interest in
her; moreover, the Office noted that in her
interview with the Entry Clearance Officer to
obtain her original visitors” visa, she had made
misleading statements - asserting that her
purpose for coming to the United Kingdom was
to visit her parents, neither of whom, she
claimed, had attended her husband’s funeral.
This cast doubt on the veracity of her claim in
the Home Office’s eyes. TWAN appealed the
decision, claiming that the Home Office had not
adequately considered all UN Refugee
Convention and ECHR implications with respect
to their decision to forcibly remove Ms. S] back
to Sri Lanka. Her appeal for reconsideration was
also refused; while the immigration judge
conceded that hostilities between the LTTE and




Sri Lankan army had increased markedly since
December 2006, he was not convinced Ms. |S's
case met the threshold of proof necessary for a
determination of a “well-grounded” fear of
persecution. The appeal for reconsideration was
not successful, and the case has now pending
consideration with the Administrative Court of
Justice for statutory review.

Case Study 59

Mr. TS arrived at Heathrow airport clandestinely
without a passport in November 2006, and was
immediately charged with a breach of
immigration law; he was convicted, and was
given a three-month sentence, suspended for
twelve months. He claimed asylum, alleging that
he was at risk of persecution by the Sri Lankan
army due to his mistaken implication in a bomb
attack by an LTTE splinter group; he had been
detained and tortured by the Sri Lankan army
following the blast. His asylum claim then
considered by the Home Office. The Office
refused to grant him refugee status, citing lack
of evidence. When new evidence was located
and procured, TWAN decided to launch an
appeal of the decision. Among the documents
necessary for a successful appeal was a medical
report detailing the physical evidence of his
torture at the hands of the Sri Lankan army.
However, the immigration authorities refused to
delay Mr. TS" appeal hearing to allow for the
completion of the medical report. Had the
medical report been entered into evidence, the
judge would have been faced with objective
corroboration of Mr. TS" account of his injuries,
including scarring, beating, cigarette burns, etc.
Without this evidence, the judge refused to grant
asylum, arguing that Mr. Ts” account of his
involvement with an LTTE splinter group was

“garbled and inconsistent.” The judge also

determined that there was no “well-founded”
risk of persecution upon his return to Sri Lanka,
since he had been able to pass through Colombo
exit control on his own passport without
hindrance or interest by the authorities. Upon
receipt of the final medical report, TWAN helped
Mr. TS to make a fresh asylum claim.

Case Study 60
Mr. SM arrived in the UK in July 2007 claiming

asylum due to a fear of persecution by Sri Lankan
authorities. His sister had been an LTTE

operative, and had been killed in a battle with
Sri Lankan authorities in 1995. Subsequent to her
death, Mr. SM was questioned, detained, beaten,
and tortured by Sri Lankan police on a number
of occasions, purportedly due to his late sister’s
involvement with the LTTE. The Home Office
rejected his original claim, stating that he had
not produced sufficient evidence for determining
that his fear of persecution was “reasonably well-
founded,” and alleged that he had fabricated
evidence pursuant to his asylum claim. On
appeal, the immigration judge overturned the
determination of the Home Office on some
matters of fact - accepting as true claims that
the Home Office had dismissed as
unsubstantiated or uncorroborated - but agreed
with the Home Office that Mr. SM had fabricated
elements of the story he had presented to
immigration officials. Furthermore, the judge
asserted that the claimant’s credibility was
damaged by the fact that he had not claimed
asylum in Bahrain - where he had stayed for
several days before continuing on to the UK -
nor had he claimed asylum upon his arrival at
Heathrow Airport. Finally, the judge determined
that, under the risk “checklist” provided by the
LP case, the claimant was not entitled to
protection under Article 3 of the ECHR, because
his risk of persecution upon arrival at Colombo
airport was not great enough.

Case Study 61

Ms. SJ’s husband had been a member of the Tamil
National Alliance, a political party representing
Tamil Community in the Sri Lankan Parliament.
She alleged that both she and her husband had
received threatening phone calls by splinter
groups who are sympathetic to the Sinhalese
Parliamentary Majority. She also claimed that
members of these groups had carried out attacks
on her home. Citing a fear of persecution in Sri
Lanka, she claimed asylum after her arrival in
the UK. The Home Office refused her initial
asylum application, claiming she had not
provided substantial evidence. The NAM Case
Owner from the Home Office said that the
appellant lacked credibility on the basis that if
she had been actively sought by the Karuna
group (who previously threatened to kill her
husband) then she would not have managed (o
spend seven months after the July attacks without
problem. Additionally they held that the attacks
on her uncle’s home was not plausible and




neither was her account of being foliowed from
the temple believable. Thus suggesting that she
was not the primary target but her husband. The
Immigration judge allowed the appeal on both
asylum grounds and Human Rights grounds
based on well documented evidence supporting
the attacks on the claimant’s husband whilst
accepting that hostility does exist between the
Karuna group and the TNA MP’s. The asylum
claim was accepted due to the worsened security
situation in Sri Lanka, that if the appellant were
returned she would be perceived as having
connections to the LTTE through holding the
same political views as her husband. Judge
further accepted that the appellant was a victim
of the Karuna group attack (received threatening
calls) and there was a real risk that she will face
treatment contrary to Article 3 if she and her
children return to Sri Lanka. Despite of long
refusal and strong arguments macde by the home
office the appeal was allowed and the
determination was not challenged by the Home
Office.

UK ENTRY CLERANCE VISAS

The government continuously seeks to adopt
strict border controls as part of the entry visa
system. Indeed during the 2007, the Foreign and
Common Wealth Office changed their fees and
forms associated with obtaining Visas. Thus,
prospective migrants may have to go through this
obscure procedure and almost on every occasion
they will lose a significant amount of money for
the fees payable for making an application. While
the process of this application has restricted
appeal rights, the applicant may have to wait
approximately ten months (on average) to have
their case heard by the Asylum and Immigration
Tribunal.

There are approximately 120,000 Tamils living
in and around Greater London that have
successfully scttled in the UK and want to help
their family members or friends to obtain a
specific visa to visit the UK. Most of these UK
residents approach us as a sponsor of potential
migrants. Our nature of work includes advising
and assisting those sponsors to obtain the relevant

visa allowing their relatives, friends and families

to visit or migrate to the UK. If a claim fails, then
we appeal against the decision and represent the
matter at the Immigration Appeal Tribunal
subject to the merits of the case.

The entry clearance regime aims to divide visa
nationals from non- visa nationals into separate
categories to undermine citizens who fall within
Appendix 1 to the Immigration Rules. Visa
nationals must obtain visa from the British
Embassy, or, alternatively, the High Commission
abroad if they wish to visit the UK. The reason
for entering the UK will be clearly specified on
the visa and then stamped. However, non- visa
nationals are not required to obtain any prior
approval for a temporary stay in the UK, and
are only required to present an entry certificate
if they come to the country with the aim of
gaining permanent residence.

Those who receive limited leave to enter include
students, visitors and working holiday- makers.
Visitors may be further sub-categorised into
business visitors who can only transact rather
than engage in full-time business. Visitors can
only remain for a short term up to 6 months
therefore having the intention to leave the
country and not involve in seeking work or study
and finally a visitor must show that they have
the ability to maintain and accommodate
themselves without the recourse of public funds.
Student visitor could seek advice on his/ her
further studies while he is in the UK as a student
visitor on less than 6 months leave.

Apart from being a national of one of the
countries listed in the Visa and Direct Airside
Transit, a visa is necessary for those who do not
have a nationality status or do not hold any travel
documents stating this information. This may
also include passports, which are issued by an
authority that is not recognised by the UK.

After completing an application for a visa as a
non- visa national, the Entry Clearance Officer
will decide the application whilst considering all
the necessary supporting evidence provided.

A settled person will mostly be the sponsoring
person who is allowed to live in the UK
permanently without any time limit on their stay.
However, “present and settled” means that the
person concerned is settled in the UK at the lime
that the application is being considered under
Immigration Rules or they will later come to the
UK tojoin or plan to live in the UK if their applica-
tion is successful.




If there has been a refusal to issue a visa, the failed
applicant can get information and will be given
appeal forms about appeals and guidance from
the Home Office website. Alternatively, the Entry
Clearance Officer will have to inform the

applicant whether they have the right of appeal
and provide them with the necessary forms.
Applicants wishing to extend their stay in the
UK may be allowed to remain temporarily
depending on certain circumstances, which may
include entering the UK to marry or enter into a
civil partnership.

In making an application the person acquiring a
visa must select the relevant form for their reason
for visiting or seeking permanent settlement. The
VAF1 form applies to visitors who intend a short-
term stay. However, under Immigration Rules
HC395 this form does not allow stay for any
person beyond 6 months. Types of visitors include
family, business, student, tourist and medical.
This form also applies to visitors in transit,
academics or those seeking marriage.

VAF1 - This is the standard visit visa application
form, which entitles the claimant to stay in the
UK for a specified period of up to six months
with the conditions without work or recourse to
public funds. Anyone who wishes to visit the UK
for a short-term period must obtain this visa
before travelling. During the application process,
the applicant may be fingerprinted or eye-
printed. The conditions attached to this visa
include: leaving the UK the end of the period of
visit; abstaining from taking employment in the
United Kingdom; not producing or selling goods
while in the United Kingdom; not studying; and
having access to accommodation and funds.
There are seven classes of visitors who must
complete VAF1: student, business, medical,
transit, marriage, academic and family. Each

category has its own unique requirements, and

visitors must fill out the section of VAFI1
corresponding to their visitor class. For example,
the “student” section of the form requires
applicants to provide details of their course of

study, and the “medical” section requires

applicants to specify the nature of their medical
treatment as well as the name of their doctor or
consultant.

Case Study 62
Mr KM wanted to sponsor his mother to the UK
to visit his family. KM approached us regarding

this matter and we advised him that he could
sponsor his mother and bring her on a visit visa
for 6 months. KM was working and staying in a
rented house, so he could demonstrate that he
could accommodate and maintain the applicant
financially while here in the UK and also thal he
had sufficient resources to support himself, his
family and the mother. With all the necessary
documents we lodged an VAF1 application to
the British High Commission in Sri Lanka, and
his mother’s application was accepted and
granted a 6 months visit visa in order to visit her
son’s family in the UK,

Case Study 63

Mr S wanted to sponsor his mother in law on a
visit visa in order to come and support his family
while his wife was pregnant. He had a one-year-
old child and it was difficult for his wife to look
after a child in her pregnant state. Mr S had a
three-bedroom house and had sufficient earnings,
and that could satisfy the Entry Clearance Officer
that he is able to accommodate and support the
applicant financially. He approached us
regarding this matter and we lodged a VAF1
application having checked and collecting all the
necessary documents. The applicant was granted
a 6-month visit visa in that circumstance to
provide some physical and emotional support to
her daughter’s family in time of her delivery.

VAF2 - Employment (fewer applications
received) - There are three categories of
applicants who must apply for a visa using form
VAF2 - Work Permit Holders, Working
Holidaymakers, and Highly Skilled Migrants. A
work permit applicant must furnish proof of
evidence having been offered a job by a UK
employer. To apply as a working holidaymaker,
applicants must be between the ages of 17 and
30, and must be a national of a specified list of
commonwealth countries, and intends to take
employment incidental to a holiday (with
“incidental” typically defined as working for less
than 50% of the holiday.} Highly Skilled Migrant
applicants do not need ajob offer prior to making
their application, but must satisfy the Home
Office that they have the qualifications and
training necessary to obtain employment quickly
and contribute to the economic life of the country.
Qualified person who applied under the Scheme
of HSMP must have earned 75 points to become
eligible. In all three categories, an employment




visa will only be valid for twelve months,
Employees on work permit or Highly Skilled
Migrant visas will need to reapply for extensions
after this time. After three successful extensions,
migrants may apply for Indefinite Leave to
Remain in the UK.

Case Study 64

Mr D applied for a working holidaymaker visa
but the Entry Clearance Officer refused it. The
sponsor approached us to appeal against the
decision. We took full instructions from the
sponsor and then drafted the grounds for appeal
and explained the procedures to the sponsor.
Advised the sponsor to inform the applicant as
to the steps in the procedures including the need
for other supportive documentary evidence. The
application was refused on the grounds that the
applicant failed to satisfy the Entry Clearance
Officer that the applicant would leave the UK at
the end of the Working Holiday Visa. The other
rcasons were that the applicant failed to
demonstrate how she will be using her time in
the UK and also prove that she will be on tow
years holiday on current work, as she works in
India as a Senior Customers Executive. After
analysing the situation and the grounds for
refusal we drafted the grounds for appeal the
applicants case shows that all the relevant criteria
are met as we tried to argue that and also that
the applicant has family and relatives in the UK
who she wants to visit and spend her time with.
After lodging the appeal the appellant is given a
notice of hearing on April 2008. The appeal is
pending and we are waiting for a result on behalf
of the appellant.

Case Study 65

Mr R wanted to apply for HSMP visa under the

Highly Skilled Migrants Programme and he
contacted us via telephone to get assistance with
making HSMP application. After lodging the
HSMP Application the Home Office Sheffield
section wrote to us asking for more information
and documents. The applicant was qualified
under the highly skilled migrant scheme because
he held a Masters in Business Administration
(MBA) and working as an Administration and
Finance Assistant with United Nations in Sri
Lanka to be eligible for past earnings, which must
be more than 7500 pounds. He was also earning
in Sri Lankan Rupees, which was equivalent to

10,567.40 pounds. After checking all the
necessary documents and assessing his points,
i.e. qualifications, wages slips etc we lodged the
application in December 2007 to the Home Office
with the appropriate fees. Home Office refused
the applicant to approve under the same scheme
as not satisfied on documents, which were not
stamped originally from the Director of UNHCR.
We then advised Mr R to obtain confirmation
and stamped documents and wage slips to
confirm the same. However the Home Office
requirement is that when we request them to
reconsider we cannot furnish further evidence
to reconsider the same application. Therefore the
applicant lodged a new application with entire
requested evidence and appropriate fees and
waiting to receive decision from the home office
for initial approval. Once it is approved MR R
must complete VAF 2 form for entry clearance
process.

VAF 3 is the application for a student visa for
those who intend to pursuc a course of study
longer than six months. This form requires the
applicant to provide information on their course
of study and the institution in greater detail. This
also requires applicants to provide evidence that
they have the necessary funds to cover the cost
of their studies and accommodation. The student
making the application must be able to show
evidence of acceptance from the institution.

Case Study 66

Miss SR who was residing in the UK on a student
visa, applied for a student visa for her brother,
but the application was refused. Miss SR visited
us to get assistance with her brother’s
immigration matter and wanted to appeal
against the decision of the Enlry Clearance
Officer. We gathered information from the
refusal letter and also received instructions from
the client’s sister and gave advice on student entry
visa. We asked for further documents and tested
the means and merits of the appeal. VAF3 form
was completed and submitted to the high
commission with required documentation.

But the application was refused for the second
time because the Entry clearance officer was not
satisfied that that the applicant was a genuine
student after discovering that the offer had been
withdrawn as the applicant’s mother had
informed the institution that the applicant had
accepted an offer clsewhere. The applicant did




not want (o appeal so eventually the case was
closed.

Case Study 67

VAF4 - Settlement - This form is for applicants
who wish to be reunited with family members
living in the UK as settled residents. Acceptable
categories of family included spguses, civil
partners, fiancés, unmarried partners, children,
adopted children, and elderly dependents.
Applicants must be able to demonstrate that their
sponsoring family members are legally resident
in the UK, are employed and are able to
financially support their sponsored family
members.

For spouses, the Home Office must be satisfied
that the marriage is not polygamous, that each
party to the marriage intends to live with the
other permanently. VAF4 visas are typically
granted for 12- 24 months, at which time
migrants must apply for an extension of leave
with the Home Office. For each category of family
member, there are different criteria for eligibility
for applying for permanent leave to Remain.
Spouses of settled persons may apply for limited
leave to remain after two years. In order to gain
a successful extension of a spousal visa,
applicants must demonstrate that the marriage
is stable and subsisting, except in cases where
the marriage broke down due to domestic
violence; in these cases, the sponsored spouse
may be given Indefinite Leave to Remain on
compassionate grounds in rare cases.

In the case of children, the sponsor must
demonstrate that they and the child’s other
parent are resident in the UK, or that the child’s
other parent is applving for leave to enter the
UK at the same time as the child, or that the
child’s other parent is dead, or that there are
exceptional circumstances for believing that the
child’s other parent is unable to care adequately
for him or her. In addition, the child must be
under the age of 18, must be unmarried, and must
not be living an independent life. Children are
typically granted indefinite leave to remain,
rather than the limited leave granted to spouses.
For clderly dependents, sponsored applicants
must be 65 years of age or over (or, at least one
must be over the age of 65 if they are husband
and wife), must be wholly or mostly financially
dependent on the sponsoring child, and must
have no other close relatives in their country of

origin to whom they can turn for assistance. In
the most exceptional compassionate
circumstances, parents or grandparents under
the age of 65 may be granted leave if they can
demonstrate that they are dependent financially
on relatives settled in the United Kingdom.

Case Study 68

Mrs S sought assistance from us to join her
husband as a spouse of a British Citizen and was
granted 2 years probationary period in the UK
after completing VAF4 form and forwarded
relevant documents in support of her
application.. Having had a continuing
relationship and two children with the husband,
Mrs S wanted to apply to remain in the United
Kingdom following her marriage. She
approached us to help her with the application
and taking the instructions we lodged SET (M)
application to the Home Office. However the
applicant was not having life in the UK exam
certificate to be eligible for ILR. Her application
was approved allowing her for 2 further years,
subject to an extension for ILR at the end of two-
year period.

Case Study 69

Mrs. G made an application to the British High
Commission Colombo to bring her parents to the
UK on a settlement visa using VAF 4 form and
relevant documents. She is a British Citizen,
currently living in the UK and self-employed in
the UK. She owned a three-bedroom house and
was carning sufficient income, which
demonstrated that she was capable of supporting
her parents financially. Her application was
refused by the immigration authorities for the
reasons that they were not satisfied that her
parents were fully dependent on Mrs. G as they
were living with Mrs. G’s siblings in Sri Lanka.
Visa officers satisfied that Mrs. G's parents did
not meet the criteria that they were not living
alone and financial or other supports were not
provided by their daughter. Mrs G approached
us to appeal against this decision.

After going through the refusal letter, advised
the sponsor to make a fresh application ads she
did not disclose relevant evidence in relation to
continuous financial support

Case Study 70

Ms. S made an application for settlement visa in
the United Kingdom as a spousc of a person




present and settled in the United Kingdom. Her
application was refused because the Entry
Clearance Officer was not satisfied that the
appellant met the requirements of paragraph 281
of HC 395 and also 320 of HC 395. The grounds
of refusal were that the evidence of her identity-
her birth certificate- was found to be not genuine.
As a result, the Entry Clearance Officer was not
satisfied that the applicagt was married to a
person who was present and settled in the UK,
The applicant’s husband approached us
regarding this matter and we lodged an appeal
on behalf of the applicant. The appeal was heard
before an immigration judge. After hearing the
case and looking into the details of the case the
judge came to the conclusion that there was no
dispute as to the fact that the marriage was
genuine and the applicant had also a son. It was
also found by the court that there is no dispute
about the appellant’s husband being a person
present and settled in the United Kingdom. The
fact that the Entry Clearance Officer found the
identify birth certificate not to be genuine could
have been verified if an interview was conducted
of the appellant but there was no such interview
taken from the appellant. There was not enough
evidence satisfying the ECO’s claim for the birth
certificate to be forged in the courts view,
therefore the court was satisfied that the
appellant was married to the sponsor who is a
person present and settled in the UK.

On the other evidence the court was also satisfied
that the sponsor has adequate accommodation
and earnings to support his wife and son if they
are granted the settlement visa. Finally, the court
was satisfied that all the requirements of
paragraph 281 had been met in this appeal,
therefore, it held to grant the visa to Ms 5 and
her son allowing the appeal.

VAF5 - EEA Family Permit - In cases where an
EEA or Swiss national is exercising a treaty rights
in working or otherwise residing in the UK, non-
EEA members are permitted to join them
provided they satisfy as a family member of a
person who is exercising treaty rights. Family
members with an automatic right of settlement
include spouses, civil partners, and children
under 21, adopted children under 21, and

dependent parents or grandparents. Extended

family members such as siblings or cousins do
not have an automatic right to live in the UK as
part of a house of an EEA national; but the Home

Office will consider and exercise discretion in

dealing with applications for family members of
this type. Permit holders do not need permission
to work in the UK.

Case Study 71

Mrs P made an application for settlement as a
spouse of an EEA national to British High
Commission Colombo. The family permit was
granted initially in order to enter into UK. Mrs
P’s husband has been excrcising his treaty rights
as a worker under EC law; Mrs P was a non-
EEA resident. However, Mrs P’'s husband had
been granted Registration certificate before she
entered into the UK; After applying for the
permanent residence, the Home Office required
the applicant to provide further documents such
as evidence of travel and employment e.g.
payslips. Following the submission of further
documents, the application was accepted by the
Home Office, and she was soon granted a
Residency card in the UK.

Case Study 72

Miss RA was an unmarried partner of an EEA
national successfully entered the UK by showing
the prior two years relationship with full
evidence. After joining her partner she lived as
same household. Miss RA then applied for
residence card in the UK. EEA National owned
a three-bedroom house in UK, and earned
sufficient income to support both of them without
recourse to public funds. The sponsor
approached us to make this application in
January 2008. The Home Office is still processing
the application, and we wait for a decision.

VAF6 - Direct Airside Transit (very rare) - This
visa category is for people who arc using UK
airports as intermediate points of transfer
between two other foreign countries, and who
intend to travel outside of the restricted zones of
their UK ports.

VAF7 - Right of Abode (very rare) - the Right of
Abode is an unrestricted visa of indefinite length
for those who fall into one of several categories:
Commonwealth citizens born before 1983 whose
mother was a British citizen, or women married
prior to 1983 to a man who had the right of abode.

VAFS - Overseas Territories (very rare) - This is
a supplementary visa form for those secking entry




to one of several British Overseas Territories (e.g.
the Falkland Islands, Gibraltar, Pitcairn Islands);
applicants may need to contact the specific
overseas territory to which they seek entry in
order to ensure full compliance with immigration
regulations.

Since 2000, the conditions and duration for all
visas and entry certificates have heen printed
directly on the clearance form issued at the
Embassy or High Commission in the country of
departure.

Even if a passenger is in possession of an entry
clearance, the leave can be cancelled and refused
on grounds of:

- False representation

- Change of circumstances since the entry
clearance was issued

- Medical grounds, criminal record, existence of
a deportation order or presence not conducive
to the public good.

- Seeking entry for a purpose other than that for
which the clearance was granted.

EUROPEAN COMMUNITY LAW

European Economic Area & Freedom of
Movement for Qualified Persons and their

Family

The countries of the developed world are
currently engaged in adopting increasingly
stringent measures to seal their borders and
restrict the movement of persons, including the
criminalizing of activities undertaken by asylum
seekers to escape persecution. This trend is
particularly distressing in the face of the
increasing rhetoric of a supposed universal
commitment to fundamental human rights. A
unique exception to this trend has been the
European Union, which in its aim to create a
single European market has guaranteed the free
movement of persons within the member States.
Indeed, purusant to the European Parliament
and Council Directive 2004/38/EC (“Citizens
Directive”) of 29 April 2004, citizens of the EU
and their family members are, subject to
certain regulations, free to move and reside
within the territory of the Member States. The
Citizens Directive came into effect in the

United Kingdom on 30 April 2006. This
directive is of interest to TWAN as it has a
direct impact on our client community.

Over the the last 23 years, the civil strife in Sri
Lanka has produced a large number of Tamil
refugees who have sought asylum in a number
of European countries. While successful
asylum seekers are able to flee persecution,
the emotional cost is tremendous as many
families are split with members remaining
where their claims are successful or returning
to Sri Lanka after having their claims denied.
While successful asylum seekers usually go on
to make a home and eventually secure
citizenship, many are unable to reunite with
their family members due to restrictions
regarding moblity and sponsorship.

However, through the exercise of rights set out
in the Citizens Directive, family reunification
is a realistic possiblity for many but remains
problematic due to variations in the
interpretation and implementation of the
directive by member states. In the United
Kingdom, an EU citizen and their family
regardless of citizenship have the right of
residency if they can establish that they are
“qualified person” under the regulation of the
Citizens Directive. Qualified persons include
economcially active persons, students and
economically self-sufficient persons.
Qualified persons and their familes have the
right to continue to reside in the UK for as long
as they have the status of a qualified person.
Qualified persons have the right to permanent
residence after 5 years. Family members are
defined as spouse, children up the age of 21
years (and older if still dependant), parents and
parents in law and other in the ascending line
(the next generation up) and decending line (a
generation yonger).

In the UK, the interpretation and application
of the Citizens Directive has had an adverse
effect on the rights of EEA nationals and their
dependents. Prior to the implementation of
the Directive many European Tamils were able
to reunite with their families in the UK under
the terms of the Maastricht treaty. The intrep-
retation of Directive by the Home Office restr-
ained the elegibilty of non-EEA nationals who
are dependants of EEA nationals to reunite.
This had a particularly dramatic effect on fai-




led asylum seekers who qualified as depen-
dants of EEA nationals. Indeed, since April
2006, many applications by non-European
dependants have been rejected by the Home
Office due to a unique interpretion of the
Directive. The Home Office has taken the
position that the non-EEA dependant must
come from the Member State where the EEA
national lived. This has,greatly limited the
opporunity for families to reunite as family
members who have resided in places other
than the member state or in a different member
state from where the EEA national lived are
barred from residency despite the fact they
were dependant on the EEA national for
financial support.

It should be noted that the interpretation of the
Directive by the UK is diverging from rulings
by the European Court of Justice on related
issues. Jia concered the dependent Chinese
monther-in-law of a German citizen exercising
Treaty rights in Sweden. Mrs. Jia had gained
lawful entry to Sweden as a visitor and now
sought to remain as a family member of a Union
citizen. The ECJ found that in order to benefit
from a right of residence as a third country nati-
onal family member of a Union citizen in cases
where the application has been made from
winitn the Member State, Community law does
not require prior residence within the EU.

Perphaps more significantly, in MRAX v.
Belgian State (Case C-459/99, 25 July 2002, the
ECJ held that a third country national family
member (in this case, a spouse) qualifes for
residency even when the person has unlaw-
fully entered a Member State. MRAX, an anti-
racist campaign group, complained to the EC]
about Belgian regulations requiring the family
members of EU nationals to be in possession of
the Belgian equivalent of an EEA family permit
when they apply for residence documents inside
the country. MRAX argued that this would
deprive significant numbers of people of the
papers they need for practical reasons when
living in the country.

The Court essentially agreed with MRAX on this
issue. In its judgement it ruled that:

A Member State may neither refuse to issue a

residence permit to a third country national who is

married to a national of a Member State and entered
the territory of that Member State lawfully, nor issue
an order expelling him from the territory, on the sole

ground that his visa expired before he applied for a
residence permit.

It is encouraging that the European Union, an
organization of states unified to promote mutual
economic growth, has recognized the economic
advantages of having migration and free move-
ment of people despite the common misper-
ception that immigrants reduce wealth or place
an undue burden on social services. Indeed,
while TWAN supports the general policy of
the European Union to allow freedom of move-
ment, we remain critical of the means by which
such policies are articulated and implemented.
We believe that freedom of movement and
family reunification is a fundmental human
right and should not be restricted by border
controls or unduly harsh immigration policies.
While we will continue to advocate for the
rights of immigrants and asylum seekers, we
recognize that any strategy directed at “secu-
ring borders” is ultimately futile unless there
is postive action on the part of the developed
countries to address the root causes of poverty
and civil strife.

However, the United Kingdom has still attem-
pted to narrow the directive and the interp-
retation of the community law. The Directive
2004/38/EC was implemented by the UK in
2006 by means of the Immigration EEA Regu-
lation 2006. The regulation takes a narrow view
of the directive and restricts the eligibility of the
non-EEA family members by requiring non EEA
family members are required to live with the EEA
citizens for 5 years in order to qualify under its
provisions. The British Home Office takes Article
3.2 (a) of Directive 2004/38/EEA’s clausc “any
other members” to be those who “in the country
from which they have come, are dependants or
members of the household of the Union citizen
having the primary rights of residence.” Some
judges have taken the view of the Home Office,
as in the case of Rajmohan, in which the
Immigration Judge O'Flynn held that staying in
the last or current EEA members stale with the
EEA national for five years is sulficient for a Non
EEA citizen who is dependant on the EEA citizen.
In the other case of KG (Srilanka) & AK (Srilanka)
v SSHD [2008] EWCA Civ 13, Judge Buxton took
the view that Article 3.2's “any country...” was
not limited to the Member States of the European
Union or the EEA. [t was decided that if the non-
EEA citizen resided outside the EEA or EU with
the EEA resident as their dependants, then this




would qualify the dependents to settle in another
EEA nation as dependants. But the claim of KG
and AK failed, in his judgement, because he
interpreted “members of the household of the Union
cifizenn” to mean the same household as the one
in which the Union citizen had lived.

EEA 1 Claim

EEA 1 claim - EEA nationals and EEA natio-
nal’s family members wishing to apply for a

Registration Certificate while exercising treaty
rights in the UK

Case Study 73

Mr N moved to UK with his family in order to
exercise treaty rights as a worker from Germany.
Mr N sought advice and assistance from us in
applying for Registration Certificate for himself
and his family. We collected all the relevant
documents on behalf of him and his family
members, and gathered further information
about their entitlement. We then lodged an
application for Mr N, his children and wife in
order to obtain Registration Certificate. Mr N was
granted Registration certificate as an EEA
worker. Due to the EEA1 claim main applicant
was a German National his family members were
granted residence cards as an EEA citizen’s
family members under the Citizen's Directive of
2004/38/EEA and the EEA Regulation 2006 by
using EEA 2 form. Mr. N's wife was a non-EEA
citizen. However, she was permitted to take
advantage of Article 3.2 of the Directive, as she
resided with her husband in Germany who was
a German national (EEA). Therefore, she
qualified as a dependant family member of EEA
national.

Case study 74

Mr RK claimed asylum in the UK in 1999. His
father had fled from Sri Lanka several years ago,
and had claimed asylum in Germany. The
father’s claim was accepted, allowing him to
exercise treaty rights in the United Kingdom.
However, his son’s claim was refused by the
Secretary of State for the home department. Once
his appeal rights had been exhausted, and his
permission to work had been withdrawn by the
Home Office, the Home Office relented, and
allowed to stay in the UK on temporary admi-
ssion because his removal to Sri Lanka would

not have been practicable or safe. During this
time, he received financial and moral support
from his father in Germany. Mr. RK made a fresh
claim on human rights grounds under Para 353
of the HC 395 Immigration Rules in October
2005.

Both father and son approached us to make a
residency application. In February 2006, the
father was granted Registration certificate, while
his son’s dependency application was refused on
the grounds that the son did not come from the
EEA nation of which the father was a national -
in this case, Germany. Mr RK then appealed
against this decision. At the appeal, we argued
that 3 (1) and (2) were to be interpreted widely,
with the beneficiaries of the Directive as “all
union citizens who move to or reside in an
Member State other than that of which they are
a national, and to their family as defined in point
2 of Article 2 “who accompany or join them”.
This argument was rejected, with the AIT
holding that “dependent” meant dependants
residing with the EEA citizen only. We lodged
further appeal and it is now under consideration
at the Court of Appeal.

EEA 2 Claim

EEA 2 - Non EEA national family members of
an EEA national wishing to apply for a resid-
ence document and who are residing in the UK

Case Study 75

Mr R came to the United Kingdom in 1999 and
claimed asylum. His claim was refused. He then
appealed against the decision of the Secretary of
State, who refused his claim. Mr R then claimed
a breach of his ECHR rights; this was also refused.
After failing on all appeals, Mr R submitted an
application for a residence card as confirmation
of a right of residence under European Comm-
unity Law as his cousin is an EEA national
(German) exercising Treaty rights in the UK. This
application as a EEA national’s family member
was also refused on the grounds that he has not
submitted sufficient evidence to support that he
was financially dependant on the EEA national.
We lodged appeal for him; the Asylum and
Immigration Tribunal finally held that the
appellant was financially dependant on the
sponsor, and that he was living in the same state




as the sponsor. The Secretary of State did not
challenge the decision of the Immigration Judge.

EEA 3 Claim

EEA 3 claim - EEA national and EEA national’s
family members wishing to apply for
permanent residence and who are residing in
the UK

Case Study 76

Mr TR first came into the UK in December 2000
as a worker exercising his Treaty rights as an EEA
national from Germany. He then applied for
Registration Certificate and was granted until
3rd of January 2007. He was working and
carning around 105 pounds net per week. Mr
TR then married a Sri Lankan citizen, and
obtained a spouse visa for his wife in British High
Commission Colombo. His wife then applied for
residence card, which was granted until 3rd of
January 2007. In December 2006, his wife sought
our assistance in applying for a permanent
residency in the UK. After collecting all the
necessary documents, we lodged an application
on 21st December 2006 on behalf of Mr T.R’s wife
for a permanent Residency Certificate. The
application was refused because Mr T.R’s (EEA
national’s) P60 for last 5 years had not been
provided, which was important in assessing if
Mr T.R was actually working in the UK. Again
we made reconsideration application to the
home office explaining that his P 60 certificates
were lost. The Home Office did not consider this.
We appealed against the decision. The appeal
was heard and dismissed by the Judge. The
application for reconsideration is currently
pending consideration.

Case Study 77

Mr K.G came to this country and claimed asylum
in 2000, living with one of his relatives while he
awaited the outcome. His asylum claim and
appeal was refused, so he approached us to
make an application for a residency card,
exercising his rights as a extended family member
of an EEA national. We then collected the
relevant documents from the claimant and

lodged an EEA2 application. The application was -

refused on the grounds that the claimant had
never resided with the EEA national in the
member state of which his sponsor was a citizen.

We then appealed against this decision; the
Asylum and Immigration Tribunal (AIT) judge
allowed the appeal, taking the clausc “in the
country which they have come, are dependant or
members of the household of the Union citizen
having the primary rights of residence” to mean
any country, not limited to the European Union
or the EEA. The Home Office then challenged
the decision of the AIT Judge - in that appeal,
Mr K.G lost. The permission to appeal to the
Court of appeal was allowed. However the
appeal was dismissed by the Courl of appeal
panel. Amongst the funding restrictions the
counsel and the QC challenge the decision of the
Court of appeal at the House of Lords. Currently
the petition has been filed at the house of lords
and waiting to hear from the HL.

VARIATION OF LEAVE

People who have been granted a visa with limited
leave and who wish to remain in the UK for a
longer period of time must extend their visas via
the appropriate application form with specified
application fees before their visas are due to
expire. There are various categories of leave to
remain - in some cases people with limited leave
to remain may be allowed to switch one category
of visa to another. In other cases, they may have
to return to their native country in order to make
the new entry clearance application to come back
and stay in the UK. If the person fails to renew
their visa within the time limil, then the person
will become an overstayer, and face the
possibility of deportation.

Many people living in the UK with limited leave
visa approach us to advise and represent them
in extending their visas in the UK, and sometimes
to change the categories of variation of leave. An
application for variation of leave must be made
on one of the mandatory application forms.
Forms beginning with the prefix FLR are for those
seeking a temporary extension of their current
leave to remain, and forms beginning with the
SET prefix are for those secking indefinite leave
to remain. The Home Office has substantially
raised the mandatory fees for applying for
variation of leave: for most FLR forms, there is a
fee of £395 for application made by post and £595
for applications made in person at the Home
Office’s Public Enquiry Offices. Children under
the age of 18 may be included for no additional
fee if they are applying as dependants. For SET




forms, the fee is £750 (postal applications) and
£950 (in person at the Home Office’s Public
Enquiry Offices). The primary forms are:

(10 FLR (M) - This form is for married or
unmarried partner applications. Applicants
must specify their relationship to their sponsor -
spouse, civil partner, unmarried partner, or
same-sex partner, "

Case Study 78

Mrs. KM married to a person settled in the UK,
and entered the country in December 2005 on
that basis. Anticipating the expiry of her entry
visa, she wished to make an FLR (M) application
in order to obtain limited leave to remain in the
country. TWAN helped her to make the
application and advised her to bring bank
statements, birth certificates, passports, marriage
certificates, and utility bills in order to
demonstrate that her marriage was subsisting,
and that she required no recourse to public funds.
Her application was promptly approved, and she
was able to remain in the UK.

(2) FLR (S) - This form is for students. The
student is required to specify the type of studies
he or she is undertaking - for example, whether
s/he is enrolled in a taught programme, a student
undertaking examination resist, a postgraduate
student writing a thesis, a student nurse, a
prospective student, or a sabbatical officer. Fees
for this form slightly less than they are for others
in the FLR category: £295 for applications made
by post, or £500 for applications made in person.

Case Study 79

Ms. NM arrived in the UK on a student visa to
study for a course at the School of Oriental and
African Studics. Upon completion of her course,
she was selected by TWAN for a position of full-
time employment as an artist at its Academy of
Fine Arts. TWAN submitted an application on
her behalf for variation of leave on form FLR (O),
asserting that she qualified for additional leave
as a result of her status as an “artist” as detailed
on the form. The Home Office refused this
application, stating that her initial immigration
status as a student precluded her from cbtaining
an “extension” of leave as an artist. She was
instructed to return to India, and to obtain a
second entry visa as an artist. Her university
aided her in obtaining the visa, and she was soon
able to re-enter the United Kingdom.

Case Study 80

In 2007, Mr. KK’s initial application for a leave
extension was turned down by the Home Office
on the basis that he had not provided sufficient
documentary evidence of his enrolment in a UK
University course. He had been successfully
granted extensions to his student visa in 2002,
2003, 2004, and 2005, but his 2006 application
for extension under form FLR (5) was refused
after the Home Office determined that his course
load was not sufficient for him to qualify as a
full-time student. However, he sought to launch
an appeal on the basis that his reduced course
load was for a single semester only, that the
diminished load was the result of his having to
look for academic-related work placement, and
that he was enrolled in an additional Diploma
programme in computer science at a technical
college; hence, his combined academic load was
“tull-time.” TWAN was successful in convincing
the immigration judge that Mr. KK was a full-
time student, and he was granted the relevant
leave extension.

Case Study 81

Miss S5 arrived in the UK in 2006 on a student
visa in order to study at sixth form level. She
subsequently finished a one-year university
course in business studics. In 2007, she elected
to enroll in the same college to obtain further
qualifications in business. She approached
TWAN for help in submitting her application for
extension of leave under form FLR (5). We
obtained relevant letters and certificates of
enrollment, satisfying the Home Office that Miss
SS intended to continue her studies in the UK.
Her application was ultimately successful, and
she was granted extension of leave.

(3) FLR (TED) - for people issued with work
permits or recognized as highly skilled migrants

(4) FLR (O) - for a variety of other applicants
seeking a temporary extension of leave, including
arlists, postgraduate doctors or dentists, thosc
seeking private medical treatment, or overseas
qualified nurses or midwives.

Case Study 82

Mr. KG arrived in the UK on an enlry clearance
visa that had been set to expire in April 2007. He
wished to apply for further leave to remain under




the religious ministry section of form FLR (O).
TWAN procured letters from his Hindu temple
confirming that they employed him. The Home
Office accepted his application, and he was
granted leave to remain for an additional period
of one vear.

(5) SET (M) - This form is for married or
unmarried partner appligations. Applicants
must specity their relationship to their sponsor -
spouse, civil partner, unmarried partner, or
same-sex partner,

Case Study 83

Mrs. SS had entered the UK on a marriage visa
sponsored by her husband, a full British citizen.
Several months after her arrival, the couple had
a child. Upon completing her two-year
probationary period in 2007, Mrs. S5 sought to
change her temporary leave to remain status to
indefinite leave to remain, and approached
TWAN for help in this matter. Upon submission
of the application and the support materials, the
Home Office requested further financial details
and bank statements to support the contention
that Mrs. SK was wholly or mostly dependent
on her sponsor husband, and that their marriage
had been subsisting in that they had been
residing at the same address. The initial SET (M)
application was refused: even though she had
furnished evidence of utility bills addressed to
she and her husband jointly, the Home Office
was not satisfied that Mrs. S5 was living at the
same address as her husband. TWAN launched
an appeal of the refusal. At the Immigration
Tribunal, the Home Office withdrew its original
refusal; the Office had reassessed the evidence
provided with the original application, and

determined that it had a very weak case for .

refusal of the SET (M) application. TWAN
considers this case to be illustrative of the need
to appeal Home Office refusals that have little or
no basis in law or fact: forcing the Home Office
to reassess its original refusal may result in its
overturning its decision even without a ruling
by an Immigration Judge.

Case Study 84

Mrs. SK entered the UK in 2005 by way of a visa '

sponsored by her husband, a British citizen.
Having completed her two-year probationary
period, she wished to apply for indefinite leave

to remain. TWAN helped her submit her
application using leave variation form SET (M).
Evidence was gathered to show that the marriage
was subsisting, and that the couple intended to
live together permanently as husband and wife.
Also included in the application was the birth
certificate of the couple’s child. The Home Office
assessed the evidence, and granted Mrs SK with
Indefinite Leave to Remain.

(6) SET (F) - for dependant relatives

Case Study 85

Mrs. TP, a widow, sought TWAN's assistance
to make a SET (F) application as a dependant of
her son, a British citizen. Her son owned a three-
bedroom house and a grocery shop, which was
strong evidence that he could support his mother
so she would not have to seek recourse to public
funds. Additionally, Mrs. T.P’s other two
children and her two siblings were living in the
UK. Mrs. T.P suffered from high bloed pressure,
cholesterol and asthma. As a result of her medical
condition, her right arm was not fully functional
and she needed assistance with day-to-day
activities. Her home in the village of Kytes had
been destroyed and she would not be able to live
on her own was she to return. Mrs. TP's
application was refused. The Home Office stated
that there was not enough evidence that her
home had been destroyed in Kytes and that her
son had provided her with 100 pounds a month
since 1998. Also, it was reasoned out that Mrs.
TP was not wholly financially dependant on her
son. TWAN appealed the decision. However,
the original decision was upheld on appeal and
the judge remained unconvinced that Mrs. TP
was solely dependant on her son. He was
particularly critical of the fact that Mrs. TP had
entered the UK as a visitor but had no intention
on returning to Sri Lanka. He also noted that
her medical condition did not establish a basis
for the right to remain. We have finally advised
her to make settlement application from British
High Commission Colombo.

Case Study 86

TWAN assisted Mrs. TT to make a SET (F )
application as a dependant of her son, a British
citizen settled in the UK. Her son owned a three-
bedroom home and employed in two jobs and
had a monthly income of 1230 pounds per month.




Consequently, he was able to provide assurances
that he could accommodate his mother and
support her so that she would not have to seek
recourse to public funds. Aswell, Mrs. TT’s other
children were living in the UK and she was
suffering from asthma. Due to her medical
condition she required assistance to manage day-
to-day activities. Unfortunately, Mrs TT’s
application was refused. TWAN intends to
appeal the decision.

(7) SET (O) - this form covers applicants
seeking indefinite leave to remain not covered
by the other forms listed here, including those
applying for leave on the basis of long residence
in the UK, UK ancestry, bereaved partner, or
skills in writing, composition, or artistry.

(8) SET (M) - for indefinite leave to remain as a
spouse or civil partner, unmarried or same sex
partner present and settled in the UK.

Case Study 87

TWAN acted on behalf of Mrs. SP, a British
Overseas Citizen who intended to settle in the
UK. Mrs. SP had lived in the UK for more that 5
years. She was 63 years old and had been
suffering from a number of illnesses. She was
also a stateless person, as neither the Sri Lankan
nor Malaysian High Commission recognized her
as a citizen. Her settlement visa application was
not accepted, and she exercised her appeal rights
at administrative court. On appeal, the Home
Office confirmed that they would be willing to
reconsider her application. She is awaiting a
decision from the Home Office.

Case Study 88

Ms. UM was born in Malacca - a former British
colonial possession that subsequently became
part of an independent Malaysia - in 1951. In
1963, the UK government removed eligibility for
BOC status from all citizens of the newly
independent Malaysia except for those who had
been born in the formerly British-controlled
provinces of Penang and Malacca. On this basis,
Ms. UM assumed that she was eligible for BOC
status. She approached TWAN for help in
upgrading her temporary visa to a BOC passport.
However, difficulties soon arose because of the
Malaysian government’s refusal to recognize dual
citizenship. Since it is the policy of the Malaysian

government to deprive any person who adopts
the nationality of another country of Malaysian
citizenship, the UK Home Office reasoned that
Ms. UM must have already relinquished her BOC
citizenship status if she were legitimately in
possession of a Malaysian passport. However, a
Malaysian court had previously ruled that BOC
status did not count as a full “second”
nationality, and that Malaysian citizens were
entitled to possess a BOC passport and a
Malaysian passport at the same time. Despite our
protestations to this effect, the Home Office ruled
that she was not eligible for BOC status.

(9) BUS - for businesspeople

(10) SET (DV) - for indefinite leave to remain
in the UK as a victim of domestic violence. The
applicant must provide evidence that their
relationship broke down as a result of domestic
violence. Acceptable evidence includes relevant
court convictions, police cautions, medical
reports, police reports, letter from a social services
department, or letter from a women’s refuge. If
an applicant qualifies as “destitute” al the time
of their application on this form, they may be
exempted from paying the otherwise mandatory
£750 fee.

Case Study 89

Ms. SA arrived as a spouse of settled person on
July 1 2006, along with her three children. In
November 2007, her husband physically
assaulted her; this incident was reported by the
local police authority as an act of domestic
violence. Soon after, she separated from her
husband, and wished to make an application for
indefinite leave to remain on the basis of domestic
violence victimhood; TWAN aided her in
preparing form SET (DV) to submit to the Home
Office for this purposec. We obtained
documentary evidence of the domestic incident
from the Metropolitan Police. The Home Office
wrote to us requesting further photographs and
documents relevant to the application. We
complied with the Office’s request, and the
application remains under consideration.

(11) NTLOC - application for a no time limit
(NTL) or transfer of conditions (TOC) stamp by
someone who already has indefinite or limited
leave to remain in the UK. Form NTLTOC is to




be used if the applicant already has indefinite or
limited leave to enter or remain in the UK as

confirmed by a stamp fixed on a passport or other
document issued to them, and they now want
that stamp fixed on another passport or
document - normally a new or replacement
passport. For this form, there is a fee of £160 for
applications made by post, or £500 for
applications made in persqn.

(12) HPDL -for applicants who had been
previously denied asylum status, but granted
temporary leave on the basis of Humanitarian
Protection or Discretionary Leave, and who now
wish to extend their leave to remain status.

Case Study 90

Upon his arrival in the UK several years ago, Mr.
KR was granted Humanitarian Protection,
although he was denied refugee status (and the
indefinite leave to remain that came part and
parcel with it at that time). In 2006, TWAN
submitted an application for extension of this
leave in accordance with form HPDL. The Home
Office requested that Mr. KR be interviewed at
HO Headquarters in Croydon with respect to his
visa extension. We lobbied to have this request
withdrawn, providing evidence that Mr. KR was
completely deaf and unable to be interviewed.
The Home Office accepted that Mr. KR was unfit
for interview, and they agreed to consider his
application on the basis of the paper evidence
alone. Eventually, his HPDL application was
approved, and he was granted indefinite leave
to remain.

(13) TD112 - for those lacking travel documents
or passports and are either unwilling or unable

to approach the embassics of their home .

countries in the UK to obtain them, or have been
unreasonably refused travel documents by their
home embassies. Applicants who have been
refused travel documents by their national gove-
rnments because they have failed to complete
military service, did not provide sufficient
evidence of their identity, or because they had a
criminal record in their home country will not
normally be granted travel documents by the

Home Office. Applicants with refugee status may

obtain a red UN convention travel document for
a fec of £66. Those with indefinite or limited leave
to remain (but not refugee status) may obtain a
brown certificate of identity for £210.

Case Study 91

Mr. S] arrived in the UK as an asylum secker in
May 1992. His claim was refused and the
Independent Adjudicator dismissed an appeal
in 1996. He launched an application on the basis
of his human rights allegation, but did nol receive
a response by the Home Office. During the 14
vears Mr. 5] resided in the UK, he had been
working and contributing to National Insurance.
With TWAN's assistance he sought leave to
remain in the UK as he met the T14-year residency
requirement pursuant to paragraph 276B of 11C
395. Mr. S]'s application was successful, and he
soon received a long-term residency visa.

(14) COA - Certificate of approval for marriage
or civil partnership in the United Kingdom. Those
under immigration control and who wish to
marry while in the UK, and who did not obtain
an entry visa for this purpose, must present form
COA to the marriage registrar. While Home
Office rules had stipulated that only those with
leave to remain for six months or more were
eligible for this form, a Court of Appeal judgment
on 23 May 2007 determined this rule to be
contrary to UK law - now, those with leave to
remain of any duration may apply on the form.
The fee for an application made on this form is
£295.

Case Study 92

Mr. S5 met his fiancé in June 2004, claiming
asylum from Sri Lanka. In August 2006, while
his asylum application was still pending, the
couple decided to marry. Mr. S5 fiancé had been
granted limited leave to remain until June 2008.
Subsequent to their engagement and religious
ceremony, they had been living together at the
same address. Mr SS approached TWAN for help
in lodging form COA (Certificate of Approval
for marriage) to the Home Office. The Office
wrote back, requesting sworn affidavits detailing
the circumstances under which he and his wife
had met, when they had decided to marry, where
they intended to live, if they planned to hold a
religious ceremony, and if they had booked a
wedding reception or celebration. The evidence
was obtained, and Mr. S5 was granted his
Certificate of Approval for marriage. Meanwhile,
he was forced to endure a frustrating and drawn-
out asylum claims process: the original Asylum




and Immigration Tribunal judge had accepted
that he was entitled to humanitarian protection
under Article 8 of the ECHR, but, on appeal by
the Home Office, another judge determined that
he was not entitled to protection. TWAN is
currently in the process of making a fresh asylum
claim on behalf of Mr. S5, and plans to use his
Certificate of Approval for Marriage in order to
strengthen his case. .

There was no set form for those applying for
extension of leave granted as Humanitarian
Protection and Discretionary leave under Article
3 & 8 of the ECHR. The Home Office is very
stringent in requiring applicants to use the
correct form. Each year, numerous variations to
leave applications are rejected as invalid because
the Office has determined that an applicant used
an incorrect form. Moreover, applicants must
check the Home Office website before proceeding
with their applications, because the Home Office
often changes or amends forms without notice;
any application completed on a non-current
version of a form were denied.

Should the Home Office decide to reject an in-
time application as invalid, they must do so
within 21 days of the submission of the
application, and must give the applicant a
further 28 days to re-apply, regardless of the
expiry date of their visa. If this new time limit is
met, the application will be in-time.

When a variation of leave application is made
‘in-time,” the applicant will automatically be
granted leave to remain in the UK while their
application is pending. If the Home Office decides
to reject the application, applicants will be
granted an additional ten working days leave in
order for them to launch an appeal. Leave will
also be granted for the duration of the appeal.

If, during the application process, a person
requests that his passport be returned for the
purpose of travel outside of the UK, the
application for variation of leave will be treated
as withdrawn.

HUMAN RIGHTS CLAIMS

AND FRESH CLAIMS

Legal Framework on Fresh Claims

Applicants may make a “fresh claim” if new
evidence comes to light or if circumstances in their

home countries have changed for the worse. Rule
353 of the HC 395 states:

“"When a human rights or asylum claim has been
refused and any appeal relating to that claim is no
longer pending, the decision-maker will consider any
further submissions, and, if rejected, will then
determine whether they amount to a fresh claim.”

The submission will only be considered as “fresh”
if the evidence submitted makes the claim
“significantly different” from that which had
been considered previously. The new submission
must meet two criteria in order for such a
designation to be made:

1)  The evidence had not been considered in
any prior hearing

2)  Taken together with the previously
considered material, had created a realistic
prospect of success, notwithstanding its
rejection.

The second judgment involves estimating both
the reliability of the new material and the
outcome of any tribunal proceedings based on
that material. The SSHD can, in making this
determination, weigh an adverse credibility
finding made by a previous tribunal against the
prospects of future success.

Courts take a standard civil approach to newly
submitted material. This requires, as stated in
Ladd v. Marshall, that the material only be
admitted where it could not, with reasonable
diligence, have been entered into evidence at a
previous hearing. Thus, in addition to new
evidence, applicants making a fresh claim must
be prepared to explain why they could not have
submitted the evidence before.

In practice, fresh evidence usually amounts to
one of the following (not an exhaustive list):

1) New evidence of the risk a claimant would
face if removed

2)  New evidence to show that the initial
determination or appeal contains errors in
law or in fact

3) New evidence with respect to a claimant
having developed a life in the UK

4)  Evidence of the situation in the client’s
country of origin having changed




5) Where knowledge of their country of origin
has improved or the situation reinterpreted
6) Where the law has changed

Effect on Tamil Community

Fresh claim applications have been on the
increase in recent years primarily because of the
effects of the fast-track decision-making process.
The Tamil community has also pursued a greater
number of fresh claims because all original claims
between 2003-2006 had been handed down
without a right to in-country appeal; at the
beginning of 2007, Sri Lanka was removed from
the “white list” - countries whose citizens’ asylum
claims would be presumed by the Home Office
to be “wholly unfounded,” and whose nationals
would have no recourse to appeal. This prompted
many Sri Lankan asylum seekers to challenge the
Home Office decision by making a fresh claim
based upon new evidence. In addition, many
asylum claims were denied by the Asylum and
Immigration Tribunal based on a purported
ceasefire agreement in Sri Lanka between 2003-
2007: this agreement was interpreted by many
immigration judges as evidence that it was safe
for claimants to return to Sri Lanka; in reality,
there were human rights abuses being committed
by both the Sri Lankan army and the LTTE
throughout this time period. Since the ceasefire
deteriorated in early 2007, many claimants have
pursued a fresh claim on the basis of changing
circumstances in the country.

Case Study 93

Ms. MK began to assist the LTTE in 1993, and
joined as a full fighting member in 2003. The Sri
Lankan army arrested her twice in July and
November 2000, during which time she was
beaten and raped. She entered into a romantic
relationship with a member of an enemy
paramilitary group. When she discovered that
she was pregnant, she became fearful that she
would be a target of the LTTE for her involvement
with enemy group member. She fled the country,
and arrived in the UK on 31 October 2006. Since
Sri Lanka was, at that point, on the “white list”
of countries designated for fast-track claims, she

was transported to the Yarl’s Wood Detention

Facility so that her claim could be expedited. She
was refused asylum, and was informed in her
refusal letter that she had no right of appeal by
consequence of Sri Lanka’s presence on the

“white list.” However, TWAN applied for jud-
icial review of the determination, based on our
estimation that the refusal letter was replete with
inaccuracies and outdated information
pertaining to the security and human rights
situations in Sri Lanka. While the judicial review
was ongoing, Sri Lanka was removed from the
“white list” due to a recognition that the ceasefire
agreement between the LTTE and the Sri Lankan
government had broken down. As a result, the
Home Office has pledged to reconsider the merits
of Ms. MK's case

Case Study 94

Mrs. |B arrived in the UK in July 2001 and clai-
med asylum on arrival. Both the original claim
and the subsequent appeal were refused in 2001
and 2002, respectively. In 2006, she pursued a
fresh claim based on 1) new evidence that her
husband was being persecuted by Sri Lankan
authorities, making her at greater risk than
before; and 2) evidence of the marked
deterioration in the human rights situalion
throughout Sri Lanka generally. With respect lo
2, TWAN submitted two recent reports, one by
the United Nations High Commissioner for
Refugees, the other by the Immigration and
Refugee Board of Canada, in support of the
contention that the applicant would be much
more likely to be subject to cruel or degrading
treatment upon her arrival in Colombo than she
would have been at the time of her original
asylum claim. In addition, the applicant
submitted to the effect that her husband had been
implicated and detained in connection to the
assassination of a Chief of Staff in the Sri Lankan
army. The fresh claim was allowed, and Mrs. |B
was granted indefinite leave to remain as a
refugee.

Case Study 95

Mr. R] arrived in the UK on 29 January 2002,
claiming asylum on the basis of persecution at
the hands of the Sri Lankan government. He
claimed to have been beaten, burned, and
electrocuted as a result of his suspected
involvement with the LTTE. The Home Office
refused his claim, as did the immigration
adjudicator at an appeal hearing in April 2003.
The adjudicator asserted that Mr. R] did not have
a well-founded fear of persecution upon his




return, His evidence for this determination was,
in large part, dependent on the ceasefire
agreement between the LTTE and the Sri Lankan
government that had been in force from early
2003. Mr. RJ decided pursues his appeal further,
to the Immigration Appeal Tribunal. The IAT
sided with the adjudicator, conceding that while
Mr. RJ’s torture was “horrific,” the improved
political and security situation insthe country
meant that he was at no substantial risk of harm
were he to return to Sri Lanka. In 2006, TWAN
lodged a fresh claim with the Home Office,
proving evidence that: an individual who was
detained in 1998 under circumstances similar to
Mr. R]’s had recently been deliberately killed by
the authorities; that Mr. R] had been actively
sought by the PLOTE; and that Mr. R] suffered
from major depressive illness for which no
treatment is available in Sri Lanka. The Home
Oftice responded by refusing to consider the fresh
claim, positing that the additional evidence did
not push the claim over the threshold of “realistic
prospect of success.” TWAN sought judicial
review of this decision. At the Judicial review
hearing, the justice found that the Home Office
had irrationally dismissed the new evidence, and
had failed to consider that the evidence did, in
fact, give Mr. R]’s fresh claim a “realistic prospect
of success.” He accepted that the new evidence
constituted a fresh claim, and ordered an oral
hearing of the application for October 2007. The
decision is pending.

Legal Framework
on Human Rights Applications

Individuals facing deportation, or who have had
their asylum claim rejected on appeal, may lobby
the Home Office to allow them to stay in the
country on Human Rights grounds if they believe
that their removal would be a breach of Article
three or eight of the European Convention on
Human Rights (ECHR).

Article 3:

As per the case law established in Chalal v United
Kingdom (1996), deportation may violate Article
3 of the ECHR where “substantial grounds have
been shown for believing that the person in
question, if expelled, would face a real risk of
being subjected to treatment [torture; inhuman
or degrading treatment] contrary to Article 3.”
This is an absolute right, which is not subject to

derogation. Rape can constitute torture, as was
determined in Aydin (1998). Treatment is
“degrading” if it arouses feelings of fear, anguish,
or inferiority capable of humiliating or debasing
the victim, or breaking his physical or mental
resistance Ireland v United Kingdom (1978). If a
claim is accepted on Article 3 grounds, leave is
typically granted for three years, after which
time a further determination is made.

Article 8:

Article 8 constitutes a right to respect for private
and family life. Courts typically ask four
questions in determining whether there has been
a breach of Article 8's obligation:

1) Has private or family life been established?
2) Has there been an interference with the right
to respect for such family or private life?

3) Is any such interference in accordance with

the law?

4) Is any such interference necessary in a
democratic society as being in the interests
of one of the legitimate aims set out in Article
8s second paragraph, and are the means
chosen proportionate to the ends sought?

If a claimant’s family life is primarily in his
country of origin, then courts will consider
whether the circumstances in that country
amount to a “flagrant breach” of the provisions
in Article 8. If the claimant has been resident in
the UK for an extended period of time, and has
established family life here, then deportation from
the UK may create interference with right.
Ironically, the longer a claimant has been
pursuing appeals or awaiting the outcome of an
asylum claim, the better his prospects of success
in pursuing an Article 8 claim becomes.
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Mrs. SV arrived in the UK in October 2000. She
sought asylum, but was refused several weeks
later. Later, she lodged an appeal against that
refusal, but was denied again. An application
was made for permission to appeal to the Tribunal
in 2002, but was once again refused. She then
decided to launch a claim on human rights
grounds, but leave was refused on this basis as
well. Submitting a fresh claim in 2007, she was
ultimately denied asylum again. Between her first
and second claims, she married a person settled




in the UK, and gave birth to two children by him.
Although her husband was physically well at the
time of marriage, he soon developed serious
health problems, including brain lesions, renal
failure, and heart disease. His condition
deteriorated to the extent that he could no longer
take adequate care of himself, and relied on his
wife for day-to-day needs. In 2007, an
immigration judge determined that previous
courts had not sufficiently considered the health
of Mrs. SV’s husband in determining whether
removing her would constitute a breach of Article
8 of the ECHR; the judge reasoned that since
removing Mrs. SV and her two boys to Sri Lanka
would preclude her husband from having any
physical contact with her, owing to his health
problems and his consequent inability to travel,
deporting her would amount to a breach of her
right to family life. She was granted temporary
leave on human rights grounds.

DETENTION AND REMOVAL

Despite the removal of Sri Lanka from the
designated country list at the beginning of 2007,
many failed Tamil asylum-seekers faced removal
from the UK, Particularly, between March and
July 2007; a number of Tamil asylum seekers were
removed without having been given an
opportunity to challenge the Home Office’s
decision to remove them. In our experience, once
the travel document arrangement for the
particular failed asylum secker is completed, then
the particular person will be detained the next
time they report to police (reporting conditions
are monthly, weekly, or daily) even while their
human rights claim or fresh asylum claim is
under consideration by the Home Office. When
legal representatives make queries as to the

reasons for detention, the Home Office often .

states that the detainee’s removal is imminent.
Moreover, the Home Office sometimes purposely
faxes the reasons for refusal of the particular
asylum secker’s fresh claim mere hours before
the removal time, which Ileaves legal
representatives very little time to challenge its
decision. It is unrealistic to expect representatives
to be able to lodge an application to court against
the refusal letter or take an injunction against
the removal in a very short time. When a judicial
review application is lodged with less than
excellent merits, administrative courts will often
fine the legal representative for “wasting time.”
However, since August 2007, the European

Court of Human Rights has shown interest in
failed Tamil asylum seekers due to the fact that
those facing removal in detention centres have
made a number of applications to the Court. Due
to this development, the Home Office has
expedited the removal of a greater number of
failed Tamil asylum seekers than before. In our
experience, detainees lack communication with
the outside world, and many of the detainees are
unable to find the suitable legal representation
to deal with their removal. In addition,
restrictions on visiting time and phoning facililies
keep the detaince in isolation. Bach year, we
learn of a number of suicides of Tamil migrants
in detention. There are also rumors in our
community that the death of a number of
detainees is the result of foul play.

Reason for detention and powers

Those who are liable to be detained (either in local
prisons or in specific immigration detention
facilities) include illegal entrants, port cascs,
administrative removal cases, crews of ships and
aircraft, asylum-seekers with leave, and those
recommended for deportation. Until 2000,
detention was typically reserved for those were
deemed unlikely to comply with immigration
control, those who had repeatedly breached
immigration control, and those whose forced
deportation was imminent. In 2000, the Home
Office introduced the “fast-track” claims-
processing system; here, an asylum-scecker may
be placed in minimum-security detention facility
if his claim can be decided “quickly.” The Office
has announced plans to expand this programme,
and to increase the number of asylum-seekers
being detained for the purpose of processing
claims expediently. If the head of a family or
household is placed in detention, the governmentl
must take pains to ensure that it has not breached
Article 8 of the ECHR - the right to family and
private life. Those under the age of 18 are only
ever detained in the most exceptional
circumstances, and only for a single night.
Persons suffering from disabilities or health
problems are typically deemed “unsuitable” for
IS detention.

The High Court decision of Hardial Singh
established that, where legislation permits the
Home Office to dctain those subject to
immigration control, lawyers and judges should




interpret the text of the legislation in the
narrowest possible sense, giving deference to a
person’s freedom of movement rather than the
government’s powers. In addition, Article 5 of
the ECHR, which asserts that immigration
detention can only be carried out for the purposes
of preventing a person from effecting an
unauthorized entry into the country or where
“action is being taken with a view to [the
person’s] deportation or extradition,” places
stringent limits on the Home Office’s powers of
detention.

Bail and other Remedies

‘Temporary admission,” “temporary release” and
admission under a ‘restriction order’ are three
different ways of allowing people liable to be
detained to remain “at large.”

1) Temporary admission - granted to those who
are awaiting examination concerning their
right to enter the UK; those who are awaiting
a decision about whether they should be
granted entry; or those awaiting a decision
as to whether they should be removed as a
violator of immigration restrictions.

2) Temporary release - release to those who
have actually been detained

3) Restriction orders - granted by the Secretary
of State to those subject to imminent
deportation.

If temporary admission is granted, it will
sometimes be contingent upon the detainee’s
meeting certain conditions. These may include,
inter alia, residence at a specified address, a
prohibition on taking employment, reporting to
a port, immigration center, or local police station,
or electronic monitoring. Electronic monitoring

can include a stipulation to report via telephone

to a computer armed with voice recognition
capabilities, a requirement that the detainee wear
a tag bracclet or anklet, or GPS tracking.

Another alternative to detention is release on
bail. In the case of those subject to immigration
control, authorities may accept bail from indi-
viduals acting on behalf of the claimant (“sur-
eties”). Bail is typically set at between 2000 and
5000 pounds; in cases where the applicant has a
strong financial incentive to remain in the UK,
authorities may accept property such as houses,
businesses, or cars as collateral.

A detainee can, under certain circumstances,
apply for bail before the Asylum and Immi-
gration Tribunal, and there is normally a presu-
mption in favour of granting bail similar to the
“right to bail” in criminal law. The burden of
proof is on the Home Office to furnish reasons
why an applicant should not be granted bail.
Reasons given typically include 1) the applicant
has previously breached conditions of bail 2) the
applicant is likely to cause an offense or pose a
danger to public health if released 3) the appl-
icant is suffering from a mental disorder, which
makes detention necessary for his own and
others’ safety 4) the applicant is under 17, and
no alternative care arrangements can be made.

Difference between Removal and Detention

There are different procedures that can be used
in order for border control in the UK. These are
Port Removal, Administrative Removal, and
Deportation. These are some of the many
weapons the immigration authorities have in
enforcing immigration control. Port removal
applies to people who are denied entry when
they arrive in the UK. Administrative removal
applies to people who have overstayed their
leave in the UK.

Port Removal and Administrative Removal may
negatively affect a person’s future immigration
prospects, while Deportation prevents a person’s
return to the UK completely (until the depor-
tation order is revoked).
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Mrs LS came to the UK with her daughter on a
six months visiting visa on the 10th of September
2006. Mrs I's entry clearance on visitor’s visa was
refused at first - she was granted a visa only after
appealing against the decision. Her husband had
also obtained a visit visa at the same time as her
and her daughter. He did not accompany them
to the UK because of work commitments, but
planned to come 2 months later, in order to
accompany them back to Sri Lanka after the visit.
Mrs | was then informed by her father that her
husband had been detained by the LTTE. She
teared being questioned about her husband on
her return to the Sri Lanka, and was frightened
of being ill-treated or tortured if refused to answer
the questions of the authorities. Mrs 1.5. then




claimed asylum on 6th February 2007 on the
grounds that her husband was detained by LTTE
- she was concerned that if she returned with
her daughter their lives will be in danger. She
was screened and interviewed for the asylum
claim. Mrs LS’s application for refugee status
was refused on the grounds that Mrs I's husband
was not thought to be highly involved with LTTE
because she herself on the appeal admitted that
her husband was only a low level member of the
LTTE; it was considered implausible that Mrs .S
and her father would be aware of her husband’s
activities if he were so heavily involved in the
LTTE as claimed by them. There was also no
evidence provided that her husband was
detained.

Mrs I .S was then given removal direction. She
was detained with her daughter as a result of
her not complying with the direction. Mrs L..5.
received funding by the Legal services
Commission - we have been representing Mrs [.S
since her arrival in the UK., We wrote to the UK
Immigration Services regarding her arrest and
detention, believing it to be unlawful. She had
been detained without any justification. We
argued that Mrs 1.S had an appeal right. While
the appeal was being decided we managed to
bail Mrs 1.S and her daughter out of detention.
Currently they have been reporting at the
Immigration.
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Mr R.W arrived in the UK on the 11th of June
2006 and claimed asylum shortly thereafter. The
Secretary of the State for the Home Department
refused the asylum application. His appeal was
heard by the AIT, who subsequently dismissed
it. In July 2006, while the client was staying in
the UK on temporary admission, his situation
changed and he obtained new evidence in
support of his asylum claim. At the end of
September 2006 we made a fresh claim for him
with the new evidence. In October our client was
detained and served with removal order while
the fresh application was under consideration.
At the beginning of November, just two days
before his removal, his fresh claim was refused.

We sought opinion from counsel to challenge the

Home Office’s decision to refuse Mr R.W’s fresh
claim. The counsel confirmed us that it was
available to Mr. RW to proceed with a Judicial
Review of the decision of the Home Office in

regard to his fresh claim for asylum status. The
funding for the claim was granted by the LSC to
make a Judicial Review application, which we
submitted to the High Court to grant the
permission to carry out Judicial Review.
Subsequently, we made the bail application, and
our client was released form the detention by the
court, Later, in February 2007, the application
for Judicial Review was refused, and we were
asked to pay the defendant’s cost sum of £300.
Fortunately, the application was made under the
legal aid scheme and the cost was reviewed by
the court and waived the charge of £500.

Case study 99

Mr J.R entered the UK on 28th December 2000
and claimed for Asylum upon entry. In 2001, his
claim was refused, and the adjudicator dismissed
an appeal against the decision. On the 28th
February 2004, an appeal for leave to the
Tribunal was also refused - all his appeal rights
had been exhausted. In 2006, we applied for
Judicial Review of the decision, but the
permission was refused by the judge at the High
Court, which held that “the claim was
unarguable’. Mcanwhile M. J.R had applicd for
residence card as the family member of an EEA
national in April 2006. Thus applying for
residence card as the family member of an EEA
national Mr ].R did not rely on the Immigration
(EEA) council directive 2006 because it was
identified by the representative that he could not
succeed in the claim, since he never lived with
his relative in another EEA state. Mr J.R instead
relied on his fear of the authorities in the light of
the current situation in Srilanka, and thereby
argued that he had become a refugee and seeks
to establish a claim for asylum or under article 3
of the European Convention on Human Rights.
The claim was refused, and the appeal was
subsequently dismissed on the grounds that it
was not shown that Mr J.R would be at risk from
the Sri Lankan authorities. The court also held
that he had not established a case in relation to
either asylum, Article 3, or for humanitarian
protection. Mr ].R then applied to the High Court
for permission of judicial review of the Home
Office’s decision. The court refused permission,
and he faced detention.

Mr J.R subsequently approached us to help him
with this matter; we took the case to the Euro-
pean Court of Human Rights. The court accepted




the case and ordered the UK Home Office to
release him on temporary admission from the
detention. Mr J.R was released and his case will
now be heard by the European Court of Human
Rights.

HOME OFFICE POLICY

& SETTLEMENT

(1) ILR Family Amnesty (One Off)

The Family Indefinite Leave to Remain (ILR) was
introduced on 24, October 2003, as a one off
attempt to reduce the approximately 15000
asylum seeking family cases. Under the amnesty,
the Home Office may grant ILR to families who
meet the following criteria:

® Made an initial claim for asylum before 2
October 2000

® Had at least one dependant aged under 18
(other than a spouse) in the UK on 2 October
2000 or 24 October 2004. This includes
families who were joined by a child between
those two dates.

As well, the following criteria regarding the

asylum application must also be met:

® The asylum application is still awaiting an
initial decision from the office; or

® The asylum application has been refused and
is subject an appeal hearing; or

® The asylum application has been refused and
there is no further avenue of appeal but the
applicant has not been removed.

@ Families where the main applicant’s asylum
claim was refused but she/he was granted
limited leave to remain will be considered.

Families must also meet the dependency criteria
and furnish evidence to demonstrate the
dependency relationship. A dependant is
defined as a child of the applicant or a child of
the applicant’s spouse who was under 18yeras
of age on 2 October 2000 or 24 October 2003, or
who was financially and emotionally dependant
on the main applicant. The Home Office will
consider whether the dependant:

Is related as claimant to the main applicant,
and

Formed part of the family unit in the UK on
2 October 2000 or 24 October 2003

The applicant must demonstrate the dependency
relationship by providing the following evidence:

The dependant has been listed on the asylum
case file before the 24 October 2003

UK birth certificate if the dependant was
born in the UK and is not listed on the asylum
file

Strong demonstrating the
dependency relationship to the main asylum
applicant, and strong evidence that they resided
in the UK on 2 October 2000 and/or 24 October
2003, where a dependent may not be listed on
the asylum nor born in the UK.
It should be noted that the policy does not apply
to a family where the main applicant or any of
the dependants:

evidence

e Have a criminal conviction (NB: the Home
Office accepts in principle that people who
have “points convictions” on their driving
license should not be excluded from the
amnesty)

@ Have or have had an anti-social behavior
order or sex offender order;

® Families where the youngest child turned 18
before 2 October 2000 (NB: a legal challenge
is currently underway examining whether
the Home Secretary is right to do so)

® Have made or tried to make an application
for asylum in the UK under more than one
identity

@ Should have their asylum claim considered
by another country (for example they are
subject to removal to a “safe third country)

® DPresent a serious risk to national security

® Have committed crimes against humanity or
against the purpose of the United Nations as
outlined in Article 1F of the 1951 Refugee
Convention

® Whose presence in the UK is otherwise not
conducive to the public good

@ Unaccompanied minors (NB: a legal
challenge is examining whether unaccomp
anied minors should have been excluded
from the amnesty)
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Mrs. 5.5. was a failed asylum seeker who had
been residing in the UK for 5 years. Mrs. SS.
made a fresh application on asylum and ECHR
grounds based on new medical evidence.
However, while she awaited a response, she




became eligible under the ILR amnesty. She had
three dependants- her spouse, and two children
under 18 who were born in the UK. With
TWAN's assistance, she applied for a grant of
indefinite leave to remain. Because of the
strength of her connections in the United
Kingdom, length of residence in the United
Kingdom, domestic and compassionate
circumstances, she wasesuccessful in her
application and was granted leave to remain.

Case Study 101

Mrs M.M. arrived in the UK in July of 2001. She
claimed asylum and was granted exceptional
leave to remain in late July 2001. In December
of 2002, she married to Mr. K, and gave birth to
a child in December of 2003. Mrs. M.M. worked
in a local supermarket, and had adapted to UK
life style and established a network of friends.
In December of 2004, with TWAN's assistance,
Mrs. M.M. made an application for ILR family
amnesty. However, the Home Office refused her
application on the grounds that she did not have
at least one dependant aged under 18 (other than
a spouse) in the UK on 2 October 2000 or 24
October 2003 who was living in the UK on 24
October 2003. Thus, she did not qualify under
the terms of the ILR family amnesty.

(2) Legacy Casework

In response to the backlog of asylum cases yet to
be cleared, the Home Office has established the
“legacy directorate” with the aim of processing
these cases by 2011. A legacy case is any case
where all of the following apply:

® There has been a claim for asylum,
humanitarian protection or discretionary leave
® The Home Office records indicate that the
case has not been concluded
® The Case is not being dealt with by the New
Asylum Model (NAM)

While specific information regarding legacy cases

remains unclear, it appears that legacy cases will

include:

® Case where the asylum claim remains
outstanding

@ Cases where there is an outstanding appeal

@ Cases where asylum has been refused and
any appeal dismissed, but the individual
remains in the UK

® Cases where a fresh claim for asylum has
been made

® Case where the individual has been granted
some form of leave to enter or remain, but
this is limited and my need to be renewed
(eg. Unaccompanied child granted discre-
tionary leave; a person granted discretionary
leave for medical reasons)

e Case where the individual has been granted
5 years refugee leave or humanitarian prot-
ection and may apply for indefinite leave to
remain at the end of that period

® Cases where the individual has left the UK
but the Home Office records have not been
updated

In response to applications for further leave to
remain from individuals who fall within the
legacy casework category, the IHHome Office has
been sending standard letters, which simply state
that the individual’s case will be concluded by
July 2011. When the Legacy Directorate selects
a legacy case, they send a questionnaire to the
individual. This means the case is being actively
dealt with by a caseworker, and will be processed
through to a conclusion. It should be noted that
the legacy questionnaire is not an “amnesty”
exercise for granting indefinite leave to remain
to people in order to clear their backlog.

The Home Office have identified for criteria of
cases, which they will prioritize:

e Cases of individuals who may pose a risk to
the public

® Cases of individuals who may easily be
removed

e Cases of individuals receiving support

® Cases of individuals who may be granted
leave to remain

[t may be possible to ask the Home Office to treat
a case as a priority, but legal advice should be
sought before making such a request as there is
a risk that the person could be removed from the
UK.

(3) Seven Year Concession -
Policy named as ‘DP5/96’

Families with children who have lived in the
United Kingdom continuously for 7 years or
more may be exempt from deportation or
removal. The application of the policy is limited




to families where the child or children is under

the age of 18 at the time the case is considered. It
should be noted that there might be exceptional
cases where this policy would not be applied,
for example, if one parent has been convicted of
a serious criminal offence,

(4) 10 year Concession Rule

[ ]
An individual can apply for indefinite leave to
remain in the UK on the ground of long residency.
In order to succeed in a claim for long residency
or to fall under the 10-year concession rule,
which 1s provided by Section 276 of the
Immigration Rule, the claimant must show that
his or her residency is lawful and continuous.
There are certain factors that will be taken in
account as well as the length of residency and
these are:
® The age of the individual
e His/her strength/connection to the UK
e His/her personal history such as character,
conduct, associations and employment
record,
® His/her domestic circumstances
® Whether s/he has previous criminal record,
and there is one, what nature of record (for
instance, whether the individual has been
convicted)
e [is/her compassionate grounds, and

e Any representations received on his/her
behalf

Thus, all the factors listed above are generally
taken in consideration when making a decision
lo grant the indefinite leave to remain on the
basis of long residency but each case are decided
and based upon its own individual merits.
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Mr. SM arrived in the UK in October of 1993
and made an unsuccessful application for
asylum. On April 1st 1998, an IS 96 was granted
stating that there were no restrictions on his
taking employment in the United Kingdom. He
began working as a waiter at a restaurant in
South East London and received a wage of
£150.00 per week. In his spare time, he volun-
teered at his local temple. TWAN assisted Mr.
S.M. in making a long-term residence application
based on the length of residence in the UK. A
decision has yet to be rendered by the Home
Office.

(5) 14 year Rule

Individuals who have remained in the UK for at
least 14 years of continuous residence, excluding
any period spend in the United Kingdom foll-
owing service of notice of liability of removal or
notice of a decision to remove or of a notice of
intention to deport him from the United King-
dom, may be eligible for indefinite leave. The
same factors will be taken into consideration as
for the 10-year rule in order to assess the eligibility
of such a claim.

Case Study 103

Mr. S.). claimed asylum in May of 1992. His asy-
lum claim was refused in 1994 and an adjudicator
turned down his appeal in 1996. A fresh appli-
cation based on new evidence was made on May
1996, and there was no response from the Home
Office regarding the claim. As Mr. S.J. had been
lawfully residing in the United Kingdom for 14
years, he sought our assistance in requesting an
ILR in accordance with the immigration rules.
Mr. S.J. was successful in his application and
received indefinite leave to remain on the basis
of his length of residence in the United Kingdom.

Case Study 104

Mr, 5.P. arrived to the UK on 19/05/1993 with
his mother and claimed asylum as her dependant
who was 15 years old at that time. His mother’s
asylum application was refused on 27/09/1994,
but she was granted discretionary leave.
Apparently, Mr. S.P was granted discretionary
leave as well, but the Home Office never issued
a status document. In January of 1994, Mr. S.P’s
father came to the UK and declared himself as a
dependant of Mr. S.P’s mother. Mr. 5.F’s father
was subsequently granted indefinite leave to
remain in the UK. Mr. 5.P made a submission
based on the 10-year rule category, but has yet
to receive any word from the Home Olffice. Mr.
S.P was a full time student at a university in
London, graduating with a Bsc. Eng in Computer
Systems Engineering, and has been working for
a number of years in his field earning appr-
oximately 1800 pounds a month. He also owns
a three-bedroom house. Moreover, Mr. 5.F's
immediate family resides in the UK, and there is
no family for him in Sri Lanka. Based on these
circumstances, TWAN assisted Mr. S.P in making
an application for indefinite leave to remain




pursuant to the 14-year residency rule. A
determination on Mr. S.P’s application has yet
to be made.

(6) Safe 3rd Countries

An asylum claim in the UK may be refused
without substantive consideration of the
application if the applicant can be returned to a
safe third country. A safe third country is one of
which the applicant is not a national or citizen
and in which a person’s life or liberty is not
threatened by reason of race, religion, nationality,
membership of a particular social group or
political opinion. It is also one from which a
person would not be sent to another State in
contravention of his rights under the 1951
Convention relative to the Status of Refugees and
the 1967 New York Protocol.

The Home Office acts pursuant to the Dublin II
Regulation, which is an EU law based on the
principle that the first European Union country
which the asylum seeker entered into should
decide their asylum claim.

Some non-EU countries are also deemed to be
safe in the sense that it is assumed they will
decide asylum claims in the same way that the
UK would. Lists of safe third countries are made
under the Immigration and Asylum Act 1999 s
12 and delegated legislation, e.g. the Asylum
(Designated Safe Third Countries) Order 2000
SI 2000/2245

PRIMARY HEALTH CARE

AND MENTAL HEALTH COUNSELLING

Registering with the GP and obtaining medical
treatment form NHS has become difficult for
migrants in this country. We receive significant
numbers of callers in this area seeking advice to
register with GP in order to get treatment. It is
not only affecting asylum seekers, but all
migrants, including those who are living with
limited leave. The visitors of the family members
who came here with limited leave are asked to
pay significant amount of hospital fees after
treatment. While many others are not able to
register with GI’ to obtain medical care service
from GPs, it has become obvious that government
policies are being purposely crafted so as to deny
free NHS services to migrants and asylum seekers.
The policies related to this issues are not
transparent, and it is difficult to advise our
clients as to their specific entitlements.

National Health Services Regulations 1989

Under this Regulation, there are four categories
designated for free medical (NHS and GF)
treatment:

1. Certain kinds of treatment arc exempt from
charges;

2. There are a number of groups of people who
are specifically exempted from charges under
the regulation;

3. A number of groups of people are allowed
free treatment for medical conditions which
arise during their time in the UK;

4. There are exceptional ‘Humanitarian
reasons’, which justify granting an exceplion.

The second category of people who are allowed

to free medical treatment in the UK include:

- Those present in the UK for purpose of
employment (with a UK based employer) or
self employment;

- Those present in the UK for purpose of taking,
a full time course of study which is either
substantially funded by the UK government
or lasts for at least six months;

- Those present in the UK for the purpose of
taking up permanent residence;

- Those accepted as refugees, or who have

applied for refugee status and their application

have not yet been decided;

This shows that itis both unreasonable and illegal

to refuse people an NHS card on grounds of their

status as refugee: they are entitled to the free
medical care according to law. GPs Practices
have a discretion to accept or register people as
patients. If they reject them, they must have
reasonable groundq for doing so which do not
relate to their race, gender, social class, age,
rc'..llglon, sexual orientation, appearance,
disability or medical condition. People can be
registered as either permanent patients, or if they
have lived in the area for less then three months,
temporary patients. Asylums Seekers must be

- able to register with a GP practice and gain free

treatment - however, if their claim unsuccessful,
they may be charged for routine treatment but
not for emergency or immediately necessary
services,

When dealing with migrants or refugees, we
provide advice and assistance regarding almost
all areas affecting their lives such as housing/
accommodation, health, benetits and social
services etc. Accordingly, we provide basic infor-
mation about the health system, eating habits,
and issues affecting their heath. Particularly at
risk are asylum seekers or refugees people suff-




ering from mental health problems as a result of
the difficulties they face.

We also provide interpretation services for our
clients in GP surgeries or hospitals. A number of
our users are victims of torture or war, and,
consequently, their mental health has been
considerably affected. Family disputes, alcohol
abuse, and lack of opportunities all contribute to
new migrants’ likelihood of developing mental
illness. We provide mental health counselling for
people through the support of qualified volunteer
counsellors. Unfortunately, there are no local
Tamil counselling services available from the
NHS. As a result, our service is very important
and much needed needed for these people.

The children from this particular group may also
face confusion as to what extent they wish to
keep their cultural tradition or to adapt to their
current surrounding and new culture. These
problems can lead to increased strain and tension
on the relationship within a family. Parents may
face false accusation from social services made
by their children if the relationship break down.
Likewise, if parents are not taking appropriate
action for their child’s behaviour or anti-social
problems, they may face criticisms from their
neighbours, schools, the council or the
community. In some cases, it had been reported
that youths have been involved in violence or
gang activity.

As a community organisation, we do not have
the expert knowledge required to handle this
matter, but we have to deal with it to some extent
as there are no other organisations facilitating
services for such problems. As a community
service, we provide mediation and discussion to
resolve disputes in the family. We also provide
information to those who may have specific
problems such as depression, addiction, and help
the families work through these problems
together. However due to lack of funding we are
unable to cater to all of our clients needs. We
must give help according to the priorities and
severity of their needs. As an advisory charity it
becomes more difficult to fund our services. For
this reason, these areas require urgent assistance

by funding bodies.
Case Study 105
Mr T.S was a victim of torture in Sri Lanka. He

had been detained by the army following a bomb
blast next to his T.V and radio repair shop. He

suffered from various form of torture and

sustained grievous injuries and scars. Mr T.S
came to the UK and claimed asylum in 2006, but
the Home Office his refused his claim. His appeal
was heard in 2007, and was also subsequently
turned down by the Asylum and Immigration
Tribunal. Due to his torture by the security forces,
he wanted to obtain treatment and counselling
service. He faced difficulties registering with a
local GP. We referred him to a medical
foundation for assistance with his registration,
and we obtained medical report for him to
support his asylum; we also offered him
counselling services in our office until he received
a proper referral from his GP.

Case Study 106

Miss 5.5 came to this country and claimed asylum.
She went to see local Tamil speaking GI to
register herself with the GP. The GP asked her
for a passport, which she was unable to produce
because she never had a passport on her own.
Her explanation was not accepted, and the GP
refused to register her. When we phoned the GP
to discuss this matter, he explained to us that
asylum secckers are not lawfully resident,
Therefore, he claimed to be unable to register her.
He also believed that if he referred Miss SS. to a
hospital, she would receive an inveice for her
treatment. After being informed of the relevant
law, the GP agreed to review this maller lo lake
up this patient.

Case Study 107

Mrs. N.T came to this country to visit her
daughter on a visit visa. While she was here, she
had a heart attack and received emergency
treatment at the hospital. Mrs N.T was then invoi-
ced £3,542 for the treatment she was provided.
Mrs N.T did not have travel insurance; therefore,
the money was to be either paid by herself or
with the help of her daughter. However, Mrs N.T
is unable to pay this amount. Her daughter was
also unable to pay, as she was relying on tax
credit, and was in possession ol an NHS Tax
exemption certificate. Mrs N.T's daughter then
approached us for help in this matter. We assisted
her in writing to NIS services, explaining their
financial situation, and requesting that they
reduce the amount. The NHS gave consideration
to their circumstances, accepted the request, and
deducted the total amount help them pay it off.




OTHER PROJECTS AND

SERVICES

ELDERS” DAY CENTRE |

The organisation’s elders’ day centre provides
services to the Tamil elders in the community who
came to the UK as refugees and are now livi ing
in isolation. There are a number of services the
centre provides to those elders in order to min-
imise the barriers and restrictions they face as a
result of their immigration status, age and langu-
age. The services include the translated inform-
ation about health, diet, benefits, housing and
education. The day centre provides language and
reading classes to help them overcome language
barriers. Tt also organises visits from health profe-

ssionals to speak about diet, physical health, and
to provide mental health counselling. Trips and
cultural outings are also organised to help the
elderly people to visit other refugee communities
around London. This gives Tamil elders an oppor-
tunity to develop friendships with younger mem-
bers of the Tamil community. We also provide
transport services to the elderly and those who
would not otherwise be able to access the project.

One of the main aims of the project is to increase
the skills of elders in the community by providing
information and advice. It also aims to improve
their confidence to participate in their comm-
unity and family life, which will have a positive
impact on the community as a whole.

: SUMMER HOLIDAY PLAY SCHEME ]

The organisation delivers a summer holiday play
scheme during the school vacation period for
Tamil speaking children in and around East
London Borough with the funding from various
charity-funding organisations. The scheme is run
from 23rd of July to 16th of August every year
from Monday to Friday at 10 am to 3 pm. The
scheme provides a safer play environment to the
children and affordable childcare facilities for
disadvantaged parents in the community. The
project provides purposeful activities with the
aim lo combat anti-social problems in the
neighbourhood. The play scheme offers various
fun activities ranging from indoor and outdoor
games, involving traditional dance, music to story
telling, face pr mtmgr,leadm;? etc. the project helps
children to befriend children of similar

background. This helps to boost their confidence,
and gives them an opportunity to improve their
learning skills. The organisation holds a
competition on the final day of the scheme to
make the project rewarding to the children and
motivate them to take part in such project in
future. The registered children take part in the
competition and stage their skills in front of their
parents and local community as audience and
after the event they are rewarded with prizes.

LEARNING AND CAREER
DEVELOPMENT
FOR YOUNG REFUGEES

We run an educational project to supplement
and support educational needs of the young
Tamil refugees, with the aim of improving the
performance of the young refugees in their
school. From the project we also provide English
language classes with career ch,\re]upnmnl
assistance for young refugee aged 16 (o 30, The
aim of the scheme is to improve refugee children’s
schoolwork and confidence, prevent anti-social
behaviour and help them achieve their potential.
The English language classes are predominantly
delivered focusing on children holding refugce
status: there are ESOL classes run twice a week
for 4 hours designed to help them improve their
English language skills. This provides not only a
great opportunity for children to learn but also
to meet and mix with other children.

In 2007, the project was funded by KPMG
Foundation and the project report for july-
December 2007 shows that the participating
students gained improvement in their school
education, and, as a result, performed well in
their exams. The parents are also pleased with
the children’s performances and in school
attendance. The children were given the
opportunity to take an exam at the end of the
scheme and the candidates that took part in the
exam conducted by the Oriental Examination
Board London have shown good results. There
are a high number of participants regularly
showing interest to attend the class and that
amounts to approximately 230 per day. The
children are kept in safe environment while they
are involved in purposeful learning activity on
Sundays between 9:30 and 2:30. While engaging
with this project their learning skills is improving
and also the social skills are also developing, since
they are taking part in wider community based
programme giving them the opportunity to
interact with other people. The project serves the




disadvantaged children in the society and
providing them extra curricular activities
towards unlocking their potential to achieve their
objectives.

The main objective of the project is to give the
young Tamil refugee people an opportunity to
improve their current educational skills and
enhance their extracurricular abilities and, at the
same time, help them adapt to tHe educational
system in the UK. It basically helps the young
refugees whose families are in low income and
those with unaccompanied minors giving them
the chance to improve their social life.

SUPPLEMENTARY EDUCATION AND
FINE ARTS PROJECT

This project is held at the Little Ilford Premises
on Sunday during the school term from 9.30 am
to 2.30 pm. The project is designed to help
children to improve their performance at school.
The experienced teachers, with the help of
volunteer tutors, help refugee children in their
schoolwork and provide additional support to
improve their understanding of the subjects such
as English, Maths and Science. Around 68
children took regular advantage of this
endeavour.

The classroom rent at the Little lIford premises is
subsidised by the Education Department,
London Borough of Newham, at a cost of £3 per
hour per classroom. We are currently using three
classrooms every Sunday except during school
term. The experienced volunteer teachers are
paid 10.00 per day to conduct the classes.

The fine arts classes provide an opportunity to
learn culturally appropriate extra curricular
activities for younger members of the community,
which function to improve their learning skills
and personal confidence. Currently, Miruth-
angam, Veena, Bharathanatiyam, Violin,
Karnatic Vocal, Tabla and Bollywood dance
classes are provided on Sunday at the same
venue between 9.30 am and 2.30 pm. The
children who participate in the project undertake

exams for fine art provided by Oriental
Examination Board London (OEBL). The
children also perform in cultural programmes in
front of an audience to show their talent. It is
inevitable that performing in front of audience
will help participating children identify their
talents, and will make them more assertive in
presenting themselves before a group.

ACTIVITIES FOR SENIOR CITIZENS

The number of senior citizens in our community
is on the rise; their needs and difficulties vary
from our general service. We are specifically
addressing these needs by running day centre
activities on Thursday from 10 am to 3 pm at the
Manor Park Community Centre. On average 60
to 70 elderly members of the community gather
on that day and participate in various aclivitics.
One of the main aims of the project is to increase
the life skills of the elderly by providing them with
the information and advice to adequately support
themselves. It also gives them the confidence to
participate in their community and family life,
which has a positive impact on the community
as a whole. Elderly people often find it difficult
adjusting in a new country, especially when it
comes to developing language skills. The
language classes run by our organisation help
elders improve their English. Elderly people also
lack the knowledge and information on how to
take care of their health; our advice scheme on
diet and health will help senior citizens in the
Tamil community to improve their quality of life.
Our volunteers help elderly people attend their
doctors” appointments, and also aid in
communicating particular health issues and
concerns with doctors. Other services we provide
to elderly citizens include providing Tamil
translations of essential health, diet, benefits and
housing information, organising visits from
health professionals to speak about diet, physical,
and mental health; organising day trips and
cultural outings including visits to other refugee
community groups around London, running
language and reading classes; running volunteer
opportunities to help Tamil seniors befriend
vounger members of the Tamil Community. Last
vear ‘Awards for All Grant” funded this project.
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C Basic Alarm System )@ireless Alarm Syste@@onitored Alarm Syste

Suitable For Domestic & Commercial

How safe 1s your property 7
Security & Communication Specialist offers
alarm system at an affordable price.
1t brings in peace of mind
and also security to
your property.

@ccess Con troD

( Fire Alarm )

Intruder Alarm

Fire is the heat and
light energy released
during a chemical
reaction. Stoping or
Controling is not easy.
But we can help you to
safegard from the fire.

We can provide the
Access Control system
which is Fast and
accurate system to
record employee s
hours of working and
site security.

Design,
Install and Maintain

integrated Security
Solutions for Protection

Voice over Internet Protocol
is a protocol optimized for
the transmission of voice
through the Internet or other,
\packet switched
networks. Simple
and cost effective
I way to make
communication
internaly or
I externaly.

Simple and effective way to
4 . : ke building more secure.
Digital Surveillance S stem) ol
C 8 b Identify vistors by audio &
video before the door is
opened.

Closed Circuit Television (CCTV) systems are an important weapon in the
modern fight against crime. Security & Communication Specialist can help you
to find the sutable system at an affordable price.

Security & Communication Specialist Ltd

527, Barking Road, East Ham. London. EG 2LN

Tel - 02084716788 Fax - 020885480077

Web -www . secoms co.uk  Email - scs coms.co.uk




:":'.5_1A, Milton Avenue
EastHam, London E6 1PG
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