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Part I11.

NOTES.

A point “of great importance to and of
frequent oceurrence in  our Courts,”
relating to the law governing promissary
notes is discussed in the decision of the
Supreme Court in the recent case of
Muttu Carpen Chetty vs. Samaratunge,
reported in the present number of the
“Law Lecorder.”  This decision draws
attention to the incorrectness of a Full
Beneh finding regarding the negotiation of
a promissary note after puyment and
indicates an effective means of circum-
venting the authority of that finding
which, it is pow considered, was based on
" a - misapprehension of the effect, of
certain English deecisions on which it is
baged.” The Full Bench case referred
to, Jayawardene wvs. Rahaiman Lebbe
{21 N.L.R. 178), laid down the principle,
on the supposed authority of seetion 36
(1) of the Bills of Exchange Act, that
when a promissary note payable on
demand is paid by the maker, it ceases to
be a note, and becomes mere waste paper
incapable of conferring any rights on sub-
sequent indorsees. The decision was
‘made in 1919 after a consideration of the
earl’- nag ws. Balaya (11
i the comments of

Chalmers and
lub the case of

Glasscock vs. Balls, though decided in
1889 (24 L.R., Q.B.D. 13), was not
referred to, and it is largely on the
authority of this case that the Supreme
Court, in Muttu Carpen Chetty vs Sama-
ratunge has hesitated to follow the law as
laid down by the local Full Bench case.
According to the English authorvity if a
negotiable instrument remains current,
even when it has been paid by the
maker, there is nothing to prevent a
person, to whom it has heen endorsed for
value without knowledge that it has been
paid, from suing on it, Further, as Mo,
Jugtice Jayewardene points out, where a
note comes back into the hands of the
maker its re-issue or megotiation confers
no right on an endeorsee only becanse
there exists a prohibition under tha
English Stamp Aect.  The English case
was decided by the Court of Appeal, but
such a decision would be binding in
Ceylon where the colonial statute is iden-
tical with the English statute.—Trmble
vs. Hill (49 L.J. P.C. 49). There are,
therefore, two decisions on the point in
question, which are equally binding on
our Courts, and when a suitable occasion
arises it will have to be decided which of
them will be followed. We have seen a
('/ollecth\_e Court of five judges overruling
B decifion of a threejudge Court (Jane
Nana vs. Don Leo 25 N.L.R. 241), and
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it is possible that Jayewardene vs. Rahai-

man Lebbe will go the way of Sopi Nona
vg. Marsionuw and other overruled cases.
In the meantime it would not be safe to
ponsider a promissary note dead until its
remaing are decently buried.

£ * *

In Thomaes Walker vs. O. L. M. Mohi-
deen reported in this issue of the ‘“ Law
Recorder’” Jayewardene, J., says:—'* In
my opinion our Courts do not sufficiently
regulate and control sales under mort-
gnge decrees.  Conditions of sale are
approved #s a matter of course and the
mortgagee is permitted to bid uncondi-
This should
The Court should, parti-

tionally for the mere asking.
not be so.
cularly in the case of decrees under which
valuable properties are to be offered for
sale, exercise its discretion judicially, and
the mortgagee should not be allowed to
bid except under such conditions as
would  prevent the sale of the property
below its real value, and thus avoid the
possibility of loss and damage not only to
he mortgagor but also to his unsecured
creditors, which section 201 of the Code
was intended to obviate.”’
% *

The Supreme Court has now, definitely
laid down the law on a question which was
causing some difficulty to Proctors who
were called upon to advise married women
s regards the disposition of their pro-
perty. It will be seen that section 7 of
the Ordinance 18 of 1923 makes special
provision regarding the disposition of
property of a woman married after the
Section 10 (i.) makes provi-
gion for the disposition of property
acquired after the Ordinance by :J._ﬂu.mun
married before the Ordinance. No‘.’cpoc-l‘u]

Ordinance.

section deals with the property scquired

before  the commencement of the
ordinance hy a woman married before the
ordinance, although the terms of section
10 (2) seem to assume that under these
circumnstances the law as laid down by
sections 9 and 12 of the Orvdinance 15 of
1876 remains unaffected. These seetions
of the Matrimonial Rights Ordinance may
be regarded as having a prospective effect
and the Supreme Court has now held that,
by virtue of section 4 of the new Ordi-
nance, sections 5 to 19 of the principal
Ordinance though repealed by the
amending ordinance would still apply in
:ases where a right has already been
acquired or a liability already incurred.
By an extension of this principle it would
also seem that a married woman cannot
now sue or be sued without her husband
being made a party to the action in cases
where the cause of action arose before the
commencement of the new ordinance.

o3 e 2 s

£ B -

In commenting upon the case of
Benaim & Co. vs. Debono (1924) A.C
514; 98 L.J., P.C. 183, where the appel-
lants were permitted to raise successfully
a point appearing on the evidence for the
first time in the Privy Council, the ‘“ Law

T

states :—*‘ It cannot be said

Quarterly’
that the circumstances under which an
appellate tribunal has allowed issues to be
raised for the first time upon the hearing
of an appeal has been reduced to any
satisfactory rules of general
application; indeed the question was
regarded recently in the House of Tiords
as one of discretion. North Staffordshire
Railway vs. Edge (1920) A.C.. 254; L.J.,
K.B. 78. There is r “““the
suggestion of Lord 4
casey that the d

appeal should b

clear or
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avoid injustice being done.” In Jenkins
vs. Price (1908) 1 Ch. 10; 77 L.J., Ch. 41,
¢ neither in the pleadings nor in the argu-
ment in the Court below, nor in the
judguient of Swinfen Eady, J., was there
any allusion to the covenant which the
Court of Appeul held concluded the case
in favour of the appellant. Johnson wvs.
Piclkering ; Norton Claimant (1908) 1 K.B.
1; 77 L.J., K.B. 138 was a stronger case
sfill, for the apellant suceeeded ‘ not on
any ground which his counsel put forward
in support of the appeal, but on a ground
which was snggested for the first time
by the Court (of Appeal), and with regard
to which we have not been able to obtain
In the

case of appeuals from the County Court,

much assistance from counsel.’

the right to appeul is limited by the terms
of the statue.”

LAURANCE OLIPHANT.

Laurance Oliphant, the famous writer,
traveller and mystic, was the son of Sir

Anthony Oliphant, Chief Justice of
Ceylon (1840-1854). Sir Anthony was

Attorney-General of the Cape before he

came out to Ceylon accompanied by

Louis Leesching as his Private Secretary.
Louis  Leesching

wag  subsequently

drafted into the Civil Service as was also

his brother Charles who too came oub
from the Cape somewhat later. Touis

Leesching was Fiscal of the Western Pro-
vince for some time, and, as an experi-
ment to satisfy the ery of the Observer
for a eivilian judge, was put on to act as
D.J. of Colombo.

His judgments were somewhat notable,
for as a rule both sides used to appeal.
One notable inquiry which he held was

inte the Peshawar-Glenroy collision.

|

|

The P. & 0. °° Peshawar
the first of the Engish
Australia and off Colombo it ran into the

Wus GIITying
ericketers  to
* Glenroy.”” As the inquiry was pro-
ceeding the bells of All Saints Church over

the way began to ring.,  *° What is that 7’

asked a stranger to Hultsdorf. °° Oh,”
said somebody ‘¢ they are praying for
those at sea.” The prayer howeyer

proved ineffectual for Leesching's jud
ment was upset by the Board of Trade.

-
o

As there is cricket in the air now it may
be mentioned that Barlow the English
professional gave evidence at the inquiry
and the floor of the Court was strewn
with lost h’s. Louis Leesching wrote some
reminiscences of Sir Anthony Oliphant
of which no copy seems now to be extant.
His son Laurance Oliphant Leesching
was a notable figure in horsey circles many
Private

years ago. Secretaries in - those

days were most important personages,
than the
Judges themselves, a tradition they sfill

endeavour to

sometimes more important
live up to. They were
usually drafted to the Civil Service and
put on to the judicial branch for
Government indulged in the agreeable
fiction that the Gamaliels at whose fect
they sat inspired them with a knowledge
of Law sufficient for their needs.

Oliphant
Ingland and passed out as an Advocabe
He practised at Kandy and he
records that he appeared in 28 cases in

Laurance was  educated - in

here.
one Session.  He was Private Secretury
to his father and the following letter by
him and Thomas Rust, the Private Secrc-
tary to Justice Ogle Carr, speaks for itselt.
Rust the
Advocates of the day. He wag one of the

Thomas was one of great
Counsel with Queen’s Advyocate Selby,

Advoceates Richard Morgan, Lawson and
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Lorenz in the famous Rajawella case.
Luurange Oliphant did not remain long in
the Island. He was a resfless spirit and
accompanied Jung Bahadur to Nepaul
where he spent most of time in big game
shooting. He tired even of this, and left
for Fngland, and was called to the Bar
there. He brought out a book on the
that then little known country. He
engaged himself in literary work of an
e¢phumeral natural in England, and even-
tually brought out what may be described
as a novel, Piecadily, which took the
liternry world by storm: and he became
the hero of the London season. The
wordant sarcasm in the book, in which
lie castigated wsocial and political life,
delighted the public.
shows  he not

Horticultural
untruthfully  dubbed
Daughtycultural shows, and he pricked
many o social bubble. Xven at this time
he was somewhat of a mystic and a
dreamer, with peculiar utopias ideas, and
under the sway of one Harris, an utferly
unpractical dreamer. Oliphant was not
ultogether a dreamer. He had much of
the practical common-sense of a man of
fhe world.  No mere dreamer would have
been appointed Paris Correspondent of
the TLondon Times. He was this in
the Francho-German war, but suddenly
during the Seige of Paris a stray shot,
which nearly cost him his life, was inter-
preted by him as a call, and he immedi-
ately left the Times office for America
with his wife, and Blowitz, perhups the
most famous of continental correspon-
dents, his second in command, was
obliged to carry on. He accompanied
Lord Tlgin as Private Secretary to the
United States and a treaty between the
countries  was  signed—‘‘floated on
chapugne ““was Oliphant’s not inaccurate

account of how the business was done.
(They fioat things now on gin and bitters
and whiskies and sodas). He accom-
panied Lord Elgin to Ching and was
severly wounded there. There was no
part of the world he did not wisit,
especially the untrodden parts of it.  His
life was full of adventuve, and it all
ended by his surrendering everything he
had to Harris and going with his mother
and wife to a desolate part of the United
States, where all three of them were
employed, or rather employed themselves,
m all the menial work of what we would
Harris failed him in the
end, but it was long before Oliphant
found that he was an imposter. This
disillusion came too late, and the family,
broken in health, gave up all ideas of
reforming the world; but the race of
impostors and

call coolies.

reformers  with  their
visions and dreams is not yet extinct.
What reply was made to the request
in the letter referred to (which is repro-
duced below} is not known, but no case
could be quoted in which a Privale Secre-
tary's son appeared before his father.
Private Secretaries now do not practice af
all though there is nothing to prevent an
Advocate Private Secretary or Proctor
Private Secretary from practising in the
District or Minor Courts. In the pro-
vincial Courts, as in the County Couts
in England, it is assumed that a son
should mot habitually practise before his
father or even a near relation.
Supreme Court,

8rd December, 1850.
My Lords,

We have the honour to submit for
Your Lordships consideration the follow-
ing circumstances -relating  to  the
Ordinance No. 9 of 1848 by clause 6 of
which il is enacted ‘‘that no person
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holding the office of Clerk or Private Seere-
tary ‘o any Judge of the said Court shall
be allowed to plead or practise betore the
suid Judges on any circuit or in Colombo
or at any general sessions." :

Assuming that no gentlemen can be so
well qualified to fill the offices of Private
Secretaries to the Judges as those who
have received a legal education and have
been ealled to the DBar we think that
their not being allowed to plead before
their own judges in Colombo or at
ceneral sessions operates as a great hard-
ship not only upon them individually but
also upon suitors who have so limited a
choice of advoeates in this country.

We hardly think it necessary to call
vour Lordships attention to the advan-
tages atfaching to the employment of
advocates not only in the District Court
but also in appeal. The above clause
tends {o prevent Private Secretaries
from taking cases in the District Court
because as Advocates they are never cer-
tain before which Judge the appeal may
be heard, the consequence of this un-
‘certainty is that the administration of
justice is delayed and causes postponed
indefinitely ; suitors of course preferring
the same advocate in appeal as they
employed in the Court below,

11 it should happen that the three Secre-
taries should all be Advocates as was the
rase o short time since and all be
retained in the same cause it would be
impossible for the case to be argued by
them cither before a Judge sitting alone
or before a collective court.
~ Admitting as we do the policy of the
Private Secretaries being restricted from
pleading before their Judges on Cireuit,
we submit to Your Lordships the reason-

LAW RECORDER : XXVii

ableness if not the necessity of the elause
being altered except in that respect.
We have the Honour to be
My Lords,
Your Lordships Most Obedient Servants,
(Signed) L. OLIPHANT, P.S. to C.J.
THOMAS RUST, P.8. to S.P.J.
The Hon’ble,
The Judges of the
Supreie Court.
VETUS.

HYPOTHECARY ACTIONS.
1I.

Prior to the passing ot the Civil Proce-
dure Code o decree in 4 hypothecary action
only sfated that the miortgaged property
was specially bound and executable and
contained no particular directions as to
(See Wijeysekere v. Rowel 20
N.L.R. 126) Section 201 of the Code
altered the procedure and provided that the

its sale.

decree should specity a day on or before
which the amount due on the mortgage
and costs of action should he paid and
direct that in default of payment the
mortgaged property should be sold.  The
Court was also authorized to give such
directions in the decree as to the conduct
and conditions of sale, the terms on which
the plaintiff is to be allowed to purchase,
the person who should conduct the sale

. and uas to the terms of the instrument of

conveyance and the persons who should
execute the same. The fixing of a day
for the payment of the amount due is a
matter which is lett entirely to the -dis-
cretion of the Court. In special cases,
particularly where there has been & pro:
tracted trial, the Court may fix a very
short time.  On the other hand there is no
limit fo the time, althongh the pmctir:..u
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in-all the Courts is to fix a menth. The
Appellate Court will seldom interfere with
the diseretion of a Court regurding the
fixing of time for payment. (Palaniappa
Chetty v. De Soysa 6 C.W.R. 12) Section
201 of the Code provides that the decree in
a4 inortgage action should embody all the
necessary directions and instructions with
revard to the sale of the mortgaged pro-
perty and all matters incidental thereto
and ulso as to the execution of the con-
veyance in favour of the purchaser.  If
the person who is to sell the property is an
auctioneer or of the Court
such directions may be said to be abso-
lutely necessary but the order
to sell is issued to the Fiscal, can it be
said that the absence of such directions
prevents the
general provisions regulating the sale of
property on a money decree, under which
The
Fiscal is one of the officers contemplated
by section 201 and some of the sections of
the Code dealing with the execution of

other officer

when

him from acting under

term a mortgage decree is included.

decrees seem to imply that they are meant
in the execution of
mortgage decrees as well. - Section 226
which deals with seizure of property states
what is to be seized and goes on to speak
““ such property as is specified in the
and section 286 mniakes special

to be made use of

of.
writ 7’
provision for the execution of a conveyance
in ‘“‘sales effected in execution of a decree
gpecifically directing the sale..”
and other sections lend colour to the sug-
gestion that mortgage sales are governed
by the Code where the sale is conducted
by the Fiscal. - But even if it is thought
necessary that all the directions should be
embodied in the deeree, shounld the Court

direct its attention to every minute

detail regarding the conduet of the sale or
is ‘it sufficient if it says that the sale is

These -

to be ecarried oul: -aceording to “the (pro-
visions of the Code or aceording to rules
by it regarding auction sales
generally? It miight be said that the
Court has not exercised its discretion as
If the Court is
expected to carefully examine the sug-

made

required by section 201.

gestions made In each mortgage action
regarding the execution of the decree, a
good deal of public time will -have to be
But what really happens
in practice is that with the plaint or at the
the proctor
printed forms of conditions of sule, which

wasted over it.

trial for plaintiff submits
are accepted by the Judge without ques-
tion. It is therefore only in theory that
and
there is not much force behind the opposi-
tion to the Court directing the sale to. be

carried out according to the provisions of

the Judge exercises his diseretion

the Code or according to general rules
framed by it for all mortgage sales.

But there are matters regarding which
the Court . should exercise a certain
amount of care if it has got the interests
of the suitors at heart. The appointment
of the person who is to carry out the sale
is a matter of the highest importance.

About 15 years ago, practically in all the

Courts of the Island, mortgage decrees
were executed by the Fiscal. It was

chiefly in the District Court of Colombo
that auctioneers were appointed to curry
out the sales. The chief objection to the
Fiscal was that sales by him were not
properly advertised, but this never Hup-
pened in the case of a vigilant creditor.
The Fiscal is authorised to advertise a
sale in the fullest manner puasib]rb, Whn-t-
ever the value of the property, provided he
wasbsupplied ‘with the necessary funds.
(Sections 256 and 257 of the Code). The

only advantage of having an auctioneer
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was that he was supposed to advertise the
sale - better and sometimes by his skill
realized higher prices. On the other hand
the disadvantages were many. = The
charges at auction sales huve become very
exorbitant and many a purchaser has been
scared away owing to this. At a Fiseal’s

sale the conditions of sale are signed on.

unstamped paper and require no.notarial
attestation, whereas in the case of auction
sales the purchaser is saddled with the
notary’s fee and stamp duty in addition to
the auctionecr’s charges. The question of
excessive and unconscionable levies and
charges made at auction sales is one
which- should engage the serious atten-
tion of the Courts. If section 201 of the
Code requires that a Judge should exercise
his discretion, let him do so about things
that really - matter. The all important
fjuestion is that relating to the commis-
sion granted to the auctioneer.  Condi-
tions of sale are put in with rates of
commission which are simply scandalous.
Ordinarily the Judge is too busy to seruti-
nize the paper, and in the vast majority of
cases the rate is passed without any
serutiny and the auctioneer benefits and
others too!  This accounts for the
auctioneer inflating the rate of commis-
sion 5 otherwise he is not in a position to
share it. This is not all. The auctioneer’s
travelling - expenses and advertisement
charges run up often to a surprisingly high
figure. Invariably there is a big item for
drawing conditions of sale, which are
printed by him in large quantities. To all
this is tacked on the notary’s fee for
attesting and his travelling expenses and
batta. which is usually an appreciable
item. When these charges are totalled
up the purchaser finds that he has had to
pay a price much higher than the real

value of the land.  Another mutter which
the Court should specially eongider is the
appointment of the aunetioneer.  The
Supremie Court has several times con-
demned the practice of appointing the
Officers of the Cowrt as commissioners to
carty out sales under mortgage decrees.
Such practice is. capable of great abuse
and it is not in the interests of justice to
allow Court officers to have an interest in-
such sales, The same objection has been-
raised against proctor’s  clerks being
granted permission to carry on the busi-
ness of an auctioneer and figure in Court
sales. Instances have not-been rare of.
this class of people committing grave
abuses. i

Section 201 -also requires the Court to
embody in the decree the terms on which
the plaintitf is to be allowed to purchase.
In a recent case the Supreme Court laid
down that this requirement as well as all
other conditions and terms regarding the
sale should be considered and embodied
in the decree prior to the same being
entered (See Walker v. Mohideen 121
D.C., Colombo, 7608 5.C.M., 2nd Octo-
ber, 1924) and that the provisions of
section 272 are not applicable to a sale
under an order to sell issued on a.mortg:}gé
decree. It is submitted that if the-
general provisions in sections 336 to 354 of
the Code can be held to be applicable to
sales under mortgage decrees then the rest
of the provisions in the same chapter must
be taken to be applicable to such sales,
provided the executing officer is the Fiscal.”
These general provis’ions' oceur in Chapter
22 of the Code, in which a set of rules has
been framed for execution generally and
there is no reason why a part of the
chapter only should be extended to apply

to sales under mortgage sales, The case
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may be different when the order to sell is
issued to a private auctioneer to whom the
provisions of the Code cannot be said to
apply, unless the decree specifically says
that he is to follow them. Whatever the
view may be regarding the applicability of
the sections of the Code it will be useful to
consider the terms upon which the plain-
tiff is to be allowed to bid and when he is
entitled to obtain eredit. Section 272 of
the Code sets out the conditions upon
which the plantiff is to be allowed to bid
and the terms upon which he is to be
given credit. In practice a motion is
filed asking for permission to bid and for
a direction to the Fiscal to give credit.
This is usually allowed on condition that
the property is first put up for sale at the
appraised value and if not purchased at this
figure then to the highest bidder at any
price. After the sule the credit allowed is
sanctioned by Court if the property sold
has been purchased by the plaintitf. This
is the practice followed with regard to

siles in execution of money decrees. In’

the case of mortgage decrees too the same
practice has prevailed for several years
but dwring recent years in some Courts a
practice has sprung up whereby the plain-
tiff is totally barred from buying the mort-
onged property unless he is prepared to
buy it at the appraised wvalue. The
imposition of this condition works great
hardship and there is nothing in the Code
to warrant it. In the case of money
decrees the plaintiff is allowed to compete
with the public if the property is not
bought by him and in sales under partition

decrees too any co-owner who does not buy
af the appraised value is allowed to bid at
the public sale. There is no reason there-
fore why in mortgage sales alone this
innovation should be introduced. Ordi-
narily the property mortgaged is worth
twice the amount lent and to insigt on the
mortgagee buying it at the full value of
the property is to place him in a very diffi-
cult position. He may not be having the
additional money to pay for the purchase
of the property or it may be that the
amount lent is the only capital he pos-
sesses in the world. If the new practice
is to be followed he will not be in a posi-
tion to bhuy the property, which might
eventually be sold for much less than
the amount due on the decree and the
erveditor finds that he is a loser in the trans-
action. There is no reason why the
mortgagee should not be allowed to buy
the property in open competition and
credit allowed to him to the extent of his
claim. A reservation might be made that
the credit should be sanctioned by the
Court as is done in the case of sales in
execution of money decrees and if the
mortgagee has purchased the property at
avery low price, the Court might well
refuse to sanction credit. It is submitted
that this is a sufficient safeguard against
any abuse being committed. In India the
creditor is allowed to buy enly if no pur-
chaser at an adequate price can be found.
This too is a very satisfactory rule, which
might be incorporated into our practice.

A, CROOS DA BRERA.
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Present: Ennis; J. and
Jayewardene, J.

MERCANTILE AGENCY vs.
ISMATL.

59 D. C. Colomba 5795/22,
Decided: October 20, 1924,

Contract for the sale of goods— ®
Failure to pay bills on maturity—
Negotiations regarding terms—Goods
sold at purchaser’s risk—At what
point of time was the breach of con-
tract committed?—Rate of exchange.

(a) Where upon the breach of
a contract the person in default—
whether buyer or seller—hecomes
liable for the payment of a sum of
money in a foreign currency, the
damages, for the purpose of a judg-
ment, must be assessed as at  the
date of default and the sum pay-
able must be converted into local
currency according fo the rate of
exchange prevailing at that date.

(h) The defendant committed a
hreach of his contract when he
failed to pay the hill at maturity

 and take delivery of the goods, and
not when the goods were sold at the
rvisk of the purchaser upon the fail-
ure of negotiations.

Dricberg, K. ., with ("haksy for
defendant-appellant,

Croos Dabrera tor plaintifi-respon-
dents,

Jayewardene, J:—This is an action
arising out of a contract for the sale
of goods. The defendant on an ag-
reement contained in letters that
passed between the parties and em-
bodied in indent P 20 contracted to
purchase from the plaintiff 27 boxes
of embroidery for the price of £212
19s. 11d. with interest at 8 per cent.
per annum from the 20th of April,
1920, Payment was to Be by bills
drawn on the defendant who agreed
to sccept them on presentation and
pay at maturity. The goods duly ar-
rived but the defendant failed to pay
the bills at maturity and to take de-
livery of the goods. Under a term of
the contract the plaintiffs sold the
goods in July, 1921, and they realised
a snom of Rs. 1,900 equivalent to
£121 14s, 43d. The plaintiffs now
seek to recover the halance which
they say amounts to £119 3s. 33d., £91
fs. 63d. being the amount of the de-

ficiency and £28 38s. 9d. being in-
terest up to the 30th of June, 1922.
These facts are not seriously disput-
ed. The plaintiffs in converting the
amount due to local currency seek to
do so at the rate of exchange ruling
at the date of the plaint, The de-
fendant eontends that the conver-
sion should be at the rate of exchange
ruling at the date he commitied a
breach of his contract. The learned
District Judge has held that the
amount due to the plaintiffs must he
ascertained according to the rate
prevailing on the day the goods were
sold by the plaintiffs—namely the
28th of July, 1921. This is the main
question argued in  appeal. As re-
gards the contention of the defendant
that the goods were purchased by
him agcording to an sgreement ar-
rived at between the parties after the
breach and that the payment of the
sum of Rs. 1,900 as the price of the
goods extingnished his liability on
the contract, the learned Judge has
on the facts found that the sale was
not to the defendant hut to the third
party, and I see no reason to doubt
the correetness of his decision on this
point. On the question of the rate
of exchange applicable, T am not
certain that the learned Judge has
come to a right conclusion. Tt has
been held in numerous cases that
where upon the breach of a contract
the person in  default—whether
bhuyer or seller—hecomes liahle for
the payment of a sum of money in a
foreign currency, the damages, for
the purpose of a judgment must be
assessed as at the date of default and
the sum payable  must be
converted into local currency aceord-
ing to the rate of exchange prevailing
at that date:—Barry v, Van den
Hurk (1920 2 K. B, 709, Labeaupin
v, Richard Crispin & Co. (1920)
2 K. B. 714 Di Ferdinands v. Simon
Senits & Co. (1920) 3 K. B. 409,
s.8. Celig v, s.5. Valtorna (1921) 2
A. C. 5284, 551, 552, where the pre-
vious cases were approved hy the
House of Lords. Therefore in this
case the amount the defendant has to
pay must be caleulated aceording to
the rate of exchange prevailing at

" the date the breach was committed.

In my opinion, the defendant com-
niitted a breach of his contract when
he failed to pay the bill at maturity
and fake delivery of the goods. This
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happened in July, 1920, From July
1920, till the sale of the goods on the
28th of July, 1921, negotintions went
on between the parties. The de-
fendant positively refused to pay the
amount appearing on the bill of ex-
change and wanted a reduction.
Correspondence passed between the
parties for the purpose of a settle-
ment but they failed to arrive at an
agreement and the goods/were sold on
the 28th of July, 1921, at the defen-
dant’s rvisk. There was therefore
no variation of the terms of the ori-
ginal contract and the rights and lia-
bilities of the parties must be decided
according to the terms of that con-
tract. But the plaintiffs’ Counsel
contends thal the breach must be
regarded as having taken place when
the goods were sold on the failure
of the negotiations and Le relies on
the principle laid down in the case
of Ogle ». Vane (1868) L. R, 3 Q. B.
972 and Hickman v. Haynes (1875)
L. R. 10 C. P. 568, I have examined
these cases but I cannot find in them
any principle applicable to the ques-
tion arising here. In Ogle v. Vane
(supra) there was a breach of con-
tract to deliver certain iron, The
purchaser at the request of the seller
granted an extension of time for the
delivery of the iron. Ultimately
the seller failed to deliver the iron
contracted for, and the purchaser
bought in the open market. At this
time the price of iron was much higher
than what it was at the date of the
breach. It was held that the buyer
was entitled to recover as damages
the difference beiween the contract
price and the price he actually paid
for the iron. Hickman v. Haynes
(supra) was & converse case, there
the seller abstained from delivering
the goods at the request of
the buyer made hoth before
and after the date for de-
livery under the contract. The sell-
er was held entitled to the difference
between the contract price and the
price prevailing at the time the
buyer finally refused to accept the
goods. Postponement of delivery in
these cases was held to be
a mere forbearance hy  one
party at the request of the
other and not the formation of a
new contract mor an abandonment
of the original one and that either
party might at any time have insist-
ad upon his rights nnder the original

@ subsisting and not abandoned,

\
! should be converted should be the

rate prevailing at the dafe when
goods were sold to a third party and
not at the date the defendant com-
mitted a breach of his contract and
became liable in damnges. The plain-
tiffs, as I have pointed out, did not
ask that the rate should be paid as
allowed by.the Court, but that the
amount due to them in sterling
should be converted according to the
rate prevailing .at the date of the
institution of the action. This as T
have pointed out cannot be the basis
of eonversion according to the author-
ity. The rate according to them is
the rate prevailing when the breach
occurred. The amount due to the
plaintiffs will be ealculated on this

basis,

Present: Bertram, C. J. and
Garvin, J.

67 D. C. Kurunegala 9749.
Decided : October 21, 1924.

contract, In the present case there
was no mere postponement of delivery
at the request of the buyer but a re-
fusal on his part to pay the price
agreed upon. The parties were nego-
tiating about the reduction of the
price and if the negotiations had been
successful a new contract would have
been formed. In taking the view
that the original contract was still

Court has taken a view very favour-
able to the plaintiffs and it is for-
tunate for them that the defendant
had not raised the defence that the
original contract had Deen rescinded.
There is no evidence that the plain-
tiffs had suffered any damage by hav-
ing to sell the goods in a falling
market. I cannot see on what prinei-
ple they could ask that the rate of
exchange at which the pound sterling

i The defendant will have the cost of

appeal, but he will pay the plaintiffs’

costs in the lower Court as decreed.
(Appeal Allowed.)

RAN BANDA vs. EAWAMMA.

Offspring of an irregular union
between a Burgher and a Kandyan



THE CEYLON LAW RECORDER 41 _

woman—Is she a Kandyan?—Sub-
sequent legitimation by marriage of
parents.

Heup :—The offspring of a non-
Kandyan father by a Kandyan
woman cannot be said to be a
Kandyan and it is not necessary
to inguire how the offspring may be
classified.

This principle applies both to re-
gular and irregular unions:

H. V. Perera for appellant,

d. 8. Juyawaedene for respondent

Bertram, O.J.:—This is a case
in which the 1st defendant, who is a
married woman, repudiates a deed
of transfer on the ground that it was
executed without the written con-
sent of her hushand as reguired by
Section 9 of the Matrimonial Rights
Ordinance No, 15 of 1876. To this
it is replied ithat she cannot c¢laim the
benefit  of that Ordinance hecanse
she is a Kandyan and not stubject to
the Roman Dutch Law. The question
we have to determine is really whether
she is & Kandyan or not, The learn-
ed Judge has found, and rightly
found, that she is not a Kanadyan.
But he has felt himself justified in
adding an appendix to the law as en-
acted by Bection 9, and says that a
deed executed under such circums-
tance is null and wvoid * unless it
c¢an be found that the person execut-
ing it clearly derived an advantage
or profit from the transaction.” 1
do not: know from what authority
the learned Judge drew this suggest-
ed appendix,

Mzr. J. 8. Jayewardene who appears
for the respondent is not able to jus-
tify the principle suggested. But
he raises the guestion that the woman
after all is a Kandyan, and suggests
that the learned Judge is mistaken
in his finding on that point.

It seems to me that the learned
Judge is clearly right. The woman
was the offspring of an irregular
union between a Burgher named
Biegertsz and a Kandyan woman.
Some years after or after the 1st
defendant was born she was legiti-
mised by the marriage of her parents.
Mr. J. 8. Jayewardene suggests that
up to the time of this marriage she
has the status of a Kandyan, being
the daughter of a Kandyan woman
whose father was mnot known. He
suggests that the offspring of such

-offensive—Water

irvegular union where the mather is
a Kandyan must be Kandyan, and
that the only race or community that
can be looked #% for the purpese of
determining the status of the off-
spring, where there is no marriage,
is the status of the mother,

T do not think that this is the law.
T understand the law to be as it was
laid down in the case of Mudiyanse
v. Appuhemy. (1) 1t was there de-
clared that the offspring of a Kan-
dyan father by a Low-country Sin-
Lialese woman conld not be said to. he
a Kaudyun, but that it was not
necessary to inguire how he might be
classified. Similarly, {the offspring
of a non-Kandyan father by a Kan-
dyan woman cannot be said to be Kan-
dyan. Again, it is not necessary to
inquire how the offspring may be
classified. This principle it seems
to me, applies both to regular and fo
irregular unions. I do not see how
any distinction can be drawn. The
principle is subject only to the excep-
tions contained in the specinl enact-
ments of the Kandyan Marriage Or-
dinance No. 23 of 1917. These enact-
ments do not apply to the offspring
of irregular unions. I am, there-
fore, of opinion that the learned
Judge's ruling on this point was
right., But as his ruling on the pther
point .was wrong I am of opinion
that the appeal must be allowed with
costs in both Courts.

Garvin, J,—I agree,
(Appeal Allowed.)

Present: Bertram, C.J.
CALDERA vs. PERERA.
647 P.C. Itg., Colombo, 35833
Decided: 5th Nov., 1924,

Sanitary Boards Ordinance No.
18 of 1892—Is it competent for the
Sanitary Board authorities to declare
any particular trade to be an offen-
sive  trade?—Desiccating  covonut
trade not in its nature necessarily
which is potential-
ly offensive—Penal Code . 261
and 283.

(1) (1913) 16 N.L.R. 117,
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Where & charge was brought
against a desiccated coconut manu-
facturer, alleging that he had al-
lowed foul water from his mills
to discharge into an open piece
of water, contrary to a by-law en-
acted under the Sanitary Boards
Ordinance N. 18 of 1892.

Hzzp: (a) The Sanitary
Board has no power to declare any
particular trade an offensive trade.

(b). Where an enactment au-
thorises the regulation of an offen-
sive trade, what is meant is a trade

which from its very mnature is
necessarily offensive. The trade
of a  desiccated ecoconut manu-

facturer does not come within this
designation.

(¢) Water or fluid which is
perfectly sweet when it emerges
from the premises of a manufac-
tory cannot be considered offen-
sive water merely because when it
is accumulated elsewhere it is
liable to become offensive.

Osrrer:  “It may well be worth
while to consider in future cases,
whether such a proceeding would
not come within the general Sec-
tions of the Penal Code with re-
gard to mnuisances, namely, Sec-
tions 261 and 283."

Aelian Percira for appellant.

Mervyn Fonsela for respondent.

Berftram, C. J:—This is an appeal
against an acquittal with the sanc-
tion of the Solicitor General. The
only material charge with which we
are concerned in this appeal is a
charge brought against the defen-
dant, who was a desiccated coconub
manufacturer, alloging that he had
allowed foul water from his mills to
discharge into an open piece
of water contrary to a  by-
law  enacted wunder the Sani-
tary Boards Ordinance No. 18 of
1892. The by-law in question de-
clares that no person carrying on
any offensive trade shall pollute any
open piece of water by discharging
thereinte any offensive water. I
have omitted irrelevant words. The
trade of a desiccated coconut manu-
facturer has been declared to be an
offensive trade by a subsequent by-
law published in the * Government
Gazette ’ on the 7th of January,
lo21,

The learned Magistrate
{o convict the defondant

declined
on the

.

ground that there was no provision
in the hy-laws making desiceation of
coconuts an offensive trade. The
learned Magistrate is here mistaken.
The Amendment of the hy-laws had
not been brought to his notice.
Nevertheless, admitting this mis-
conception of the learned Magistrate,
Mr. Fonseka, who apears for the res-
pondent, maintains that no offence
has been made out against his client.
His points are as follows: TFirstly,
it is not competent for the Sanitary
Board anthorities to declare any par-
ticular trade to be an offensive trade.
The offensive trade which they are
entitled to regmlate must he trades
which are offensive in fact. Second-
ly, he maintains that this trade is
not offensive in fact. Thirdly, he
arvgues that the open piece of water
referred to in the by-law means a
permanent open piece of water.
Finally, he further arvgues that it
is not a breach of the law to dis-
charge water on fo sueh an open
piece of water, unless that water 1is
actually offensive at the time when
it iz discharged.

In order to appreciate these points
we must deal somewhat further with
the facts. The water which the res-
pondent is said to have discharged
is surplus water issuing from his
coconut mills after the process of
manufacture is ° complete. This
water is discharged first of all into
a cement drain; it then flows along
an earthen drain belonging to the
loeal authority, and is finally dis-
charged to some grass land adjoining
a public road. Tn this grass land
water intermittently accumulates
during the rainy seasons, and it
appears to be proved that, though
the water discharged from the mills
is not offensive when 1t is so dis-
charged, yet when it is acoumu-
lated for some time in the grass land
where it is collected either because
of its own nature, or hecause it is
mixed with other discharges it becomes
offensive and generates a smell which
may well be caleculated to annoy
the surrounding residents or passers
by on the public road. .

I think that Mr. Tonseka’s
position is in the main sound.

Tn the first place, the Sanitary
Board certainly has no power to de-
clare any partienlar trade an offen-
sive trade. The Municipality has
such & power under Section 212
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No. 6 of 1910. But no such power
is given in Ordinance No. 18 of

1892. Mr. Aelian Pereira urges that
the power to define is inherent
under the Ordinance, and that a

Board can regulate what it cannot
define, I cannot agree with this
contention.

We must examine therefore this
particular trade to ascertain whether
it. was in fact offensive. Undoubt-
edly a desiccating coconut mill
may be offensively carried on, but
it is mnot necessarily offensive; and
it has been held by unimpeachable
anthority, that, where an enact-
meut,  authorises the regulation of
offensive trades, what is meant is a
trade. which from its very nature
is necessarily offensive. See
Wanstead Local Board of Health v.
Il (1) The trade there in guestion
was that of brick-making. Erle C.J.
said, ‘“Is brick-making of necessity
a business of a noxious or offensive
nature analogous to those specified
af the beginning of the clause? 1
am of opinion that it is not. The
husiness of  brickmaking may be
carried on in stich a manner as
not to be a nuisance to anybody.
The principle of that decision was
adopted and  reinforced in the
Braintee Local Board of Health wv.
Boyton (2). The trade of a deiceated

covonut  manufacturer does not
come within  this Seetion. It is
not actually necessary, therefore,

for me to determine whether the
open piece of water in gquestion
comes within the by-law. Nor is it
necessary for me to determine
whether water, which is only poten-
tially offensive after it has been
accumulated, is  offensive  water
within the mmeaning of the by-law.
. With regard to the firgt of thesc
questions, liowever, T may mention
‘““ open  piece of water,” would in-
incidentally that the expression
mittently existing piece of water.”’
With regard to the second point, I
do not think that water or fluid,
which is pefectly sweet when it
emerges ‘from the premises of the
manufactory, can he considered of-
fensive water, merely because when
it is aceumulated elsewhere it is
liable to  hecome offensive, 1t
(1) (1863) 18. C.B. (N. 8.) 479.
(2) 1885 52 L. T. (N. 8.) 99.

is undoubtedly a serious matber
for the local authority if a manu-
factory can be allowed to discharge
either an offensive fluid, or a fluid
that 15 certain to become offensive,
into an open space within the con-
trol of the authoity, and if from foul
water so  accumulated offensive
smells ean be generated to
the annoyance of the public,
[ imagne the law must he
capable of coping with such @
case, and it may well be worth
while to consider in future cases,
whether such a proeeeding would
not. come within the general See-
tions of the Penal Code with re-
gard to nuisances, namely, Sec-
tions 261 and 283. With regard to
the present appeal, T do not think
it is well founded, and it must there-
fore, be dismissed with costs.

(Appeal Dismissed.)

Present: Bertram, C. J. and
Jayewardene, J,

MUTTU CARPEN CHETTY vs.
SAMARATUNGE.

42 D. C. (F) Kandy 31068.

Promissory note—Endorsement after

payment by the maker—Rights of a
holder in  due course—Where an
English statute is identical with a
local  statue English decisions to be
followed.

Hexp : (a) Where a negotiable in-
strument  remains current, i.e,,
where it has not come back into
the hands of the maker, even
though it has been paid there is
nothing {to prevent a person to
whom it has been endorsed for
value without knowledge that it
has been paid, from suing,

(b). Where a note comes back
into the hands of the maker
ils re-issue or negolbiation con-
fers no right on an endorsee,
and it stands on the same
footing as if the mote had heen
issued for the first time without
a stamp,
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H. V. Perera for plaintiff-appellant
Allan. Drieberg, K, 0, with K, (',
Fonseha for respondent.

Bertiam, C.J., gave judgment dis-
missing the appeal with costs.

Jayawardene; J.. in the course of
hiz assenting judgment said :—T agree.
Notwithstanding Mr. H. V. Perera's
able argument for the plaintiff-ap-
pellant, I think that the judgment of
the learned District Judge is, on the
facts and circumstances of the case,
correct. The strongest point against
the plaintiff is the long and unex-
plained delay in hringing the action.
That not only led the defendant to
believe that the note was paid off,
hut has also rendered it most diffi-
cult for the- defendant to
adduce  evidence in  proof  of
the fact  that the  amount
due on the note was paid off in the
course of the transaction he had
with the payee of the note, who is
the plaintifi’s brother. There is also
another matter to which I should like
to vefer. It appears to have been
contended in the lower Court that, if
the promissory mnote had been en-
dorsed after it had been paid and dis-
charged in the manner indicated
in the answer, it could not
be sued upon even hy an endorsee for
valnable consideration—see  issue
No. 2. This contention is based on
the authority of the ecase of Jaycwar-
dene v, Rahoiman Lebbe (1) wherp
it was held that when & promissory
note payable on demand is paill by
the maker it ceases to be a nete, and
that negotiation after the date of
payment does not give any right to
a bona fide holder for value to sue on
on it. This is a judgment of a Bench
of Three Judges. It is, T am afraid,
due to a misapprehension of the effect
of certain English decisions on which
it 13 based. I have come across a
caso [Glosscock v, Balls (2)], which
throws considerable doubt on the por-
rectness of ihis legal decision. In
the English case, which is not refer-
red to in the local case, it is pointed
out that it is only where a note comes
back into the hands of the
maker that its re-issue or mnego-
tiation confers mo right on an en-
dorsee, and this because of a prohi-
hition under the Hnglish Btamp Act,

T () (1919) 21 N. L. R. 178.
(2) (1s89) 24 L. R. Q. B. D. 13.

In  that case  Lord Esher,
M. R, said: “It has been
held that there may be
a defence to an action by a bona fide
endorsee for value, where the mnote
has been paid and has come back
into the maker's hands before it
was  endorsed to the plaintiff.
That defence does not arise in res-
pect of any merits of the defendant,
but because the Stamp Act has not
been complied with. In such a case
it has been held that there was a
re-issue of the note, and, therefore,
the case stood on the same footing
as if the note had been then issued
for the first time without a stamp.
The meffect of non-complinnce with
the stamp laws is that the note is
not a negotiable instrument and is
not capable of endorsement. Such
a defence only arises where there has
been a re-issue of the note. The
note cannot be said to be re-issued,
unless it gets back again into the
power of control of the maker, If
a negotiable instrument remains
eurrent, even though it has heen
paid there is mnothing to prevent a
person to whom it has been endorsed
for value without knowledge that
it ‘has been paid from suing.
This - case is mnot within the

rule applicable to such cases
as  Bartrum M. Claddy  (3).
Bavtrum vs. Caddy (3) is ote of the

cases relied on in the local case.
The English case was decided by the
Court of Appeal, and a decision by
the Court of Appeal in England,
and an English statute identical with
the local statute is binding on our
Courts—see  Trimple vs, Hill  (4)
where the Privy Council laid down
the rule that where the provisions
of a Colonial statute are identical
with those of an TEnglish statute,
the Colonial Courts should follow
the degisions of the Court of Ap-
peal on the Imperial statute. In
Molideen vs. Banda (5) this rule was
followed. The local law relatinz to

Bills of TExchange and promis-
sory notes s contained in
the Bills of Exchange Act. There are

therefore two decisions on the point
in guestion, which are equally bind-
ing on this Court, and when a
suitable occasion arises it will have

5. A. 0. 342,
(9 1 N, L. . 51.
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to decide which of them it will fol-
low. 1 have taken this opportunity
of pointing out the state of the law
on the subject as the point is one
of great importance to and of fre-
quent oceurrence in our Courts,

- (Appeal Dismissed.)

Present: Bertram, C.J. and
Garyin, J.

PUNCHI BANDA vs, MEDAN-
KARA UNANSE.

95 D. C. Kegalla 5997
Decided: November 10, 1924

Alleged ancestral proprietorship of
Buddhist temple—Right to appoint
incumbent—Action to remove offici-
ating priest and trustes under the
Buddhist Temporalities Ordinance—
Limited rights of a paraveni nilla-
karaya.

Hrpep : —The rights of a para-
veni milakaraya of a- Buddhist
Temple are incompatible with a
heredity right to appoint the
incnmbent.

Navaratnam for the appellants,

D. B, Jayatiloka with B. L. Percira
for regpondents.

Bertram, C. J:—This is an action
relating to a Buddhist Temple said
to be of some antiquity, and known
as the Bihiwela Vihare. The plain-
tiff claims to be actually the pro-
prietor of this temple, as well as of
the pansala situated in the neigh-
hourhood of the temple, and of the
certain lands, in particular the land
known as Viharagewatte. He claims
an ancestral proprietorship in the
temple, and apparently also a right
to appoint the incumbent of the tem-
ple from time to time. He brings
this action demanding the ejection
of the present incumbent and his
pupil, as well as the frustee of the
temple appointed under the Bud-
dhist Temporalities  Ordinance.
He gives evidence that his family
for generations past have exercised
the rights which he claims. He fen-
ders in evidence the record of the
case instituted in the year 1876 by
his father Kiri Banda against the

incumbent for the time being uand
the “° High Priest’” of Malwatte
Vihare, Kandy. In this action the
extensive claims I hayve mentioned
were asserted and appavently sue-
cesfully asserted. He further gave in
evidence a deed No. 6641 of 21st Feb-
ruary, 1874 in which he purported
to appoint the late incumbent of the
temple Baranankara Unnanse. He
produces no grant of any deserip-
tion in support of his own title.
But it is quite possible that, if
these fagts were more substantiated,
we might draw the inference that
this temple belonged to the temples
in respect of which under the Kan-
dyan Kings grants were from time
to time made to families. In the
old case of Dantura Unnanse f£painst
the Government of Ceylon, which is
referred to in the case of Unnanse
v. Unnanse (1), 1t was stated by the
assessors ‘‘that there welre numerous
temple estates in the country pos-
sessed by hereditary right, and that
is incumbent on the proprietors of
such estates to keep in repair the
temples erected thereon and to have
the sacred duties duly performed.
Generally a  member of the
proprietary family is ordained
priest with view of offi-
ciating, bunt if thers is no mem-
ber eligible to the priesthood, some
other priest is selected to officiate.”
I need not quote very fully all the
opinions of the assessors as the case
is fully referred to in Unnanse v
Unnanse(l).

As T say, we might presume that
the temple belonged to this class
of temples, and that the plaintifi’s
family had certain hereditary rights
in connection with it, but for car-
tain circumstances which seem wholly
inconsistent with the claim. Tt s
impossible for us to say how these
circumstances avose, but they are
fully recorded in the Bervice Tenures
Register. Not only are they formally
recorded, and this record alone
might not perhaps bhe sufficient
evidence of the validity of the facts
there recorded, but it is expressly
admitted by the plaintiff that his
position is in accordance with the
Register. The Register discloses that
he is 1he paravani nillkaraya of
some at any rate of the lands
which he now claims te own, and

(1) 1921 22 N.L.R. 323.
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that the temple, if one may use the
term, is his overlord, Not only is
this recorded in the Service Tenures
Register, but in an aetion brought
against him by ihe incumbeni when
he purperted v appoint, he adm'i-
ted that he was the paravani nil-
lakavaya of the lands referred to,
and maintained that he had always
rendered the requived service. [ am
totally at a loss to ré-
concile  the  hereditary  rights,
set out; by the  plaintiff,
with lhis position as paravani
nillakaraya of the temple, particu-
Iarly wlien one notices the nature
ol the services which we see is under
an obligation to perform. It is hard-
ly necessary, therefore, to discuss
the vight which ae claims to ejoet
the incumbent and his pupil, based
wpon the supposition that he him-
self is entitled to appoint and dis-
miss incumbents,

There appears to be no doubt that
in the year 1880, the supe.ior of the
Malwatte Temple purported to es-
tablish the institution of pupillary
succession of a formal manner with
regard to this temple. T would draw
attention to the observation of De
Sampayo J. in Unnanse v, Unnanse
(1) on page 328, where he expresses

the opinion that in  the case of

Viharagamas, which he discusses,
“when an appointment is once
made the rule of pupillary succession
begins to operate.” T should pre-
fer to reserve my own opinion on
that point until T have had an op-
portunity of more fully investigating
the subject. All T would say at pre-
sent ig that the present incumbent
holds his office as the pupillary sue-
cessor of Saranankara Unnanse,
who was the incumbent of the temple
from 1881 to 1914, and that the pre-
sumption is that the rule of pupil-
lary succession applies to all Viharas
unless the contrary is shown, The
contrary has not heen shown in this
case, and there is no ground what-
ever for suggesting that the present
plaintiff, as a paravani nillakaraya,
has any right to eject any incumbent
from the temple.

The plaintiff is apprehensive that
the form of the decree may seem to
deny him such rights as he may have
as paravani nillakaraya in accordance
with the Service Tenures Register.

N

(1) 1921 22 N. L. R. 328,

|
|
|

I thinlk, to quiet his apprehension,
words may be irserted in the decree
to the effect that nothing in the
decree should be deemed to prejudice
or bhe inconsistent with the rights
of the plaintiff as paravani nillakar-
aya as recorded in the Service Tenures
Register., Further there seems di-
vergence of view in regard to the
land  deseribed as  Pansalwatte,
and ag to whether it ig included in
the Pansalawatte Gamage Panguwa
referred to in the Service Tenures
Register. Tt is understood that the
right is veserved to the plantiff, it he
thinks fit, te bring a separate ac-
tion for the assertion of this right,
which is contested by the defendants
in this action. Bubject to this, T
think that this appeal should be dis-
missed with costs,
Garvin J:—1 agree.
(Appeal Dismissed.)

Present: Bertram, C.J.,
and Garvin, J.

In the matter of sn application
by Ramanayakage Caroline Nona
under Ordinance 15 of 1876.

167 D.C. Inty. Colomho 1181.

Argued and decided 20th
Noy. 1924,

Matrimonial Rights Ordinance 15
of 1876 and Married Woman's Pro-
perty Ordinance 18 of 1923—Aliena-
tion of immovable property acquired
before the commencement of Ordi-
nance 18 of 1923 by a woman married
before that Ordinance—Husband’s
consent necessary—District Court’s
jurisdiction.

Hero ;: —(a). The husband’s right
to restrain his wife from dispos-
ing of her immovable property
without his writtem consent and
the wife's right, in the event of
her husband refusing his consent,
to apply to the District Court for
an order dispensing with that con-
sent, in respeet of property acgu-
ired before the commencement of
the Ordinance 18 of 1923, by a
woman married before that Ordi-
nance, are unaffected by the repea)
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of Sections 9 and 12 of Ordinance
15 of 1876.

(b). The Distriet Court is given
the necessary jurisdiction by the
preservation in favour of the wife
of her rvight to apply to the District
Court for the purpose of dispens-
ing with the husband’s consent.

Weerassoriya with Hulugalle for ap-
pellant,

Canjimanathan as a@micus euriae.

Berfram, '. J:—This question we
have to consider is a very simple one,
and the parties are not in any dis-
agreement. An order has been
made by the District Judge, which
he appears subhsequently to have seen
nceasion to review in another case,
The question which we have to
ronsider is this. When a married
woman, married before the Amend-
ing Ordinance No. 18 of 1923, desires
to alienate property acquirved before
the commencement of that Ordinance
is it neeessary for her to obtain the
consent of her husband in pursuance
of Section 9 of the Matrimonial
Rights and TInheritance Ordinance
of 1876, and if her husband refuses
tis consent is she entitled to obtain
from the District Conurt an order au-
thorising her to dispose of the pro-
perty without her hushband’s consent ?
It seems to me that both these ques-
tions must bhe answered in the affir-
mative. By Section 4 of the Amend-
ing Ordinance No. 18 of 1923, Sce-
tions 5 to 19 of the princiapl Ordin-
ance arve vepealed. The repealed
Sections thus include lioth Section 9
and Section 12; but it is provided
that this repeal shall not aflect any
right acquired while such Sections
are in force. By their marrigae while
those Sections were in force, the hus-
band and wife in this case acquired
certain mutnal rights. The hushand
nnder Section 9 acquired a right to
restrain lis wite [rom disposing of
fior immovable property without his
own consent. The wife acquired a
corresponding vight, in  the ‘event
of her hnshand refusing his consent,
to apply to the District Court for
an order dispensing with that con-
sent; the conditions under which the
Court could dispense with that con-
sent being defined in the Section.
Both these rights are conseguently
nnaffected by the repeal of Sections
9 and 12, and in so far as the Distriet
Court requires any authority for ex-

ercising the jurisdiction to give that
consent—a point which seems to have
occasioned some difficulty in  the
learned Judge in the subsequent case
referred to—it seems to me that juris-
diction is impliedly given by preser-
vation in favour of the wife of her
right to apply to the District Court
for the purpose. I may point out at
the same time that section 10 (2)
of the Ordinance clearly implies the
view of the law which I have just
expressed. It implies that any
woman married before the commence-
ment of the Ordinance would require
the written consent of her husband
in order to dispose by sale of any im-
movable property to which she had
become entitled before the commence-
ment of the Ordinance.

The situation, therefore, ap-
pears to be this; the learn-
ed District Judge in this case
now before us expresed the opinion,
of her immovable property acquired
before the Amending Ordinance, that
the wife in this case should obtain
the consent of her husband, He also
expressed the opinion that the Dis-
trict Court has no longer any juris-
diction to make the order applied for,
The views on further consideration
the learned Judge has seen fit to
abandon for those which I have al-
ready expressed.

The case must go back to the Dis-
trict Court with a view to the Dis-
trict: Judge’s considering whether
the conditions under which the Dis-
triect Court may make an order dis-
pensing with the husband’s consent
have been satisfied; in particular, as
to whether the hushand's consent,
in the circumstances, has been unrea-
sonably withheld. The appeal, there-
fore, should he allowed, but there
shall be ne order as to costs.

Garvin J:—I agree.

(Appeal Allowed.)

R et

Present: Bertram, Q. J.
and Jayewardene, J.

WALKER vs. MOHIDEEN.
121 D. C. Colombo 7608
Argued 2nd October, 1924,

Decided 19th November, 1924,

Mortgage decree contains no express
sonditions as to conduct and condi-
tions of sale—Conditions of sale filed
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subsequently and permission granted
to the mortgagee to bid at the sale—
Procedure net justified by the Code
and therefore irregular—Civil Pro-
cedure Code ss. 201, 272, 224, 344,
336—384 and 197.

Hemn:;—(a) Section 201 of the
Civil Procedure Code lays down
a particular course of procedure
where o martgagee seeks the special
divections of the Court for the
exccution of the mortzage decree.
Where a mortgagee applies for such
special directions, he must do so
before decree is entered, and the
Court has no authority to give such
directions except in the decree it-
self.

(b). Section 272 of the Code un-
der which permission may boe grant-
ed to jndgment creditors to pur-
chase at a sale in execution of their
decree has no application to a
sale nnder an order to sell.

(¢). Of those Sections dealing
.with execution sales only Sections
336 to 884 have any application to
sales in  execution of mortgage
decree.

Per Jayewardene, J: =% 1In
wy opinion our Courts do not suffi-
ciently regulate and control sales
under mortgage decrees.”’

C. A V.

BOW., Jayowardepe, K.tf., with
taniimanadan for appellant.

Drvicherg, K00, with Keanemon for
respondent.

Jayewardene, J.: This cuser rais-
es an impeortant point of practice
regarding the execution of mortgage
decrees under the Civil Procedure
Code.

The plaintiff obtained judgment by
default on o mortgage bond granted
by the defendant for Rs. 75,000.00.
On the 16th of August, 1923 a mort-
gage decree was entered rveguiring
the defendant to pay this sum with-
in one month of the decree and dec-
laring the mortgaged property bound
and execufable; and in  defanlt of
payment of the principal, interest
and costs within one month, the
nortgaged property was ordered to
be sold by the Fiscal and the proceeds
applied in payment of the amount
due. The decree confained no ex-
presg divections as to the conduct
and conditions of sale as provided for
by Section 201 of the Civil Proced-
ure Clode. 1L merely divected thal
the morlgaged prentises be sold by the
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Tigeal. On the I5th of September the
plaintifi’s Proctors filed conditions of
sale for approval and applied for
execution of the decree by the issue
of an order to sell the mortaged pro-
perty. The conditions submitted for
approval were the printed conditions
under which the Fiseal usually sells
property seized in execution of money
decrees and the application for an or-
der to sell was made in terms of See-
fion 224 of the Civil Procedure Code
and in the form preseribed under
that Section. Section 224 indicates
the procedure to be followed where a
party is seeking to execife a decrec
to pay money. The conditions were
approved and the application for an
ovder to sell allowed. The order
to sell issued by the Court, which is
at page 135 of the record, directed
the Tiseal Western Province or his
Officers ** to sell by public auection
after giving ten days previous notice
by afixing the same to the Court
house and after making due publica-
tion.”” On the 1st of October the
plaintifi's Proctors moved in terms
of Section 272 of the Civil Procedure
Code that the plaintiff he allowed fo
bid fer and purchase at the sale and
that the Fiscal be directed to give
the plaintiff eredit to the extent of
hig claim. Tn the same motion they
asked for a direction to the Fiseal to
put up the property for sale, first,
at the amount of his valuation, and
if ther were no hidders, then, at the
amount of the plaintiff’s claim, and
if there be no bhidders, then immiedi-
ately thereafter, to put up the pro-
perty for sale to the highest hidder.
This application was also allowed by
the Court. The property was accord-
ingly sold on the 215t of January, 1924
and purchased hy the plaintiff for Rs.
100. On the 19th of February beforn
the sale could be confirmed the de-
fendant moved to have the sale sef
agide. The application was based on
Section 344 of the Civil Procedure
Uode, and the main ghjection taken
was that the reguirements of Sec-
tion 201 had noet heen complied witli,
in that the conditions of sale under
which the property was sold were not
referred to in the deeree, and the
permission to the judzment ereditor
to purchase was not embodied in the
decree.  The learned District Judge
held that the words of Section 201,
providing for the giving of direc-
tions us Lo the conduct and condi-
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tions of the sale, were not tmperative.

hut permissive and that the See-
tion did net prevent the Court from
eiving such directions and permission
to the plaintiff to bid for or purchase
otherwise than in the decree _and
o 'snuissed Lhe defendant's application.
The defendant appeals and the same
objections have heen pressed hefore
ns. Th question whether that part
of Section 201 which empowers the
('ourt to give directions in the dec-
ree is imperative is not free from diffi-
onlty.

Section 201 runs as follows.—

“When the action is to enforce
a right of sale under a mortgige,
and the Court finds for the plaintiff,
ibe decree shall specify a day on or
bifore which the money deereed to
be diue on the mortgage with inter-
est thereon from date of action to
date of payment and costs of action
shall be paid, and shall divect that
in default of such payment within
the period so prescribed the mort-
gaged property shall be sold and
the Conrt moy in such decree for
snle give such directions as to the
conduct and conditions of the sale

(including the purchase), and the

person who shall conduct it and as

to the terms of the instrument of
convevunce and the party or parties

by whom it shall be executed, s

it may think fit.”’

Prima facie, the use of the word
“may” would indicate that the pre-
vision is not imperative, but merely
permissive, but in many cases it has
been held that “‘may,” when it ig
used in statutes imposing a duty or
conferring power, has a compulsory
or ohligatory forve, and it is equiva-
Jent to “must.”’ There is no doubt
that if plaintiff asks in his prayer for
dirvections as to the conduct and con-
ditions of sale the Court is bound to
ezive such directions in the decree. In
that sense “‘may’’ is equivalent to
“must’’ in the section, Maxwell in
the Interpretation of Statutes p. 360
Edition 4. But the gmwestion here iz
whether that is the only stage ab
which such directions can he given,
or rather whether the Court can give
them after decree lLias been enterad.

It would serve no uselul purpose
to examineg the authorities cited to
ug, for, in my judgment, the prin-
viple applicable to the determination
of the question whether the word
Ymay®™ 15 wsed in an obligatory and
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exclusive sense in section 201, s Lo
be fonnd in a passage in the judg-
ment of Lord Selborne in  the well
known case of Jalis v. Bishop of Ox-
ford L.R. (1879) 5 A.C. 214 at page
215, where the nobla Lord said :—

“ The language (eertainly fonnd
in authovities entitled to very high
respecet), which speaks of the words
Yit ghall be lawtul,” and the lLike,
when used in public statutes, as
ambiguons, and susceptible (accord-
ing to certain rules of construetion)
of a discretionary or an obligatory
sense, is in my opinion Inhagccu-
rate. I agree with the moble and
learned friends who have preceded
me, that the meaning of such words
is the same, whether there is or not
a duty or obligation to use the
power which they confer. They
are potential, and never (in them-
selves) significant of any obligation.
The question whether a judge, or
a public Officer, to whom a power
iz given by such words, is bound to
use it upon any particular occasions
or in any particular mammer, must
be solved aliunde, and, in general,
it is to be solved from the context,
from the partieular provisions, or
from the scope and objects, of the
enactment conferring the power.”
The words discussed in that judg-

ment were ““it shall be lawiul’® but,
as Lord Blackburn remarked in the
sume case, words conferring a power
arve equivalent to “may.” The ques-
tion therefore whether the word
“may’’ is used in an imperative, or, T
should say exclusive sense, must he
solved hy a consideration of ““the con-
text the particular provisions and the
general scope and objects of ihe
enactment conferring the power.”
Now section 201 forms part of a
code. The essence of a code is to he
exhaustive on the matlers in respect of
which it declaves the law, and the law
on any point specifically dealt with
by it must he ascertained hy refer-
ence to its provisions. It preseribes
a particular course of procedure in a
particular case that course or proce-
dure must be adopted and no other.—
topal Mandar v. Pudmanund Privy
Conuneil  (1902) 29 Cal. 707 (718);
“Cadifivation an British India!’ by
Achaviya p. 5. This section is one
ol 2 groop of  sections dealing  with
indgments and decrees and provides
for the contents of a decree passed in
an aclion {0 realise a morlgage, 1§



requires the decree to specify a day
on or before which the money decreed
to be due shall be paid, and to direct
that in default of payment within
the period prescribed, the mortgaged
property shall be sold, and the Court
may in such decree for sale give
directions as to the conduct and con-
ditions of the sale, ete. Now Counsel
has not been able to point ont to us
any provision in the Code which

enables the Clourt to give directions

as to the conduct and conditions of
the sale of mortgaged property at
any other stage of the mortgage
action, The plaintiff might desire to
have specifie mstructions given for
the execution of a decres or he might
prefer to execute his decree in the
same way as a simple money decree.
IT he desives to have the sale earried
out under special directions given hy
the Court, he must see that those
directions are given in the decree for
sale. | cannot see under what section
of the Civil Procedure Code or any
other Ordinance, the Court can give
these directions, once the decree has
been entered without reference to
them. The use of the words ‘“‘may’’
in one part of the section and ‘“‘shall”
in another ceases to have any sizni-
ficance, when we find that the Court
has no authority to give the directions
in question at any other stage of the
proceedings, Section 197 affords an
apt illustration of the alternative
right reserved to the Comrt. Under
that section, in the ease of mesne
profits which have a acerued prior to
the institution of an action for the
récovory of possession of immovable
property, the Conrt may either deter-
mine the amonnt and embody it in
the decree itself or may pass a decree
for the property and reserve the in-
guiry into the mesne profits to be
entered after the exeeution of the
decree.

Section 201 alone gives the Court
authority to give dirvection for the
sule: of  mortgaged property. The
plointiff may apply for sueh directions
or e may uop, but i he Jdoes apply,
he must do so Dbefore decree is
entered, and the Court has no autho-
rity to give such directions except in
the decree itself. The procedure
adopted by Lhe plaintiff in  the case
cannot he justified, unless we read
some stuch words as “‘or at any time
priov to the execution of such decroe”’
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before the words “give such direc-
tions, ete,”” in the Section. Bnch
words are not found in the Section
and there is nothing in the Code
which would justify us in  rveading
them inte it. Considering therefora
“the general scope and ohjects of the
enactment conferring the power,”
the power heing conferred by a Code,
the Court was bound to exereise il
in the particular maunner prescribed
hy the Code. There is no practical
difficulty in adopting such a conrse,
The conditions of sale may be incor-
porated in the decree hy reference
to conditions drawn up by each
Proctor and sanctioned by the Court
and made applicable to all sales under
morteage  decrees.  The procedure
followed in this case was, in my
opinion, not justified hy the Code and
therefore irregular. The conditions
of sale approved by the Court in this
case are open ta very serious objec-
tions.  These conditions are the
conditions under which the Fiscal
sells property in execution of ordinary
money decrees. The first condition
is that ‘“‘the sale shall be subject to
the provisions of the Civil Procedure
Code 1889.” This is too vague and
indefinite to be of any practical use.
There was evidently safety in this
vagueness for il would have greatly
puzzled the I'iscal to say which of the
Sections of the Code applied to mort-
gage sales. There are 837 Sections
in the Civil Procedure Code and oul
of these about a hundred deal with
execution sales, and it has heen held
that only those Sections grouped
under the head “General Provision,”
Sections 336 to 384, have any appli-
caption to sales in execufion of mort-
gnge decrees. This  condition iz a
niysterious one it it has any mean-
ing. Purehasers onght to he infarmed
of all the conditions under which a
property is being sold, instead of
heing referred to a Code which con-
tains a mass of provisions which arve
inapplicable to the sale at which they
have come to bid. In England in
the case of Hles by Court, the con-
ditions are passed by conveyancing
counsel and in our Courfs 1 think
grenter care ought to he taken in
drafting conditions for Court sales.
The order to sell issued to the Fisecal
is also open to much criticism, He
was commanded to sell the property by
public auction after ten days’ notice
Ly affixing the same to 1he Court
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House and after making due publi-
cation. Now in an ordinary Fis-
cal’'s sale when the property
seized exceeds the value of Rs. 1,000,
the sale cannot take place until the
property has been advertised in the
Government Gazette once at least 20
days prior to the sale (Section 256).
Here a property mortgaged for
Rs, 75,000 is ordered to be sold after
ten days' notice by affixing the notice
to the Conrt House., The Fiscal was
also commanded to make *‘due pub-
lication.” T am wunable to under-
stand what ““die publication’ means
when a sale is to be carried cut under
an orvder to sell. The Fiscal constru-
ed it as meaning advertising in the
Goverpnient Guzette, and he aeccord-
ingly inserfed an advertisement in
the Gazette. The Fisecal onght 1o
lhave been given specific directions as
to the mode of publication and adver-
tisement of the sale.

The publication of the sale in this
case was nob a “due publication' even
nnder the Civil Procedure Code.

Now we come to the plaintiff’s ap-
plication to bid for and purchase the
property. It is contended for the ap-
pellant that the permission for this
purpose and the terms on which such
permission is granted ought to be em-
hodied in the decree under section
2(1. In the present case the ferms
on whicli the plaintiff was allowed to
purchase were not embodied in the
decree,  Permission was obtained

under section 272 of the Code. 1In
" my opinion section 272 has no applica-
tion to sales under an order to sell—
it applies fo sales of property seized
in execution of a simple money de-
cree. 1t is to be noted that section
201 expressly requires that the direc-
tions should contain the terms on
which the plaintiff is allowed to pur-
chase the property meortgaged. It
appears o have been a matter of com-
plaint in the days before the enact-
ment of the Clivil Procedure Code that
morkgagees purchased the mortgaged
property for-a nominal sum and pro-
ceeded 1o realise the balance out of
the other property of the mortgagor;
and one of the questions (No. 6) on
which the Commissioners appointed
to inguire and report on the Law of
Mortgage in Ceylon invited the
opinion of witnesses was based on this
complaint.  See Appendix “A"” +{o
H. A. Jayewardene’s “Law of Mort-
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gage in Ceylon™ p. V.  As Mr, Ber-
wick states, in answer to this gues-
tion, persons are deterred from tak-
ing the trouble to attend sales by the
Iknowledge that another person, gene-
rally the mortgagee, intends to bid
up to a price beyond what they wme
prepared to bid. The same fesling
still prevails as is shown by the evi-
dence of the plaintifi's Proctor in this
case.

Mr. Berwick suggested thal a re-
served price should be placed on the
property or that it should be sold at
an Yapset’ or ‘fassessed” priza, the
price being determined by an eguit-
uble consideration in each particular
case of all interests concerned and by
a practical conzidervation of the pre-
sent and future and (vear future)
state of the market, The Commssion-
ors, however, made the following sug-
gestion for securing a fair market
by public auction —

(39) That on a primary mort-
gagee becoming purchaser in exe-
cution on his own writ of o single
security, the execntion debtor shall
he entitled to have credit for the
full amount of the decree, unless
the execution creditor shall, within
thirty days from the date of the
Tiseal’s sale, satisfy the Court that
the security was of less value than
the amount of the decree, and that,
it so sutisfied, and to the extent
determined by the Court after due
inguiry, the execution debtor shall
have credit only lor tlie less amount
accordingly.

(40) That in the event of there
heing more than one property mort-
vaged, the mortgagee seeking to
onforce his mortgage shall appor-
tion his debt between the several
mortgaged properties, and such
apporbionment sliall he eredited (o
the morteagor il the primary
morteagee huvs the security to
which the apportioned amount re-
lates, unless such apportionment
does not represent the fair market
vialue which the mortgagor must
prove as above; and it is proposed
that any such provision be not
retrospective.—Pages IV. and V.
When persons are deterred as above

described, the bidding becomes con-
fined to a few bhidders, if the mort-
gagee does not become the sole bidder,
He is thus enabled to huy the proper-
ty at a price which is much below ifs
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real valoe and recover the balance
Frome the othor propovty ol the debtor.
who therehy suffers great injury.

It is to weet this difficulty that
when the Civil Procedure Code was
introduced, the duly was imposed on
the Court of preseribing the terms
on which a morvigages should be allow-
ed to by the property.

Im my opinion our Courts do not
sufficiently regulute and control eales
under morvkgage decrees. Conditins
ol sale are aproved as a matter of
vourse and the mortgagee 18 permit-
ted to bid unconditienally for the mere
asking. This should not be so. The
Conrt should, particularly in the case
ol decrees under which valuable pro-
perties are Lo be offered for sale.
exoreise ibs discretion judicially, and
the moritgages should not be allowed
to hid except under such conditions
as wonld prevent the sale of the pro-
perty below its real value, and thus
avoid the possibility of loss and
damage not only to the mortgagor
bhut also to his unsecured creditors,
which section 201 was intended to
whviate,

I miight here repeat what Sir Cromer
Petheram, ¢ J., and Banerjee, J.,
said in a similar connection in Sheo-
nath Doss vs. Janli Prosad Sengh
(1888) 16 Culewtta 132:—

“Whilst we attach so much im-
portance to the leave of the Court
to  the decree-holder to bid, and
consider that it removes all  dis-
ability in him to bid, such leave
should be very cautiously given.
It should, in our opinion, be given
only when it is lound, alter pro-
ceeding with the sale, that no pur-
chaser at an adeqguate price can he
found, and even then it should be
given after some inguiry thal the
sale proclamation has been duly
published.”

The question remains whether the
sale now under consideration should
he set aside owing to these irregulari-
ties. The defendant was fully aware
of the fact that the property was to
be sold and it may fairly be preswmned
that le informed himself of the
terms and conditions under which the
sale was fo take plice. He raised
no objection then, but had the sale
stayved when it was first advertised
and ohtained time to settle his debt.
This he failed to do and ilie property
was then put up for sale and pur-
chased by the plaintiff. The plaintiff
is prepared to give the defendant
credit for the full amount due on the
decree entered up, he is also prepared
to cancel another bond for a sum of
Bs. 3,000 advanced by the plaintiff
on the security of certain property
belonging to the defendant’s sister
for the purpese of paying the rates
due to the Municipality on the pre-
perty sold.  The total amount due
to the plaintiff would now amoumt to
about Rs. 95,000, The defendant
would thus he obtaining aboud
Rs. 95,000 for his property, This is
T thinle a fair price in the present
state of the market. Tn ‘these cir-
cumstances the defendant will not
suffer any loss, and his substantial
rights will in no way be prejudiced
by the confirmation of this sale. On
the plaimbiff certifying of the decree
n this case and cancelling the hond
for Bs. 3,000 veferred to above within
fourteen days of the receipt of the
record of the case in the lower Court,
this appeal will stand dismissed and
the sale will be confirmed. There will
he no costs of this appeal. If the
plaintiff fails to certify satisfaction of
the decree and cancel the hond as
directed above, the appeal will be
allowed with costs in both Courts.

Bertram, C.J.:—I agree.
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JORDAN & Soxs have exceptional facilities for
the rapid execution of orders for COMPANY SEALS.
Specimens and estimates submitted on appli-
cation. Address dies and brass plates engraved at
the shortest notice.

DRAFT FORMS OF MEMORANDUM AND ARTICLES OF ASSOCIATION.
FORM A.—Comprehensive form for a Public Company, entirely superseding

Table A

3s. 6d.

FORM B.—For a Public Company ‘where Table A is adopted with modifications.

A copy of Table A is bound up with this Draft Form
FORM 0.-—Comprehensne form for a Private Company. entirely supersedmg

able A

2s. 64.
8s. 6d.

FORM D—Bor a Private Company where Table A is d.dopted with modi-

fications. A copy of Table A is bouud up with this Draft Form ..

2s. 6d.

The above Draft Forms, published by JORDAN & Soxs, LIMITED, are drawn settled,
and revised from time to tlme by eminent Company Counsel, to conform to the latest

Judicial decisions.

The printing charges are calculated on a "reduced scale if any one of

these Forms is used and the printing entrusted to J ORDAN & SoNg, LIMITED.

116 TO 118 CHANCERY

City Office: 18 Broad Street Place, E.C.2.

LANE, LONDON W. C. 2

Printing Works: 4-7 Bishop’s Court, W.C.2,
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