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These pages, prepared to be read before the Ceylon Law Students'
Union, are chiefly a compilation, in historical narrative, of notes made
by me when I was myself reading for the bar. The object aimed at
has been to give the student a comprehensive view of the sources
of the Roman Law, the different stages in its development, the principal
writers and commentaries on it, and its relation to the common law of
Ceylon. In order to attain this object, a few words, at least, have
been devoted to almost every subject of importance in connection
with the history of the Roman Law.

WP,

Celembo, 30th June, 1894,
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ANALYSIS.

Early Roman Institutions—Burgesses and Clients—the Populus Ro-
iy —the  Comiten, Ciododn—the Senate—the Quaesfores Paricidii—Succes-
sion of early Woman Kings —the Patricians and Plebeians—the Comitin
Centurinta —the Eaereitus-—the Comitia Tributa—the Praetors or Judges
—tbhe Consuls—the Practor Urbanus—the Prostor Perigrinus—the Dictator
—the Tribunes of the Plebs—the Hdiles—the Twelve Tables—the Leges
—the Plebiscita—the Senntus-consulta—the Mores Majorum—the Edicts of
the Practors—the Jus Gentwwm—the Jhs Honorariwm—its pangllel in
English jurisprudence—the  Response Prodentum—Juridieal writinga—
the Tripertita—the Tmperial Consbitutions—Succession of Roman Emperors
—the division of the Empire—the Theodosian Code—the Gothic Inva-
sion—the extingnishment of the Eastern Bmpire—the Edicta, Decreta
and (Mendatn, FEpistolae and Reseripta)—the Proeuleian or Pegasian
School of Law -the Babinians or Cassians—the ZLex Julla of Papin
Poppaea—the Perpefuanm Edictum—Scaevola and Gaius—Questions, An-
swers and Definitions of Papinian— Fragments of the works of Ulpian
and Paul—-the Gregorian amnd Hermogenian Codes—the Theodosian Code
—the Novellas-—the Fragmenta Vaticane-~the Mosaicarum et Romanorum
et Legum Collatio—the Consultatio Veteris Cujusdom Jurisconsulti—the
Breviarinm Aloricionum or Anieni—the Edict of Theodoric—the Papiniani
fiesponse or the Papian Law—Justinian—the Digest or the Pandecta—
the Interpolationss or Emblemate Tribonfani— the Institutes—the Codex repe.
ditas proelectionis—the Novellae Constitutiones (Novels)—the Corpus Juris
Clivilis—CUommentaries on the Institutes, the Digest, the Code and the
Novela —the Ecloga legum. or the Isanrian Law—the Prochiron—ths Epanagoge
—the Havilicne—the Scholin—the Roman Law in Gresce—in Ttaly—the Petfrus
—the Brachylogns—the School of Bologna—the (lossators—the Awuthen-
tieme —in France—tha Sehool at Montpellier—Pothier’s Commentaries—
the Civil Code—in Spain—the Siete Partidas—in (Germany—the Leges
Barbarorum—the Humanists—Heineecius—in Scotland —the Influence of
Rumﬁ on HEnglish Law -Opinion of Professor Stubbs—the Study of the
Rowm® Taw confined to the Clergy, and that of the Common Law ban-
ished from the Universities—the modern Tnns of Court—the Roman
Law in Holland —the University of Leyden—Doneau—Grotivg, Vinnius,
Van Leeuwen, Huber, Voet, Westenberg, Schulting, Noodt and Bynker-
shoek and their works—the Roman Duteh Law in Ceylon—the extent
of its authority—the once-suggested introduction of the whole of the
English Law of Contract and Tort -its impracticability here—the suitability
of Roman Law te Native Institulions—the importance of its study.
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THE ROMAN LAW AND (TS BEARING ON THE
COMMON LAW OF GEYLON.

(AN HISTORICAL OQUTLINE.)

[‘[[HE early stages in the development of the Roman Law are so
: intimately connected with the history and political institutions
of ancient Rome that, in order to gain a correct and comprehensive
view of the gradual progress of that law, it is necessary thab some events
of that history and some details of those political institutions should be
somowhat minutely traced.  In doing so, however, T shall endeavour,
as far as possible, to keep clear of dates and such facts as do not
immedistely bear upou the subject of this paper, so asz to present
to you an unencumbered outline of those events and details.

To Romulus, the reputed founder of Rome, are attributed all her
carly institutions—social, political and military. The whole population
was divided into two classes-—the burgesses or vilizens on the one
hand, and their clients or dependents on Lhe other, The burgesses
were called, in relation to their clients, patrons, and were expeeted
by law or sastom to defend the lagter from all wrong and oppression,
while the elients, on their part, were honnd to render certain services
to their patrons, The burgesses engrossed all political rights, and
made up what was, ab the time, called the Fopulus Eonwtnys or Body
Politic of Rome ; and their elients were at the mercy of their patrons,
and had no place in the State, nor the right of coumubizm or inter-
marriage with their patrons. Tho burgesses were divided by
Romulus into three classos or tribes eorresponding, it iz probable,
to the three canfons of anelent Rome, of the members of which
they are supposed to have been, in fact, an amalgamation, Let me
heve pause to traece shortly the history of these three cantons.

4The carliest wars of the Romans were, as you are aware, with
the Sabines. They ended in a peace by which the people of Rome
and of Cures, a Sabine city, were nnited into one community. Titus,
the Sabine king, and Romnlus were to retain joint autherity, and to
debate on matters concerning all.  During those wars, the Etriseans
were powerful by land and sea ; and under theiv chief, Cacles Vibenna,
are said to have assisted Romulus against the Sabines; and when
peace was made, they were allowed to become membors of the new
community, The three cantons were, therefore the Homnes or
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Romans of Romulus, the Tities or Sabines of Titus, and the Luceres
or Etruscans of Cacles,

The burgesses, to repeat, were divided into three tribes corre-
sponding to these three cantons. HKach tribe was subdivided into
ten curige, and each curie had a chief officer ealled its Curio. In all,
therefore, there were thirty curige, and they met in their assembl
called the Comitic Curinfe to vote an all matters of State which the
king was hound to lay hefore them.

Besides this large assembly, there was a select body for advising
the king called the Senate or Council of Elders. This consisted,
at first, of one hundred members from the Rammian enrig, but
“ subsequently two hundred more were added from the Titian and
Eitrusean, so that, at the time of Tarquinius Priscus, they numbered
three hundred.

A short interregnum followed the death or, rather, the sudden
disappearance, aceording to legend, of Romulng, and Numa Pompilins
was chosen king,  Tullus Hostiling was the next king, and to him is
attributed the creation of judges, called gquaesiores puarvicidii, to try
matters of life and death in place of the king, Ancus Martins and
Tarquinius Priscus came next in their turns. T must here hreak off
the narrative for o short account of the class of freemen who were
now rising to significance, and were called the plebeians,

The plebeians were neither patrons nor clients. They were like
clients, in that they had no part in the Government, and were exelad-
ed from the patrician houses, and could not intermarry with the
patricians ; hut they were unlike the clients, in that they were
quite free and independent, subject to no lord exeept the king
and the laws. How did this plebs or body of commons come
into heing ! Tt is probable, says Mommsen, in his elaborate history
of Home, that, at the first settlement of the city, there were
a number of people, previously dwelling about the seven hills,
who were made subjects without their beecoming elients. These
were the original plebeians, that is, freemen without political rights.
Their numbers were afterwards much inereased in various ways—
A patron might warvy a client’s daughter, or a client might marry
a patrician lady, and then the children would be neither patricians
nor clients. Again, 2 patron might die, and leave no heirs, and then
all his clients would hecome independent having no lmd. But
the third class was mainly formed by the addition of Latins who
were not powerful enough to gain admittance into the patrician
gentes and tribes. King Ancus had peopled the Aventine with Lutins,
and conquered all the country between Rome and the sea. The
new scttlers were admitted into the ranks of bur esses, and all the
burgesses. of conquered towns who continued to dwell at home swelled
- the number of the plebeians or commons of Rome,

o
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To continue the history—Tarquinius Prisens was snceeeded by
Serving Tullins who created a new popular assembly—the comitia
centuriulie—which was to include all the citizens—patricians and
plebeians alike. The whole form, divisions, and nature of this assem-
bly were originally military. It was calléd the evercitus ; it met in
the field of Mars outside the city ; the members appeared in arms
of their respective divisions, and gave their votes in the same manner,
The new centuriate assembly slowly but surely assumed to itself
all the political rights which belonged to the curiate assembly, and
the plebeians were thus, in process of time, made members of the
populis.

Rome had, by this time, by conquest, gained large acquisitions of
territory in Latium, and some, probably, on the Htruscan side of the
Tiber.  Servius distributed the whole Roman territory, as he found
it, into more than twenty tribes according to divisions of the soil,
and in these tribes the plebeians only were enrolled ; and the plebeians
havine thus received a constitution of their own, nsed to meet in
the forum on market days to settle their own affairs i the
Comitin Tributa.

Such then is the outline of the Roman Constitution during
the regal Government. The patricians met in their ewrice in the
Commitia. Curiate at the high or narrow end of the forum ; the plebeians
met in their tribes in the Comitia Tributa at the low or broad end of
the same famous piece of land; the whole people—patricians and
plebeians alike—met in the field of Mars aceording to their classes
and centuries in the Comitia Centwrivla.

Qervins Tullius was succeeded by Lucius Tarquinius. Targuin,
says the historian, was violent, rapacious and crnel, and was expelled

from the country by the people, and the royal dignity at Rome was
thus abolished in 509 B.C.

Two magistrates were now appointed 0 supply the place of
the King. They were originally called practors or judges; It
were, in after days, known by the name of Consuls. They were
clected yearly at the great assembly of the centuries, and had
sovereign power conferred upon them by the assembly of the cuine.
But about the year 367 B.C., as a consequence of the long dispute
for power between the patricians and the plebeians, they were divested
of all judicial authority which was put into the hands of a supreme
patrician judge called the Praetor of the eity—Fraelor Urbanis—
and when Sicily became subject to Rome, and a new court was erected
for the decision of cases in which foreigners were concerned,
and Spain was constituted a double province, the praetor perigrinus
and four other praetors were appointed. In time of war a single chief
called dictator ov master of the people was clothed with sovereign
power both in the city and out of it, and endowed with great freedom
of action, although his authority did not last beyond six months,
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Fifteen years after the expulsion of Targuin the proud, Appins
Clandins and Publius Servilins were Consuls, The plebeians were
at this time smoarting under great grievances.  “'Thev eonsisted en-
tirely of landowners, great and small, and hushandmen ; and the
mass of them were petty yeomen, Most of them lived in villages
and small towns which in those times were thickly sprinkled over
the slopes of the Campagna. The patricians resided chiefly within
the city, and they had the labour of their chients to &ill their
farms.  They had "also the exclusive use of the public land pay-
g o very small quitvent to the Treasury, The necessity of
service in the army or, more properly, the militia weighed heavily
on the plebeians, as they were obliged to serve in person thus leaving
their farms wneared Tor, whereas the rich patrician rendered his
services throngh clients or hired lahourers. The plebeian might at
any time Lie reduced to heggary by a sudden foray of the enemy,
whereas wealth always provided the patrician with some means of
defence or place of refuge.  Though the Consuls were clected hy
the centuriate assembly, the curiate assembly retained in theiv own
hands the right of conferring the paperinm, which amounted to a
positive veto on the election by the Iarger body. The Roman laws
of debtor and creditor were severe, and they fell heavily wpon the
plebeians, as the rich patricians were often the lenders, and thoy the
borrowers.,”  The distress of the plebeians led them to demand ad
obtain political protectors. The army chose their own leaders, and
of their own acccrd marched northward, and oeccupied the Hill
which commands the junction of the Tiber and the Anio. Here
they determined to scttle, and form a new cily leaving Rome to
the patricians and their clients. The patricians having lost the
best of their soldiery and the enltivators of the greater part of the
Roman tervitory, sent repeated embassies to treat with them, aud
terms were ultimately agreed upon, the chief of which were that
two of themselves should be appointed to protect the plebeians
aguinst the patvician magistrates, if they acted eruelly or unjustly
towards the debtors, The two officers were to be ealledl the Tribunes
of the Plebs: and their persong were to be sacred and inviolable
dwing their year of office; whence their office was called Sucrosanci
LPotestus.  Their number wis snbsequently inercased.

At the same time with the appointment of these protective officers,
the pleheians were allowed the right of having two Aidiles chosen
from their own hody, whose business was to preserve ovder and
decency in the streets, and to provide for the repair of all buildings
and roads. They had also other finetions partly beloging  to
Police Officers and partly to Commissioners of public works.

One more so-called historieal event T have to trace to conmplete
the category of political institutions, whenee sprang what are now
known as the sourdes of the Roman Law until af least, the time
of the Empire.
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Notwi thstanding the concessions to the plebeians above referred to,
their position was still unsatisfactory. An Agrarian law, manifestly in
their favory, proposed hy Consul Spurins Cassins, and passed after
much opposition by the patricians, Legan to be evaded with impunity
by the latter who alse contrived to renew most of the former
laws that operated unfairly towards the plebeians, In tho year
462 po. Terentilius Flersa, one of the saered college, came forward
with a bill to appoint ten men to draw up constitutional Lews to
regulate the fubure relations of the patricians and the plebeéians,
It iz needless to pursne the different stages of tho hill, but suffice
it 10 say that it was vehemently opposed by the patricians, and
a compromise wias made to appoint three men who were to travel
to Greece, and bring back a eopy of the laws of Solon aud
the laws and institutes of (reek States, which they might, deer
good and useful.  These were to he the groundwork of a new
code of laws such as shonld give fair and equal rights 10 hoth
orders, and restrain the avbitrary power of the patrician magistrates,
The three men who were thus sent returned in the third year
(B.. 452). Moderate connsels now prevailed ameng the partictans,
and, after some delay, they agreed to suspend the ordinary
government of the Conauls and their officers, and in their stesd
to appoint a council of ten who were to exercise all the functions
of Government, and to draw up o Code of laws by which equal
justice was to he denlt out to the whole Roman people.  Before the
cend of the first year of their office, they drew up a Code of Ten
Tables which was posted in the forum, that all citizens might examine
it, and suggest amendments for the consideration of the decemvirs,
In due time, the Ten Tables wore confirmed, and made law at the
eoinitin of the eenturies, and two wiore were subsequently added, thus
completing the Tiwelve Tables which have played so great a part
in all sulizequent Roman jurisprudence.

Only fragments and historical notices of the Twelve Tables now
remain, and ns the resull of the labours of James Godefroy, ITanhold
and Dirksen, we have an intelligible and systematic arrangement of
them which, however, I venture to say, ean hardly be supposed to he
a fair representative of the old Code which so many authors have
made the basis of their writings. In Mr, Meare's translation of Gains
and in the Introduction to Dr. Hunter’s Treatise of the Roman Taw
yon will find so nmuch of the Twelve Tables as have come down to us,

Such then, as T have described, are the traditional lecends—
I have not the authority of such historians as Mommsen, Niehuhr
and Ihne to eall them historical facts—such, I say, are the traditional
legends from which is traced the evolution of the different sourees of
the Roman law, with which 1 shall now come into closer contact,

What then were those sourees 7 In the first place we have the
decrees called 7eges. These were laws proposed by a magistrate
presiding at the Senate, and adopted by the Roman people in the
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Comitia Centuriate. They related mora particularly to public than to
private law. Then come the plebissite which were resolutions passed
in the Comitie Tyibule on the motion of the plebeian tribunes.
Qriginally, they werc binding only on the plebeians, hut the Consuls,
Horatius and Valeriug, extended their operation to the whole people.
In the third place there are the Senufus-consulfu which were decrees
of the Senate without the econcurrence of the people. Like the
leges, they, gemerally, had reference to the public law. The teges
and the plebiscita continued to be enacted until about the time of
Emperor Nerva (96-98 A.D.) when thay were superseded by the
senatus-consulia which, in their turn, about the time of FEmperor
Septimus Severus, (206 A.p.) completely disappeared, the Imperial
Constitutions, to be spoken of presently, having gradually taken their
place. As the fourth source of Roman Law 1 shall take * Custom ”
which was prineipally the meres majorum or law which was founded
on the manners and enstoms of ancestors, and transmitted to their
descendants, As the fifth source may be mentioned the edicts of
the praetors-—those magistrates abont whom I have already spoken
_and these call for a more extended notice.

The proper Roman Law (jus civile) was formerly applicable
to Roman ecitizens only. But when the Romans extended their
dominion over all ltaly, and many countries beyond it, their fre-
quent intercourse with non-Romans cansed them to institute, in
addition to their old national law, a law adapted to the litigation
of non-Romans in Rome. This was extracted in part from
proper Roman Law, in part from positive laws, and in part
was new law ; and this law the praetors proclaimed by edicts at
the beginning of their official year, each sticcessive praetor adopting
in the main the vules of his predecessors; and about 67 B.C.
the people’s tribune, Cornelins, proeured the passage of a law,
that every praetor should be hound to administer justice according
to his own pre-declaved edicts. The law thus instituted was called
the jus homorariuwm, 1t is also called by some authors the jus genlivm
of the Romans; but there is so much difference of opinion as to
this name, that I shall say no more about ib than give its two
definitions. It is defined as comprising the principles of right and
wrong recognised in the laws of all peoples oc hodies of men
politically organised ; it 1s defined as a collection of rules governing
the intercourse of Roman citizens with the members of foreign
nations, reduced to subjection to Rome.

The jus honararium is said by authors to ho the parallel, among
the Romans, to the jurisprudence of the old Court of Chancery in
England, but I have to sabmit that there appears to me to be
difference betwesn the two in nature and origin, To indicate
that difference, I shall here pause to inquire into the origin of
the Court of Chancery. At common law, every species of civil
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wrong was supposed to fall within some particular class, and for
every such class of wrong one appropriate vemedy existed, which
always assumed the form of a writ. If a man sutfered an injury,
he could not, as now, bring to the notice of a court of law the
facts of the case in a simple and rational manner by merely
stating them, but he had first to determine within what' clazs of
wrong his case fell, and then to apply for the appropriate remedy
or writ. If the alleged wrong did not fall within any recognised
class of writ, the plaintiff was absolutely without any remedy at all,
The only course open to him was to petition the King in Parliament
or in Council, when the Sovereign generally referred the matter
to the keeper of his conscience, the Chancellor, nntil, in the reign
of Edward I11., the Chancellor came to ho recognised as a permanent
judge, and the Court of Chancery as a permanent institution with
jurisdiction over such matters as the administration of the estates of
deceased persons, the dissolution of partuerships, the redemption of
mortgages, the exccution of trusts, and the like; Bus the Jus howorarinm
of the Romans was extracted, in part, from proper Roman Law, and,
in part, from other positive laws, and was instituted in addition to the
old national law of the Romans, to regulate mainly their intercourse
with non-Romans who had become their subjects. The edicts of the
praetors were in fact onc of the constitutional sources of positive law
among the Romans. Of course, equity in its most general sense,
namely, “that quality in the transactions of mankind which accords
with natural justice, which is equivalent to honesty and right, and
which is popularly said to arise e acquo ef bono ™ enters liberally into
the composition of the Roman law as, indeed, it pervades all laws of
civilised communites ; Lut equity meanin anything like the juris-
diction and jurisprudence of the old Eng%ish Court of Chancery is
foreign to other systems of jutisprudence ; and in this conneetion 1
might remark that it appears to me that onr Courts in Ceylon cannot
corvectly be called, as is sometimes done, conrts of law and equity.
Our courts are ecourts of law, and if Chancery jurisprudence has
erept into them, we administer it; not as equity, hut as law,

To return to the sowrees of the Roman law—] would take
the Response  Prudentom  as  the sixth source. These were,
generally speaking, = responses given by juriseonsulte or those
earned in the law to magistrates who applied to them in
doubtful cases. The jurists were always held in high esteem
by the Romans. Every jurisconsult had the right to give
his opinion on the law,” and hefore the time of Augnstus,  all
such responsa were of equal authority, They had not the force of Taw,
bat were regarded as the opinions ‘of jurists. Angustus was the first
to allow, by special grant, several distinguished jurists to respond in
his name, the natural consequence of which was that the opinions
given by those specially authorised jurists acquired greater weight
and had indeed the full force of law.
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The seventh source of the Roman Law, according to my classi-
fication, would be juridical writings. From the Twelve Tables up to
the time of Cicero, that is, from 450 to 100 B.C., there are but few
traces of a strictly scientific treatment of the law. A certain Cneius
Flavius, a elerk to the jurist Appius Clandins, scems to have published
two works, The Tripertita, termed by Pomponius the cradle of the
jus eivile, was published by Sextus Allms Cato. Marens Poreius Cato,
Publins Mucius Seaevola and Maniling were among the other writers.
The scientific treatment of the law, however, attained its highest
excellence, partienlarly owing to the connection of law with phylo-
sophy and Creek literature, during the period between the time
of Cicero and that of the Emperor, Alexander Severns—100 B.C. to
950 a.0.  In this period lived the most distinguished jurists that ever
flourished among the Romans—“men whose elear and penetrating
judgment advanced jurisprudence to a high state of perfection and
cultivation, and who are thorefore usually called the classical
jurists, Their writings contained excellent ehicidations and develoyp-
ments of the sources of luw, and goon ohtained a decisive authority in
the eourts, partly hecause the authors themdelves often ocenpied the
highest dignities of the State, and partly because the assistance of
learned intevpreters was indispensable in the practical application of
the law of the Twelve Tables and the Ediets.” Justinian's Pandects
were compiled from the writings of these jurists. I shall treaf of the
Roman Law under the Emperors sepavately further on, and shall here
merely mention a few of the most familiar names ef suthors before
the time of Augustnz—Quinctnz Mucius Scaevola, Aquilins Gallus,
Alfenns Varns, Ofilins Trebating Testa, Allius Gallus, and Granius
Flaccus. .

As the eighth and last source of Roman Law, T take the Tmperial
(lonstitutions.  This takes me to the time of the Emperors, and let me
now recall to yowr minds o few historieal facts necessary to a ready
conception of my remarks.

From the time of Romulug to that of Tarquin the Prond (753
to 509 r.c) Rome was an eleetive monarchy, From Tarquin to
Augustus (509 B.0. to 30 4.0.) she was a Republie, and from Angustus
onwards she wus the centre of the vast though ill-fated Roman
Empire.

It is unnecessary to examine, in connection with the history of
the Roman Law, the varions struggles for power and changes in the
empire from Aungnstus to Constantine who was acknowledged its
lord in 323 A.p.  Sutbee it to say that during thar time there were no
less than twenty-six Emperors, of whom may be mentioned the names
of Tiberius, Claudius, Vezpasian, Domitian, Nerva, Trajan, Mareus
Aureling, Severus, Valerian, Diocletian and Galerius us of those who
contributed towards the development of the Roman Law. Constan-
tine the Great built a new capital on the banks of the Bosphorus
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where the Greek eity of Byzantium onece stood, and called it
Constantinople ov New Rome, and transferred thither the seat of
Government. Valentinian, who was Emperor about 363, divided
the empire, keeping Rome for himgelf and giving Constanti-
nople to his brother Valens, The empire became re-nnited under
Theodosiug L. who died in 395, giving the eastern half to his
son, Aveading, and the western half to his son, Honoring,  Aveadius,
it may bhe here noted, was the father of Theodosius I, in whose reign
the Theodosian Code was compiled, The Goths who were at this time
ravaging divers parts of Europe entered [taly, and advanced against
Honoriug. They were at first repulsed, but on the 24th of Angust,
410, they readvanced under their Chief Alaric; and entered Ttaly, and
Honorius fled to Ravenna, and in 476, Romulus Augustusg, the last
Roman Emperor, was deposed by Odoacer, the Gothic King of Ttaly.
Constantinople was now the capital of the remaining part, called the
Gresk empirve, of ths Roman empive ; and Justinian was Emperor
there in 527. During the 8th and 9th centuries, Constantinople was
a sceno of rchellions and conspiracies. In the reign of Emperor Leo,
the Turks, a new race of barbarians of Seythian or Tartarian breed,
began to make effectual invoads into ifs ferritories, The empire,
however, languished until the 14th century, when the Turkish Sultan,
Mahomet [, assailed Constantinople. The then Emperor, Constantine,
was slain, and the city, after a seige of forty-nine days, snrrendered,
and thus the Eastern empire of the Romans was finally extinguished ;
A, 1453, which, from the building of its capital by Constantine the
Gireat, had subsisted 1123 years.

The Imperial Constitutions, of which I had begun to speal, were
ghe last and, ultimately, only source of Roman Law. The term,
Constitutiones, embraced all the acts of the Emperor, but these were
divigible into three distinet classes—-~Ist, the ediefz or general ordi-
naneces promulgated by the Emperor; @ndly, desrele, jndgmentsrendered
by him in cases which he deeided in his tribunal ; and 3rdly, mandate,
epistolee and sescripty which included all aclts addressed by him to
arions persons—to his Lientonants, the inferior Magistrates, the
Praetor or Proconsul who questioned him on doubtful points of law
and to private individuals who petitioned him in any cireumstance
whatever.

It wae in the time of Augustus that the two rival jurists
Ateins Capito and Antistius Lalbeo flourished. Capito is said
to have been a man fond of rank, wealth and influence, and
attached to the Emperor and existing institutions, while Labeo
is eredited with greas learning, originality and confidence in his own
opinions, and a desire to introduce. inmovations. In course of time,
whon the students of these two jurists had themselves become jurists;
and sugeeeded their masters, the teachings of the latter were divided
igto two digtinet schools deriving their names, not from them, but
from their disciples. The disciples of Labeo were Nerva, Proculus
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and Pegasng, and hig school of law was ealled the Proculsian or
Pegasian ; and the pupils of Capito were Sabinus and Cassius, and his
followers hence obtained the wame of Sabinjans or Cassians, These
two schools of law continued for nearly two centuries,

Before leaving the reign of Augustus, I must allude to those
legislative mensures frequently to. be met with in the writings of
Roman jurists under the name of the Ler Julin of Pepic Poppacs,
These were a considerable Code of laws supposed to be the most
extensive after the Twelve Tables, und to have produced a great im-
pression npon seciety.  Wuriling on this suhjeet, *“the last days of
the Republic,” says Ortolan, “were marked by an astouishing
depravity in morals ; the marriage of eitizens had been abandoned
or transformed into libertinism through annual divorees. It could
then be said of the Roman ladies, * they do not veckon years by the
Consuls but by their hushands.  Celibacy was in fashion. Civil wars
and proseriptions had lefe great voids in families ; and under - an
nndation of slaves, of freed men and of foreigners, the race of citizens
was disappearing,”  The Ler Julic was a former plebueitum proposed,
and ultimately passed, to vemedy that stato of things, and the Lex Pogpic
Loppacn, with the same object, was added Lo it in the time of Augnstug
in the year § a.p, and the two liws came to he commonly kpown
as the Lex Julic of Popia Foppace, and treated on not only the suhjeet
of marriage, but everything even remotely connected with i, as
betrothal, divoree, dower; inheritance, legacies and their devolutions,
wies cedens and the like,

From Augustus to Adiian who became Emperor in 117 T can
find no fuct eonnected with the history of the Roman law of sufficient
miportance to be inserted within the narrow compass of a paper
lilke this, except that it was during that time that such jurists ag
Sabimug, Nerva, Proeulus and Cassius Hved and tanght.” Tn the
reign of Adrian wag composed the perpetunin edichnn which s a
methadieal arrangement of the practorian law, that i= to say, the
cavious edicte published np to that twe.  All that have come down
to us of that ediet are some scattered fragments in the Pandects of
Justinian.  Adrian was the first Emperor who gave the full force of
law to the decisions of suthorised jurists in case they were unanimons.

“The period of the Emperors was that in which the atude of
the civil law made the greatest strides; jurists multiplied, and numerous
works on law were developed and connected together | and jurispru-
dence becamea great science studied in every branch.” T was afraid that
T would trespass upon your time far teo mueh, if 1 commented npon
these jurists and their works as fully as their importance to the
student of Reman law deserved. As T had to wiite somewhat at
length upon the law in and sfter the time of Justinian, I thought that
the expression of 2 few words on the mest coinent jurists and their
works untl, at least, that time would be my mest judicious couree,



11

An abridgement of the history of law, which is included in the
Digest or Pandects, was written by Sextus Pomponius during the reign
of Antoninus Pins.  Under the Emperor, Mareus Aureling, (A.n. 165)
flourished Seaevola and Gains.  The full, or [ might with reason say
the real, nawme of this laster illustrious jurist is not known to us.
Geadus which, it is surmised, is a corruption of the common Roman
name Cains was, aceording to many ‘authors, only his praenomen,
He belonged to the school of Capito, ‘and composed numerous works,
and took a deep interest in legal history. The subjects npon swhich
he wrote were the Twelve Tables, eertain of the Fdiets, the lLex
Papia and the works of Quintns Mueins Scaevola.  His work
on the Twelve Tables is prefaced with a short introduction
giving a précis of the h.lStUlV of Roman Law from the foundation
of the eity.  Very litile indeed of these works wae known until
1816, when Niehuhr discovered in the library at Verona a palimp-
sest Wht{-.h_. with eonsiderable diffienlty, was det.rphemd by eertain
seholara &ppﬂintcd for the purpose by the Academy of Berlin, and
pubbished in 1820 as the Institntes of Gains. These words of mine
you may suppose to be a rather droll compliment to the authenticity
of the book, but my exeuse i that we arve told by authors Uhat the
manuseript was of a date anterior to Justinian ; that three of the middle
sheets were wanting ; that the parchmenthad beenseraped npon one side,
and washed on the Othd‘ ; that the leaves were arranged indiseriming L!d\«'
for writing upon them the letters of St Jerome: and that it hore
neither the title Feslitutiones nor the name Gains, There are several
English translitions of this book. It is an elementary work, und is
only a digest of the jurispeadence of the time of Antoninus Pius and

Marens Aurelins.

Aimiliusg  Papinianus, otherwise known as Papinian, came after
Gains.  He lived in the veign of Beptiraus Severus. He was the most
celebrated of all the Roman Jurists. The most remarkable of his
works is hig * Questions, Answers and Definitions,” of which there are
a number of fragments in Justinian’s Digest.

Domiting Ulpianug, eommonly ealled Ulpian, and Juling Tanlns
commonly knownas Paul, lived in the time of Papinian.  The former
was o native of Uyre, the latter of Padua, They were rivals in talent
and fame, and composed several works, of which 2,462 fragments hy
the formerand 2,083 hy the latter have been preserved. '

Gregorignns and Hcrmogem.mns were two jurists of whom and
whose works very little is known. They were the authors of the two
Codes known as the Gresorian and the Hermogenian Code, swhich
were eollections of hupert ial reseripts srranged 1 “certain methodical
order. These Codes had no legislative authority, but were treated as
merely private collections made by Gwo jinists.  Neither of these Codes
has been preserved in o complete form.  The fragments of the Gre-
gorlun Code which have come down to us extend from the Emperor
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Septimus Severns-—a.n. 196—to the Emperors, Diocletian and Maxi-
mian-—AD. 296, It is therefore after this date, probahly from 206
to 385, that this Code was composed. The fragments of the Hermo-
geinan Code extend from A.D. 287 to A.D. 304, It is to these two
collections that the term, Code, was first applied—a word which has
since, with the Romans, horne the technieal signification of a eollection
of lmperial Constitutions.

Theodosius 11. who bocame Emperor in the West in 480 dirceted
4 _collection, similar to the Gregorian and Hormegenian Codes, of
all the constitutions of Constantine and the succeeding Bmperors
ineluding himself, commencing from the period when those Codes
left off, to he drawn out by two successive Conumissions nnder
the superintendence of Antiochus, ex-Consul and ex-Praetorian Prefeet.
The work was completed after nine years’ labour, and it received
the Imperial sanction, and was published in the Tast in the Febrnary
of 438 under the nume of the Theodosian Code with the in-
junction that from the calends cf Jannary, 439, it was to be the
sole source of Imperial Law. The Code, however, was followed by
new constitutions designated by the general name of novelloe. Of
the Theodosian Code we do not possess the whole of the original
Lext,

Before passing on to the Roman Law under the German Kings
in the West and Justinian in the Fast, I must briefly notice threg
doeuments, the precise dates of which are unknown, and which
respectively bear the Latin names of Fragmenta Paticona, Mosaicoruimn
ob Bomunarum et Legwm Collatio, and  Consultatio  veteris eujusdrm
Juris onsulti.  The first, suppoesed to he anterior to the Theodosian
Code, was discovered by a librarian of the Vatican, and originally
published at Rome in 1823, 1t consists of a eollection of frag.
merits from  the. works of Roman jurists and from the Imperial
Constitntions, The second is a comparison hetween the Mosaie and
the Roman Law, made by an unknown anther, at an uneer
tain date. It was discovered in the sixteenth century, and first
published at Paris in 1573, The thied is o solation of varions
legal points by a jurist of the-Lower Empire, written after the
time of Theodasiug, and discovered and published by Cujas in 1577,

I have said that Theodosius the Greal, under whom the Empire
had become re-united, was succeeded by his son, Honorins, at Rome,
and his son, Arveading, at Constantinople, 1 have also detailed
how Alarie, the Goth or German, entered Ttaly, and Honorins fled
to Ravenna, and how the whole of Tialy ultimately esmme under
the Gothic or German Kings. Guul, Spain, and some other Roman
provinces now fell into the hands of the Germans. They, how-
ever, bronght into their new territory their own laws, mmanners
and national enstoms, but allowed the Romans to  retain  their
own. It soon thus bhecame nccessary tor the immigrated Germans
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to commit to writing both their own laws and those of the
Romans, T am not just now eoncerned with the former.  Alarie T1.
who hecwme King of the Visigoths of (Gaul published in 506 a
Code for the government of the Romaws in his Empire, which
had been colleeted by a Commission out of the Gregorian, Hermogenian
and Theodosian Codes, the later Novels, and the writings of Gaius,
Paul and Papinian. 7This compilation has nsually been termed the
Brevigrivin,. Alavicionwn or Awiond from Anian, the private refer-
endary of Alwric.  Theodoric, King of the Ostrogoths in Italy,
issned his edict, commonly ealled the Edict of Theodorie, in 500,
The entive substance of the Hdiet was extracted from the Roman
Law : and between 506 and 534 « Ler Romana was published for
the Roman subjects in the Burgundian Empire, which became
known as  Papinni—a  covruption of  Papinieni —vesponsa or  the
Papian Law.

Justinian became Emperor at Constantinople in 527. He is
represented by many historians as a crnel tyrant, and if we are
to believe the acecounts of his perseentions against all who were
not orthodox Christiang, of his orders to massacre all the Samaritan
Jows who had revelted in Palestine, and of his treatment of his
own General Belisavius who had won for him so many victories,
he would appear to deserve richly that epithet, But Justinian was
wise in the sclection of his generals and advisers, He devoted
his attention principally to legislation and the promotion of the
study of the law, and he was so fortunate as to find men who
possessed the knowledge and abilities necessary for realising his
plans.  He fivst undertook a new collection of the Imperial Consti-
tutions, which was intended as a snbstitute for the previous collections,
and he appointed in the year 528 a Commission of ten jurists
with very eoxtensive powers, al the head of which he placed the
er-peastor sacrd polatii Johannes, to select all that was useful from
the writings of the most authoritative of the older jurists, and
to arcange them according to their matter wnder proper [litles.
Thay were given full power to make nll snch alterations in the
writings of the older jurists ns were adapted to the times. Full
adyaninge was taken of thiz power, and large portions of the older
writings were suppressed, added to, or rearranged. The work was
completed in three years, and ihe whole compilation, consisting of
extracts from no less than thirty-nine jurists in fifty books, was
called the Digest or the Pandeets, and the changes in the writings
of the older jurists introdured into it, the inferpolationes or emblemata
Pribonicn. ;

The Pandects were published by Jnstinian on the 16th December,
333, and were to have legal anthority from the 20th of that menth.
He, at the same time, forbade the further nse of the writings
of the older jurists, so as to prevent jurisprudence again becoming
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diffuse and uncertain, and he prohibited the writing of eommentaries
on the new compilation.

Evon before the compilation of the Digest, Justinian had en-
trusted Eo Tribonian, Theophilus and Dorvotheus, professors of law,
the duty of collecting together the different elementary trontises
lett by the ancients, and construeting a treatise for studants with
a simple ahridgement of the principles of the laws.  The lhook
was extracted chieHly from the elementary treatises of Gains, Paul
and Maveian, and published at about the same. time as the
Pandects under the title of the Instilutivnes. Adthough it was
originally intended for students, it soon acquived the full force of lav,

After the publieation, in 529, of the old Code of which I have
already spoken, Justinign had issued o number of new Conatitutions,
and had given fifty decisions on contested points of law.  He therefore
orvdered Tribonian o revise the old Code, and to add to it the new
Constitutions. In this work Tribonian was to he assisted hy the jurists,
Dorothens, Menna, Constantinus and Johsnnes. The new edition of
the Code (Coder pepelitoe praelectionis) was confirmed by Justinian on
the vepeal of the old Code on the 16th November, 1531,  This Code
has come down to us,

Justinian, during the long continuance of his government, after
the publication of the new Code, issued ab different times, a number
of new Constitutions whereby frequently ensire doctrines of the law
were changed, These were issued partly in Greek and partly in Latin
tnder the name of the Novelles Constitutiones —called by us the Novela
and oollections of them, tho largest numbering 168 have heen
published at differens times. '

These four works —the Pandeets or Digest, the Code, the Tnstitutes
and the Novels are what are now called the Qorpus Juris Chilis.
This term, Corpus Juris Civilis, strietly speaking, signifies the whole
body of the Roman Law as opposed to the Canon Law, but when
we now speak of the Chrpus Juris Civilis, it is well to bear in mind that
we would be understood as veferring to only the eompilations of
Justinian, namely, the Pandects, the Institutes, the Code and the
Novels,

Such were the results of Jnstinian’s labours in the department
of legislation, and the Corpus Juris Civilis has been of the ntmost
value in subsequent ages to the lawyer, the legislator, the historian
and the archmologist as the mosi complete and satisfactory monin-
ment of the Roman Law,

After the death of Justinian, the Eastern cmpirve countinued for
about nine centuries, that isto say, until the year 1453, and with the
exception of the wnovellne of his suecessors, his legal compilations
maintained their authority, until about the cnd of the 11th century,
when they ceased to be regarded as the governing law. The Latin
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langnage, however, in which Justinian’s books were chiefly writton, was
not the vernacular of the Byzantines, and tvanslations and ecommern-
taries in Greek, hence, began to be published even in the time of
Justindan himself.  Of these translations and commentaries | cannot
now do more than mercly refer to the works of Theophilus, Dorothens
and Stephen on the Institutes: the commentaries of the same authors
and of Isidorus, Anastaging and an anonymous author, supposed to have
been Julian, on the Digest: the writings of Anatolins, Isidorns,
Thalleleo, Stephen and Phocas on the Code, und the abridgements
by Athanazius and Theodorus of the Novels.

The publication, by Dmperial anthority, in' the Fastern
empire, of works on law after the time of Justinian may be
summed up thus:— Leo the [lsaurian with his son, Constantine
Copronymus, published in 740 a manual of the law now koown by
the names of EBeloge leqnom and the Isaurian Law. Basil the
Macedonian  with his son, Constantine, and Leo the philosopher
produced » hnndred yoars later—870—a sccond Tmperial Manual
known hy the different names of the Peochiron, the Constitution
of Basll, and the Conslitution of the three Emperors. Basil in
copjunction with his sons, Leo the philosopher and Alexander,
between &79 and 836, issued a vevised edition of the Prochiren
nnder the title of Zpanogoge (fepeiife yraclectio) and, finally, Te
the philosopher, probably when associated with his hrother Alexander,
and hig son Congtantine (206-911) terminated a work which had
been partly executed by his father and which, then known as the
Feptipgotio weferwm legum or Revigion of the Ancient Laws, has been
handed down to us under the title of the Fasilicae. These works
were, wove or less, as, indeed, it is stated in their prefaces, derived
from the Institutes, the Digest, the Code and the Noyvels : and for
the sake of brevity, and in order to indicate solely the directing
Emperor ave said to helong to Leo the Tsanrian, to Basil of Macedonia,
and 1o Leo the philosopher, respectively. Either immediately after
its compilation, or shortly theveatter, probably s an ofiicial comment,
notes were added to she Basilikon which are termed schefin.

The Greeks, after they were snbjugated by the Turks in 1453,
were permifted to be governed by their own laws. The Basilics
ibinned to he of great authority with them, although, now, the
French law has a preponderating influence on the legislation of the
Kingdom of Greece.

In the West. during the anarchy and confusion of the Middle
Ages, law, in common with literature and acience, may be said to
have made no advance. Two clementary manuals npon the text of
Justinian, however, are ascribed to this period—one compaosed in
Haly, the othep at Valencia in Dauphiny. The latter is knewn
under the title of Pefri wrceptioncs Tepum Bomansium or, by con-
traction, the Petrus, from its supposed author of that name; and
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Savigny is of opinion that it is anterior to the school of Bologna
to be presently spoken of. The former is generally known under
the title of Brashylogus lotius juris eivilis or, briefly, Brochylogus, sig-
nifying a short discourse or preeis. This is & name arbitrarily
givenw to it in  an edition of 1553, its_ author heing unknown.
Savigny, however, is of opinion that it was composed at the
commencement of the 12th eeptury, and is disposed to ascribe it
to Irnerins, the founder of the school of Bologna.

The school of Bologna may be suid to have been established
at the very beginning of the 12th century, Pepo, a magistrate of
Bologna, had given a course of public lectures there, bnt Irnerius
who followed him iz regurded as the true founder of the onee
flourishing school. He illustrated the text of Justinian’s books hy
hrief annotations on their matter and languaze, and thess annotations
wers termed glosses from glosse or glose, an obscure word signify-
ing “explanation.” In this method of illustration Trnerine was
followed by his pupile and sucesssors in office, whence they were
given the name of Glossators.

The (Hossators songht to facilitate the study of law by inserting
extracts from Justinian’s novels in such parts of the Code and the
Institutes as were subscguently altered by the Novels. These extracts
were termed authentics (withenticae) but should not be confounded with
the eomplete Novels to which the Glossators applied the same name,

Bo much for Italy, In France, as 1 have already observed,
the law which governed the Romans was the Breviarium Alaricienwn,
The Roman Law was used there throughout the whole of the
Middle Ages; and as early us the middle of the 11th century
Lanfrane, Archbishop of Canterhury, is said to have tanght Roman
Law while Abbot of Bec in Normandy. Placentius who belonged
to the school of Bologna fonuded the Hest Freneh school of Law
at Montpellier in 1180, and inwoduced the w vitings and the
methods of the Glossators, and among the subsequent French jurists,
who have written mostly in Latin, the names of Donean, Godefroi,
Cujas, Domat, sid Pothier are prominent, Pothier's commentaries
on the Pandects of Justinian swere the result of twelve vears’
unremitting lahouy, and were published from 1743-1752.  The Ciyil
Code, the present law of France, is, 1 need not say, based upen
the Roman Law,

Spain, or a very large portion of it, formed a part of the Roman
cmpire for nearly six centuries, and during that time, there can he
little doubt, the Roman Law was the liw of the land there, After the
conquest of Spain by the Visigoths in 412, Germanic laws hegan to
displaco the then existing laws, and during the Middle Agcs, the former
were predominant. The School of Bologna, howaver, gpread its
influence as far as Spain, and the Siete Parﬁfﬁ&, the present law, which
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was promulgated, and genetally adopted as the law of Spain in the
reign of Alonzo XI in 1348, 1s very largely derived from the Roman
Law.

In Germany, until some time after the establishment of the
University of Bologna, the law administered was of purely German
origin, now commonly known as the feges barbarorwm.  The fame of
the Professors of Bologna soou extended to Germuny, and the Ttalian
Universities began Lo be frequented by the German youth whe, Lo use
the words of ‘\Lt(,kehia‘), “there learned a system of law which was
unequalled for copiousness, coherence, acnteness and conciseness,”
On their return, Lhey natweally endeayoured to introdnee into use, amd
apply in the German tribunals, the Roman Law which they had learned
and admired. The German Emperors and  tevritorial lords soon dis-
covered that the Roman Law was more suited than their own to their
interests of absolute sovereignty ; the then exisling laws and customs
of the connlry .wore inadequate for the condition of the people,
changed, as it was, hy enltivation, commerce and growth of towns ;
universities hegan to he csta Wlighed on the Ltalian model, in which
Professors of the Roman Law were appointed ; and the ]mm.m Law,
hence, became gradually and generally introduced into the Grerman
courts where it has continned to bo administered as the common law
of the land to the present day. **'The anthority of the Roman Law
in Germany,” says Mackeldey, “is not baged on a formal recognition,
by command of the legislative power, but on its gradual adoption as
a law of custom, sinee the beginning of the 13th century. Tts authority
and general use were long L‘:Lﬂ)hbh(,d by custom before a formal eon-
fimation was thought of. An express legal authorisation of it was
never made,” The German school of students of Roman Law was
founded hy Zaze who was a humanist. The humanists, T shonld have
observed while dealivg with the LRoman law in Franee, were
a school of jurists in France, cstablished at the beginning of
the 16th ceutniry, who extended their studies, beyoud the legislation
of Justinian, to the whole history of the Roman law from thp earliest
times, and carvied their researches heyond legal documents into all
the works of classieal literature.  Most of the distingnished Professors
in Grermany in the 16th century were foreigners.  Among them were
Wesembeck, Gillarins and Gothofredus.  Tn the 18th eentury, works
were written on the philosophy of natural law and legal history by
several eminent men, hut the one greal name of the century was that
of Heinoceins whose writings were for o whole century the deeisive
authority on the external and internal history of lass.  The historical
school of the 19th century was founded by Hugo and Savigny who
have been followed by such authors as Nicbuhr, "Haubold, Mackeldey,
Klenze, Muhlenbruch, Zacharia, Pu(,hm, Is.e]]m Warnkonig, Dirksen
Rudotft and Vangerow,

In Scotland, the teaching of the civil law commenced as the
Reformation in 1560. bcotlcmd by reason of the close alliance which
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had snbsisted long between her and France, had already horrewed
many of the institutions of the latter country, and imported a large
portion of Roman jmisprodence to supply the deficiencies of her own
Municipal lnw.  The law of Scotland up to the present day is largely
made up of the Roman Taw ; and such Scottish lawyers and anthors as
Stair, Barnston, Erskine and Bell were able eivilians,

These are about all the cowtries in Turope, with the exception of
Molland, in which the Roman Law, directly or indirectly, is vet
administered, or has left indellible traces of o past administeation,

Before proceeding to speak of the Roman Law in the Netherlands,
a word on the influence of Roman on English Law may not be out of
place.  As Blackstone informs us, about the vear 1138, Vacarius from
the school of Bologna was brought over to England by Theohold, a
Nevman abbot, who had been clected to the See of Canterbury, and
placed in the University of Oxford to lecture on the eivil law.  The
civil law did not. however, veceive general approval in England, and
its study soon heeame confined to the elergy who entirely abandoned
that of the common lasw, and banished it from the Universities. The
study of the common law, however, was about the same time taken up
by the laity who, on their part, entertained a most hearty aversion to the
civil lasy, and made no seruple to profess their contempt for, and even
ignorvance of, itin the most public manner, :

Ivis difficult to say how much of the common law of England was
influenced hy the Roman Law. Professor Stubbs would have ns he-
lieve that England has inherited no portion of the Roman legislation,
exeept in the form of seientifie o1 professional axioms introdueced at a
late period, but the opposite extreme has been expressed by equally
eminent writers. Judging, however, from the works of Glanville in
the 12th century and Bracton and Fleta in the 13th, it is clear that, as
in Germany, hy a long process of custom and not acts of Jegislation,
great portions of the civil Jaw have been imported into English juris-
prudenee.

I have shewn how almost inmediately after the introduction of
the Roman Law into the University of Oxlord, the two laws—the eivil
and the common—werc taken up hy the clergy and the laity ves-
pectively, and how the study of the commoen law was hanished from
the universitice.  These ocouyrences led to an important event,
namely, the establiskment of the modern Inus of Conrt, npon the
origin of which, although 1 may be digressing, addressing as I do
a Lody of law students, I should like to say a word.

By the great Charter of Liberties of King John and the
Charter of IHenry 111, the Court of Common Pleas was to be
held ut ono certain place—the palaecc of Westminster—instead of
following the King’s person as it did before. This brought together
the Professors of the common or municipal law who  formed
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themselves into a kind of collegiate order, and heing, as I have
explained, cxelnded from Oxford and Cambridge, found it neecs-
sary to establish a new “university ” of their own. This they did
by purchasing certain houscs between the city of Westminster
and the city of London, which began to be called the Tnns of Court
and of Chancery. “Here,” says Blackstone, “exercises were performed,
lectures read, and degrees conferved in the common law as at
other universitics in the canon and civil.” The degrees were these
of Barristers and Sergeants. The latter have recently been abolished.
The Inuns of Conrt were so named from the ancient usage of the
several masters receiving the scholars to board and reside with
them. The Tnus of Chancery, which were no less than nine in
nnmher, have disappeared, and all that now remain of these new
“umiversities ” are the four wellknown Iuns of Court.®

Trom what I have said, the Roman Taw would appear to he
ont of place at the Inus of Court. It iz evidently a com-
parativley vecent introduetion, and forms one of the subjects of study
and examination thare. 'Thelectures on it, in connection with the
four Inns, have for some time past been delivered in the aneient
hall of the honorable Society of the Middle Tentple.

To resume —In Holland, the University of Leyden was founded
in 1575, and Donellus (Donean) who had been expatriated from
France for embracing Protestantism oceupied the Chair of law there.
More universities were soon established, and the study of the law
advanced. The Duteh universities were so high in reputation
that students from Bourges and Toulouse began to he drawn to
Teyden and Utrecht, but as time passed on, political vicissitudes
erippled the schools of law, and the lead passed over to Germany.
Girotins, Vinnins, VanLeeuwen and TTuber lived in the 17th
century,  1lugo de Groot (Grotins) is a greal name in Duteh
biography.  The history of his life is interesting and highly
vamantic. He was born at Delft in 1583, and was sent to Leyden,
where he obtained his doctor’s degree in eivil law at the age
of twenty-one. His book, De jure belli ef pacis, is the chief among
his legal works. In somewhat tardy rccognition of the merits of
a great man, it is only in the year 1886 that a nation’s gratitude
took the form of a monument to his memory in his native place
of Delft, Vianius was born in Holland in 1588, He studied at
Leyden, and soon became Professor of law there. Iis chief works
ave, Jurisprudentio Contractotn, Quaestiones Juris selectae, and Traslihis
de Pustis. The Instilutiones Historiae civiles 13 the chief work of Huber.

+ Of the twe © Temples,” the Inner is so ealled by reasou ol ils being
within the eity of London, and the Middle (sifuated opposite the Temple
Par memorial, almost on the conlines of the eity), in conseguenee of its
peing nearly midway between the Inner H.Ill! the now-abolished Outer
Temple which stood immediately ontside the city.
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Voet, Westenberg, Schulting, Noodt and Bynkershoek flourished in
the 18th century. Voet, born at Utrecht in 1817, was professor
of law at Leyden. His chief work is the Commentary on the
Pandects in two volumes.

+ The chief works of Bynekershoek who wag born at Middelburg
in Holland, in 1673, are his Observationes Juris Romani and Quaestiones
Juris  Publici,

Itis to be noted that all these anthors lived and wrote hefore
the 16th Februarvy, 1796, a date of importance to us as that of the
final cession by the Duteh of their possessions in Ceylon to the
English, so that their writings ave of full authority in the interpreta-
tion of so much of the Duteh law g isin force in the Island, The
Roman Duteh Law, I may here remark, has no place now in Holland
itself, as, in 1811, it was wholly superseded by the Code Nupoleon
which i yet the law of the land there,

It was in 1638 that the conflict of the Dutch with the Portugniese
in Ceylon commenced, which terminated twenty years afier in the
retirement of the latter from the Island. The Duteh thus held nearly
all the most important maritime stations in the Island until 1796
when Colombo, according to the Duteh Tlistorian, was betrayed by
Governor Van Angelbeck to the Fnglish. The Dutch henee re-
mained in the Island about 146 years, and their most important
bequest to it is the Roman-Duteh Law, the operation of which has
evidently been extended by the English far beyond the preeinets
within which it prevailed during the time of the Duteh themselves,
It is not likely that, during the Dutch rule, the Duteh Law prevailed
all over the Island with the exception only of such plices as now
come under the Kandvan TLaw, the Thesawaleme and the laws of
the Mukkuwas, As Sir Emerson Tennant ohserves, “from the com-
mencement to the conclusion of the Duteh dowinion in Ceylon, their
possession of the Tsland wias a military tennre, not a civil colonisation
in the ordinary sense of the term,” and the probahility is that the Dutch
Law applied to the Dutch themselves and a very limited number of
the Sinhalese —those who were part of the urban population in the
centres of their possessions—and that the bulk of the Sinhalese had
their own speeial enstoins and enstomary law. Tt must be remembered
that the Portnguese held nearly all the possessions subsequently
oveupied by the Duteh, also daring about 146 years, and that some
Iaw must have then prevailed among the Sinhalese —a law based on
their special customs —and if so, that law must have continned nnder the
Dhateh rale.  However, I am not, at the present moment, in a pogition
to give my conclusions on this point more than a merely speculative
form. “The laws of a conguered or ceded countey remain in foree, until
altered by the conyueror or acquisitor”; and, rightly or wrongly,
the Roman-Duteh Law hus long sinee been considered, and acted
upon as the law of the land.  But what is the Roman-Duteh Law, and
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how much of it is in force in Ceylon§ According to Burge, *“the
Roman-Duteh Law is composed of the Civil law and of suech ordin-
ances and edicts as the supreme authority in Holland, from time to
time, enacted.” These ovdinances and edicts, as says Thompson in
his Institutes on the Lawsof Ceylon, related in a large measure to
the feudal tenure, the regulation of dyke rights, and other matters
which can have no application in Ceylon, and the Roman-Dufch Law,
as administered here, approaches more nearly the Civil law than it
did when administered in Holland, and so much only of the
Roman-Dateh Law as was in foree before the 16th February, 1796
—the date of the eapitulation—is applicable to Ceylon, subject,
of eourse, to the various local ordinances and rules of court.

[ have but few words more. Such as [ have described is the
whole history of the Roman Taw, and sueh its hearing on the
common law of this Island. It would be foreign to the subject
of this paper to discnss the law itself, but T might say that, con-
sdering its influence, as shewn already, upon the modern legislation
of ciyilised countries, the stndy of that law, any more than that
of its eventful and interesting history, cannot he over-estimated.
Suggestions were at one time made to repeal the Roman-Dutch
Law administered in Ceylon, and to introduce the English Law
of eontract and tort. Upon the short-sightedness of siuch sngpestions
I need not dwell long. Contracts and Torts arising from wmodern
institutions and even contracts adapted to old institutions in their
modernised forms may and must be governed by modern legislation,
and such indeed is the case in Ceylon, althongh an improvement
might yet be effected by the further introduction of the English
Jaw of libel and slander, inasmnch as most of the modern niedia
throngh which sunch torts are committed were unknown to the
ancients ; but the English law as to sueh contracts und torts, for
instance, as are cven remotely connected with real property eannot
have place in Cleylon. ‘Phe English Law of real property, in which
words 1 inelude the law of contract and tort arvising from right to
such property, is so warped up with the ancient feudal tenure
of lund in England, with her religious and other old institntions,
with her goeial enstoms and, nay, with even the domestic habits,
affections, prejudices and idiosyneiacies of the lnglish people, and
further, with the variations of elimate, the seasons and the products
of the earth and times for enltivation of the soil and reaping of
harvests in England, that any attempt to administer it in Ceylon
must end in hopeless confusion,

[t is further a law, as administered now, of a compuratively modery
date, alaw full of inconsistencies and conflicting elements—the result,
sometimes, of the crafty peactitioner striving to render abortive, for parti-
cular purposes,the efforts of the legislator, and the legislator endeavour-
ing to browbeat the practitioner by meeting his devices with fresh legis-
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lative enactments, For instance, a certain state of things appears to eall
for legislation ; a statute is passed to meet it, but the practitioner,
by the 111g(,muus device of some formula renders the statute in.
operative. Law iz thus mmltiplied with no practical result. Need
I refer in this conneetion to the well known statute of uses. It was
remedial legislation, but both the thing sought to be remedied, and
the attempted remedy are, up to this day, for all practical pnrposes,
equally operative,

But such is not the Roman Law. Tt has, in addition, the recom
mendation of being a truly ancient system, perhaps uot so old
as the archaic laws of the Hindoos, but for aught I know, better
arranged and codified, and well adapted to the manners and customs
of all seetions of the natives of Ceylon; and, so long as the Roman
Law iz in foree in Ceylon, either in it present form, or in the form
of a future Ceylon Civil Code, we, asstudents of law, may congratulaze
ourselves that, notv as a mere labour of love, but as a task to which
we might look for practicul results, ours is the lot to study a law
which, to use the stately language of Chiet Justice Tindal, is “the
fruit of the researches of the most learned men, the collective wisdom
of ages, and]the gmimd work of the municipal law ot most of the
countries of Lulupe
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