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Abetment Cheque A was for a sum of Rs. 1,000/~ drawn by the

Offences of abetment — How affected by acquittal Ist defendant in favour of the 2nd defendant, Cheque

of person alleged to be abetted, B was also for Rs. 1,000/- drawn by an unknown

person and endorsed by the 1st defendant to the 2nd

ATTORNEY-GENERAL vs. RATWATTE & ANOTHER .. 93 ?ﬁge;?;ﬁig]l%nﬂgt?md Gl for DouTCIs NS 40l
any.

Administrator Cheque A was dishonoured on 3.4.62 because pay-

ment was stopped by the drawer. B was dishonoured
on 11.5.62, with the endorsement “effects not cleared.’
A notice of dishonour in respect of both cheques was

See also under—EXECUTORS

Settlement in testamentary case — Southern half Senf to-the le, Gelencant.ca SE6.65
to be given to aﬁartyd— Administrator’s conveyance — Held: (I) That a notice of dish s £
Is it necessary for judge to ascertain hoy ] e Olice 0F BELOROUE % ECHIS 0
be divided? - oWl shemd Section 49(12) of the Bills of Exchange Ordinance is
a condition precedent to a right of action against an
KURUPPU v5. KURUPPG .. " S0 53 indorser or drawer.
. (2) That the said notice sent nearly a month after the
Appeal date of dishonour is not a notice as required by that
section.
Appellant dead at the time of its disposal — Any
order made after the death is invalid. (3) That under Section 50(c)(v) of the Bills of Ex-
change Ordinance, notice of)dishonour is dispensed
Iso NoNA vs. HATURUSINGHE - N} with where the drawer countermands payment, there-
fore the 1st defendant was liable on cheque A.
; On question of fa_w only — When is finding of fact (4) That as the 2nd defendant did not appeal, judg-
liable to be set aside? ment against him would stand.
DAHANAYAKE vs. KANNANGARA o ) WUESUNDERA vs. KuniiMOOsA & Co. & ANOTHER ..

Against acquittal — When such appeal will be allowed Bills of Exchange Ordinance (Cap. 82), sections 49,

i 50 — Action against indorser of cheque— Notice of dis-
ATTORNEY-GENERAL vs. RATWATTE AND ANOTHER .. 93 honour — Whether giving: thereof. condition precedent
to right of action — When delay in giving notice ex-
To Privy Council — Concerned with the taking of cused ——A‘ccon;madarfan bill — Can such plea be raised
an account— will not be entertained where questions of for first time in appeal?
fact rather than principles of law are involved.
Held: (1) That a notice of dishonour given in terms
WOUEWARDENA vs. GOMES & OTHERS .. % 9y of section 49, rule 12, of the Bills of Exchange Ordi-
nance is a condtion precedent to a right of action
against the indorser of a dishonoured cheque.
Audi Alteram Partem

See DURAYAPPAH vs. FERNANDO & OTHERS 27 (1) That the plea that notice of dishonour should be

dispensed with, as it was an accommodation bill, could
not be raised in appeal as this had not been pleaded
nor any issue raised on it at the trial.

Auditor-General
Surcharge against Chairman of Town Council — DE SiLvA vs. RANASINGHE ..
Application by Local Government Commissioner 10
recover amount of surcharge through Magistrate's :
Court. Bribery
HAIR wN C L vs. AUDITOR- Bribery — Abetment of bribery — Appeal against
gEmaﬂfN&Mﬁﬁgr:,fRTo > - i g _1. 30 280 acquittal— When such appeal will be allowed— Offences

of abetment — How affected by acquittal of person

alleged to be abetted — Fa!fe pretgces E fhearfng —
: No instigation — Criminal Procedure Code, sections

Bills of Exchange 210, 336 — Bribery Act (Cap. 26), sections 19, 20.

Chegques — Bills of Exchange Ordinance (Cap. 82),

sections 49(12) and 50(2)(c)(v) — Notice of dishonour
— Need to give forthwith — When notice of dishonour
dispensed with — Countermand of payment.

The plaintiff Company obtained judgment against
the Ist and 2nd defendants on two cheques marked
‘A’ and ‘B’. Only the Ist defendant appealed.

The two appellants were indicted on seven counts,
three counts alleged the commission by the 2nd
accused of the offences of abetment of the three offen-
ces alleged to have been committed by the Ist
accused. The remaining count (count 3) alleged the
abetment by the 2nd accused of the offence of offering
by one Papuraj of a bribe to the 1st accused.



At the close of the case for the prosecution, the
trial Judge, after hearing the address of Counsel on
one point, remarked that he did not think this was a
case for him to call upon the accused for their
defence, acquitted both accused, and later set out his
reasons.

The Crown appealed against the acquittals of both
accused.

At the argument in appeal Counsel who appeared
for the Crown, did not seek to press the appeal
against the acquittal of the 1st accused on the facts.

Held: (1) That an appeal from an acquittal on a
question of fact should only be allowed to succeed in
very exceptional cases and where it 1s perfectly clear
to the appellate tribunal that the finding of the in-
ferior court is erroneous. The appeal could be justified
only if the misdirection is obvious and has in effect
resulted in a miscarriage of justice.

ATTORNEY-GENERAL vs. RATWATTE & ANOTHER

Buddhist Temporalities

Trustee of devale — Can a de facto trustee of a devale
maintain an action for declaration of title to land be-
longing to such devale — Buddhist Temporalities
Ordinance, Section 4(1), 4(2), 8 and 10.

Held: That a de facto trustee of a devale, which has
not been brought under the operation of section 4(1)
of the Buddhist Temporalities Ordinance, can main-
tain an action for declaration of title to land belonging
to the devale.

Per G. P. A. Silva, J. “It would thus appear from a
reading of sections 3 and 4 together that the Ordi-
nance contemplates three classes of temples, namely,
those that fall within the operation of the Ordinance,
those that are exempted from the operation of section
4(1) and those that are exempted from the operation
of all the provisions of the Ordinance.”

“The Ordinance is therefore silent as regards the
vesting of the management of devale property when
such devale is exempted from the operation of section
4(1) and it will not be permissible to invoke the pro-
visions of section 8 for the appointment of a trustee
to the devale in those circumstances. When, therefore
section 8 provides that the trustee for every other
devale shall be a person appointed by the Public Trus-
tee, the words “every other devale” must be interpret
ted as being applicable only to those devales that are
not exempted from the operation of the Ordinance.”

MUDIYANSE vs. DINGIRT BANDA & ANOTHER

.Certiorari

Should not be granted against person for taking a
step provided by law. - i

GENERAL & ANOTHER

..

CHAIRMAN, MADAMPE TOWN COUNCIL vs. AUDITOR-
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Ceylen (Constitution) Order in Council

Constitution — Ceylon (Constitution) Order in Coun-
cil 1946 (Cap. 379) — Part VI of the Constitution
Sections 52, 53 and 55— Appointment of Judicial offi-
cers — Part VII of the Constitution, sections 57, 58
and 60 — Appointment of public officers — Industrial
Disputes Act No. 43 of 1950 (Cap. 131) as amended
— Appointment of Presidents of Labour Tribunals
created by Act — Is the office of President a Judicial
office — Powers and functions of a Tribunal — Cons-
truction of the Act — Nature of Judicial power — Dis-
tinction from arbitral power.

Industrial Disputes Act No. 43 of 1960 (Cap. 131)
— as amended. Powers given to Labour Tribunals,
Industrial Courts, and Arbitrators under the Act —
Similarities in the nature of their powers—Classification
of such powers, are they judicial or not 7—Construction
of the ambirt of such powers.

On the 17th September 1962 a Labour Tribunal
at Colombo ordered the Respondent to pay three
months salary to one R, a member of the appellant
union, and to re-instate him in employment. The
Respondent petitioned the Supreme Court that this
order should be set aside. The matter was ultimately
heard by a bench of five judges, who by a majority
of 3 to 2 allowed the appeal on the ground that
the Tribunal had no jurisdiction to make the order
as it had not been appointed by the Judicial Service
Commission. The appellant now appealed by way of
special leave to the Judicial Committee.

Held: By Viscount Dilhorne, Lord Pearson and Lord
Upjohn, (Lord Devlin and Lord Guest dissenting.)

That a Labour Tribunal did not exercise judicial
power, and that the office of President of a Labour
Tribunal was not a judicial office, for the following
reasons:—

(1) The matters with which a Labour Tribunal may
be required to deal both on a reference and on an
application, do not make it desirable that Presidents
of Labour Tribunals should have the same qualifi-
cations as those which distinguish the judges of the
superior or other Courts.

(The test adumbrated by Lord Simonds in the
Labour Relations Board Case applied.)

(2) Labour Tribunals were established for the
purposes of the Act of 1950, namely to provide for the
prevention, investigation and settlement of industrial
disputes, The Act making provision for them did not
say that they were to perform the functions of a court
and give effect to the legal rights of workmen in con-
nection with the employment.

(3) On a reference of an Industrial Dispute, a
Labour Tribunal has the same powers and duties as
an arbitrator under the Act. It was rightly held by
the Supreme Court that when so acting, a Labour
Tribunal was not acting judicially and that an arbitra-
tor and a member of an Industrial Court did not hold
judicial offices.

(4) On an application, the powers and duties of a
Labour Tribunal do not differ from those of an arbi-
trator and an Industrial Court or a Labour Tribunal
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on a reference in any material respect. ;
Tribunal, an arbitrator and an Indugtl?igl %0]1‘1?1‘;3(;;1;
required to do what is just and equitable and it is
expressly provided that a Labour Tribunal when deal-
ing with an application is not restricted by the terms of
the contract of employment on granting relief or red-
ress.

(5) The similarity of the powers and duties of a
Labour Tribunal both in relation to a reference and to
anapplication points strongly to the conclusion that
its functions are not of a different character on an
application to those on a reference or to those of an
arbitrator or an Industrial Court.

(6) By Section 31B(2) inserted into the Act of 1950
by the amending Act of 1957, a Labour Tribunal was
required to defer making an order on an application
ifitappeared that the subject-matter of the application
was under discussion with the employer until the dis-
cussion was concluded, or the Minister referred the
matter to an arbitrator, or to an Industrial Court, or
a Labour Tribunal.

Section 31B(3) also introduced by the amending Act
of 1957 further provides that a Tribunal shall suspend
its proceedings on an application if it appears that
the subject-matter of the application is similar to or
identical with a matter constituting or included in an
industrial dispute into which an inquiry under the
Act is held, or, if the facts affecting the application
are facts affecting any proceedings under any other
law. This sub-section further provides that upon the
conclusion of the inquiry or of the proceedings under
any other law, the tribunal should resume its proceed-
ings and in making its order on the application
should have regard to the award or decision_in the
inquiry or other proceedings.

These two sub-sections showed that, far from
being established in substitution for or as an
alternative to the ordinary courts, Labour Tribunals
were created as part of the machinery for preventing
and settling industrial disputes, since it would be novel
if proceedings in a Court of Law were required by law
to be suspended during discussions between the par-
ties to these proceedings, and if a court of law was
required to have regard to awards made in respect
of an industrial dispute by non-judicial persons, when
making its order on an application.

Per Lords Guest and Devlin (dissentiente) that the
power given to the Labour Tribunal fell within the
accepted definition of judicial power, for the reasons
in particular that

(@) The power given to the Tribunal was that of
giving a binding decision between the parties.

(b) The power proceeded from the Sovereign, and
was thus the judicial power of the State.

(¢) The power to make an order that was just and
equitable precluded the tribunal from making an
arbitrary order, and presupposed the establishment
and application of a system of rules of law.

(d) The power was to adjudicate on existing rights,
and not to create rights for the future. These are
rights which arose in respect of a relationship of emp-

DIGEST

loyer and workman when the statute created the

Labour Tribunal with the right in a workman
before a Tribunal. o

_(e) The power of a Labour Tribunal had to be exer-
cised judicially i.e. it must act in accordance with
the principle of natural justice.

(f) Upon a consideration of all the provisions of the
Statute creating the Tribunal, the only duty upon the
Tribunal in making was to consider what was just and
equitable between the parties. He was not bound to
consider what sort of order, for example, was most
likely to promote industrial peace.

UNITED ENGINEERING WORKERS UNION vs. DEVA-
NAYAGAM

Sections 29(1) and (4) — Competence of Parliament
to pass Act imposing disabilities and disqualifications
on named individuals.

KARIAPPER vs. WHESINGHE & ANOTHER

35

84

Ceylon (Parliamentary Election) Order in Council

Election Petition — Agency — Charge of corrupt
practice of making or publishing false statements of
fact concerning personal character or conduct of rival
candidate at meeting — Defence that the speaker was
neither agent nor one acting with knowledge or consent
of respondent — Production of police report in support
of charge — Trial Judge holding that although chair-
man of meeting was agent of respondent he exceeded
authority when he permitted the alleged speaker to
make a speech — Can this speaker be regarded as an
agent within the meaning of the term to make a speech
— Can this speaker be regarded as an agent pwithin the
meaning of the term in Election Law—Ceylon (Parlia-
mentary Elections) Order in Council 1946, sections
58(1)(d) and TI(c).

Evidence — Police officers on duty at election meet-
ings making reports of speeches made to superiors -—
Production of such report in proof of such charge —
Failure to produce original notes from which report
compiled — Effect — Evidence Ordinance — Admissi-
bility of such report under section 35 thereof — When
admissible under section 159 of the 160 of Evidence
Ordinance

Evidence Ordinance, sections 146, 155 — Purposes
for which such police report is available.

Proof of charges in election petition — Standard
required — Whether same as in criminal case.

Advisability of permitting police officers to coggﬁne
themselves to their regular and imore conventional
duties.

In support of a charge of making false statements
of fact concerning the personal character or conduct
of the rival candidate, evidence was led to show that at
a meeting held in support of the Respondent, some
person had in the course of a speech made an alle-
gation that M (a rival Candidate) had taken a bribe
of Rs. 75,000/- and acted treacherously against the
former Prime Minister.
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The defence taken up was that the person who made
the speech did so neither as agent nor with the know-
ledge or consent of the Respondent. The trial judge
while accepting the position that the speaker had not
been expressly appointed an agent of the respondent

held;

(@) that there was not sufficient evidence from which
to conclude that the speaker made the statement with
the knowledge and or consent of the respondent;

(b) that the chairman of the meeting had no autho-
rity to add to or delete from list of speakers pre-
viously chosen by the Respondent and that in
permitting the particular speaker to make a speech,
the Chairman exceeded his authority.

Held: That in view of (i) the evidence establishing
that this particular meeting could not have commen-
ced at the scheduled time unless persons not
previously selected had been permitted to speak and
that only two or three of those earlier selected to
speak turned up at the meeting.

(ii) the absence of evidence that the Chairman had
been prohibited by the Respondent from permitting
speeches to be made by persons other than those
previously chosen by the Respondent, and

(iii) the fact that when the Chairman presided as
Agent or with the knowledge and consent of the
respondent, he had implied authority to supervise and
control the meeting and to permit speeches to be made
at his discretion,

the speaker in question should be regarded as an
agent within the meaning of the term in Election
Law.

The petitioner sought to prove an alleged false
statement by producing a document in Sinhala
marked P56 which was described by a Police Sergeant
as the original or a carbon copy of what his brother
had written in Sinhala at the former’s dictation from
notes made by him at the meeting held on 9.3.65
(received at the C.I.D. Office only on 3.4.65).

Held: (1) (Sri Skanda Rajah, J., dissenting) That
apart from other suspicions attaching to it, it was
unsafe to admit in evidence the police report P56 as
the notes taken down at the meeting from which the
report is alleged to have been compiled were not
produced, either because they were destroyed or deli-
berately suppressed. The best evidence of what a
Police Officer notes at a meeting will be the notes
themselves.

(2) That a report of a speech made at an election
meeting forwarded by a Police officer to his superior
on instructions from him does not constitute an
“official book register or record” as contemplated
in Section 35 of the Evidence Ordinance and con-
sequently P56 was not admissible under that Section.

(3) That it could not be argued that the evidence
of matters stated in P56 was duly given under section
159 or 160 of the Evidence Ordinance because if these
two sections were intended to be utilised, both the
Judge and the witness should have been made aware
that evidence was being given as permitted by one or
other of these two sections.

DIGEST

(4) That a police Officer’s report of matters said to
have been uttered at a meting is not a statement
made by such person or reduced into writing within
the meaning of section 145 of the Evidence Ordinance.
That Section relates only to statements written by the
witness himself, or statements made by him and ac-
cepted by him at the time to be correctly reduced to
writing.

Held further: That a statutory ground of avoidance
relied on in an election petition must be established
by proof of the same standard as is required in a
criminal case.

WIMALASARA BANDA vs. YALEGAMA

Election Petition — Appeal on a question of law only
— When is a fiinding of fact liable to be set aside

Ceylon (Parliamentary Elections) Order-in-Council
1946 — Meaning of term ‘‘agent.”

Evidence — Is a party bound by adverse evidence
given by his own witness who has been generally
disbelieved?

Where, in terms of section 82A of the Ceylon
(Parliamentary Elections) Order-in-Council 1946, an
appeal to the Supreme Court from the determination
of an Election Judge was granted only on a question
of law —

Held: (1) That a finding of fact reached either in
the absence of any evidence to justify it, or on the
ground that there was no evidence to justify a conclu-
sion to the contrary, forgetful of the existence of
such evidence, is liable to be set aside on the ground
of an error of law.

(2) That the test to be applied in determining
whether a pure finding of fact should be set aside is
whether on the facts proved, the contrary conclusion
is the true and only reasonable one.

Therefore, where the Election Judge had concluded
that one P. L. Chandrasena was not proved to have
been an agent of the respondent, and there was on re-
cord the evidence of a witness, Abeywickrema, that
Chandrasena was one of the main workers for the
respondent, and the evidence of Fernando, the
election agent, that Chandrasena ‘‘did canvassing for
the respondent,” —

Held: (3) That such evidence sufficed to establish
Chandrasena as an agent of the respondent in the
sense that expression is understood in the law relating
to elections.

The question at issue was whether a pamphlet was
printed, distributed and expense incurred thereon with
the knowledge of the Election Agent of the respon-
dent. Witness Abeywickrama who was called on
behalf of the respondent stated that upon receiving
information that the particular pamphlet had been
printed without authority, he informed the Election
Agent who directed that the pamphlet be not distri-
buted, and that accordingly its distribution was sup-
pressed. The Election Judge disbelieved Abeywickre-
ma, and held that the pamphlet had in fact been distri-

Vol. LXXII

12



Vol. LXXII

DIGEST

buted., but that there was no evidence that the
Election Agent had knowledge of it.

In appeal, it was contended by the petitioner
— appellant that upon the evidence of Abeywickrema
himself, who was a witness produced by the respon-
dent, it was abundantly clear that the Flection Agent
had knowledge of the existence of the pamphlet.

Held: (4) That where a witness summoned by a
party is disbelieved by the trial judge, it would be
wholly unreal to utilise against such party the evidence
so given merely because such evidence has been pro-
duced or led on his behalf.

DAHANAYAKE vs. KANNANGARA

Election as Member of House of Representatives —
Whether seat is vacated by the operation of the Im-
position of Civic Disabilities (Special Provisions)
Act No. 14 of 1965 — Competence of Parliament to
pass the Act imposing disabilities and disqualifications
on named individuals — Implied powers of Parliament
— Ceylon (Constitution) Order in Council, sections
29(1) and (4) — Appropriateness of Writ of Man-
damus on Clerk to the House of Representatives for
payment of salary to a member of the House.

The appellant, was elected to the House of Rep-
presentatives on 22nd March, 1965 and was normally
entitled to hold office for 5 years unless the Parliament
was sooner dissolved. In 1959 the appellant, along
with five others, had been found guilty by a Com-
mission of Inquiry of certain allegations of bribery
made against them. On 16th November 1965, ihe
Parliament passed the Imposition of Civic Disabilities
(Special Provisions) Act imposing certain civic dis-
abilities on these six persons in consequence of which,
so far as the appellant was concerned, his seat as a
Member of the House of Representatives was deemed
to have become vacant, In pursuance of these provi-
sions the Clerk to the House of Representatives and
the Assistant Clerk refused to recognise the appellant
as a member of Parliament and to pay him his remu-
neration and allowances as a member.

It was contended on behalf of the appellant that the
Act was invalid as it was inconsistent with the
Ceylon (Constitution) Order in Council 1946, and
secondly that although it purported to have been
enacted as an amendment of the Constitution in the
manner provided by section 29 (4) thereof, it was not
an effective amendment for the following reasons:—

(1) That the Act was not law. Instead of being the
exercise of legislative power, it was the usurpation of
judicial power.

(2) That even if the Act was an exercise of legislative
power it cannot be regarded as an amendment of the
Constitution because it does not, upon its face, have
that character.

(3) That if, upon its proper construction, the Act
were both an assumption by the Parliament of judicial
power and the exercise of that power, the Act attemp-
ted too much, for judicial power would need to be
acquired by Parliament under an amendment of the
Constitution before it could be exercised by Parlia-
ment. This would require two Acts of Parliament.

62

Held: (1) That although the Act was inconsistent
with the constitution it was a proper amendment of
the constitution enacted in the manner provided by
section 29(1) and (4) thereof.

(2) That when the proviso to section 29(4) proceeded
to set out the manner of presentation of a constitu-
tional amendment it did not intend to prescribe a
particular form to be present on the face of it.

(3) That in the exercise of Parliament’s powers to
protect itself, the passing of a law imposing dis-
abilities on a particular member of Parliament for
conduct unfitting him to remain as such is not in es-
sence a law punishing him for his conduct, but should
be treated as an incident of the legislative function and
that the Act was, therefore, not a usurpation of
judicial power.

(4) That a mandate in the nature of a Writ of Man-
damus did not lie against the respondents as they were
servants of the Crown and only owed duties to the
House itself or to the Crown as the employer of the
respondents but not to the appellant.

KARIAPPER vs. WIESINGHE & ANOTHER

Cheques

See under — BILLS OF EXCHANGE

Civil Procedure Code

Section 406 — Withdrawal of action without obtain-
ing permission to file fresh action for same subject-
matter — Meaning of term ‘‘Subject-matter™ in the
section — Does decree dismissing action on such
withdrawal operate as res judicata — Statutory bar
in Section 406 — Effect of consent decree — Res
judicata — Burden of proof.

The Plaintiff instituted action against the defendant
for declaration of title to a land called G alleging that
they on 3.3.1963 forcibly entered the said land and
erected a house.

The defendants in their amended answer pleaded

(1) that they were entitled to a share of certain lots
depicted in the plan made for the purpose of the case
and forming a land called J.

(2) that the rest of the lots in the said plan formed
the land called G and that they never disputed title
to it.

(3) that the plaint and decree in case No. 9808,
D.C. Avissawella was res judicata between the
plaintiff & themselves.

At the trial the question regarding the plea of res
judicata was raised as a preliminary issue which the
learned District Judge decided in favour of the defen-
dants and dismissed the plaintiff’s action with costs.
The plaintiff appealed.

In support of this plea of res judicata the de{endants
produced only the plaint and the decree in D.C.
Avissawella 9808 which showed '
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) that the Ist defendant in this af_:ti?n’and some
ott(u:)r parties had been disputing p]amtlﬂ' s title to land
G. for five years prior to the plaint and put up a bou-
tique despite protests.

(b) that that action was withdrawn and disn_lissed
without costs on 30.9.60 without obtaining permission
to institute a fresh action for the subject-matter of

the action.

Held: (1) That the withdrawal of the said action
No. 9808 D.C. Avissawella did not preclude the plain-
tiff from bringing this action because the subject-
matter of the present action is not the same as that of
action No. 9808 in that —

(a) the trespass complained of in the present case
took place over two years after the termination of
the proceedings in Case No. 9808.

(b) in the present case differences relate to the iden-
tity of the corpus of the plaintiff’s land and there is
no dispute as to title as in the earlier case,

(2) That as subject matter of the two actions was
not the same, the fact that the decision of the
questions raised in the earlier action that was with-
drawn would have been decisive in respect of some of
the issues in the present action was immaterial.

(3) That the term “‘subject-matter” in section 406
of the Civil Procedure Code does not mean the pro-
perty in respect of which the action is brought. It
includes the facts and circumstances upon which the
plaintiff’s rights to the relief claimed by him depends.

(4) That where a plaintiff desires to withdraw his
action he is entitled to do so and the Court has to
enter an order of dismissal. The dismissal of an action
upon its withdrawal by the plaintiff gives rise to the
statutory bar provided for in section 406(2). It does
not provide the basis for a plea of res judicata properly
so termed, because there is no adjudication.

(5) That a consent decree supports a plea of res
judicata properly so termed, even though there was no
adjudication by Court, because such a decree implies
a decision upon the rights in dispute between the
parties to the action.

(6) That inasmuch as no copy of the answer filed by
the defendants had been produced the party relying
on the plea of res judicata had not placed before Court
sufficient material to support such a plea.

Per Samerawickrema, J. ““It is incumbent upon a
party who makes a plea of res judicata to place before
Court material necessary to show what the matters
were in dispute in the earlier action and that matters
in dlsgute in the action under consideration are the
same.”

JAYAWARDENA vs. ARNOLISHAMY & ANOTHER

: Club

Proprietary club — Public having access to premises
— No degree of control — Unlawful gaming therein.

JINADASA & OTHERS vs. JOSEPH, INSPECTOR OF POLICE,
KANDY s ik

58

Commeon Intention

Mere presence of accused — When reasonable ex-
planation called for from accused.

WIMALASENA vs. INSPECTOR OF POLICE HAMBANTOTA

Contempt of Court

Publication in newspaper of statement calculated
to injure the reputation of courts — Need to protect
reputation of courts in public interest and interests of
good government — Courts Ordinance, section 47.

In the issue of a newspaper published by the 3rd
respondent on 16.10.1966 the following news item
appeared:—

MRS. B: MOVES TO KEEP ME OFF POLITICS

“Mrs. Sirima Bandaranaike at a public meeting held
at the Bandarawela esplanade on Saturday October
15, 1966) said that the Dudley Senanayake Govern-
ment had pledged to keep her off politics and that
was why it had framed frivolous charges against her
two brothers, followed by an election petition against
her.

At the time of this publication an election petition
presented against one of Mrs* B’s brothers had been
decided against him and an appeal to the Supreme
Court from that determination of the Election Judge
had been dismissed. Against another of her brothers
there was pending at this time a prosecution initiated
by the Attorney-General alleging the Commission
of the offence of bribery.

The petitioner prayed for the issue of a rule on Mrs.
B, (1st respondent) the Editor of the said newspaper
(2nd respondent) and the Publisher, (3rd respondent)
to show cause why they should not be punished for
contempt of court.

When the matter came up first for hearing ex
parte to consider whether a rule shall issue, the court
while refusing to issue a rule on the st respondent as
there was no evidence oral or documentary adduced to
show that she in truth made the statement attributed
to her, ordered a rule to issue against the 2nd and 3rd
respondents.

Accordingly the 2nd and 3rdjrespondents appeared
before Their Lordships and presented affidavits. The
2nd respondent in his affidavit stated inter alia (a)
that as Editor he took full responsibility for the
publication (b) that he approved the publication
through inadvertence without realising the possibility
of the statement in question being understood by
readers as involving a comment on the decision of
the election court or of the Supreme Court and that
there was a likelihood of it prejudicing the public
(mind) in regard to the bribery case.

The 3rd respondent as a working director of the
Company accepted full responsibility.

Both respondents pleaded guilty and expressed deep
regret and apologised to all three courts concerned.
Counsel appearing for them addressed the Court in
mitigation of punishment.

Vol. LXXII
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Held: (1) That the published statement is capable
of the interpretation that the courts are also in
some way in collaboration with the Senanayake
Government’s attempt to keep the Leader of the
Opposition out of politics by upholding frivolous
charges.

(2) That the public mind must not be permitted to
be prejudiced against the courts by an insinuation of
bias or impartiality.

(3) That taking into consideration the amplitude of
the apology tendered and the circumstances set out
in the affidavits a fine of Rs. 1,000/- should be im-
posed on each of the respondents, in default 2 months’
simple imprisonment.

Per T. S. Fernando, J. “‘It is a matter for some sur-
prise that, despite what I believe has been remarked
by this Court on earlier occasions, many newspaper
offices do not yet appear to have the assistance, in their
daily working, of men with knowledge of the law and
of legal experience to examine proposed publications
so as to avoid the publication of defamatory, con-
temptuous or other offensive matter.”

JAYARATNE vs BANDARANAIKE & Two OTHERS

Contract

Trusts Ordinance, cap. 87, section 93 — Co-owners
agreeing to sell all their interests in a land which was
subject matter of a partition action after final decree —
Transfer of divided lots allotted in final decree as agreed
to plaintiff — After agreement to sell and before dates
of final decree and transfer of divided lots, usufructuary
mortgage given by same co-owners of their interests to
defendant — Action by plaintiff to recover possession —
Does mortgage come within the meaning of the word
“property” in section 93 of the Trusts Ordinance —
After execution of transfer of divided lots is there an
existing contract capable of specific performance.

PeIRIS vs. MARASINGHE

Co-owner

See TRUSTS—PEIRIS 1S, MARASINGHE

Court of Criminal Appeal Decisions

Misdirection — Non-direction amounting to mis-
direction — Plea of private defence of person — Jury
invited to act on conjecture — Facts favourable to
defence not fairly and adequately put — Corroborative
value of statement by appellant to Police — Non-
direction — Versions presented as conflicting when no
conflict in fact — Summing-up unfair and unjust.

The prosecution evidence, in an indictment for the
murder of one Jayakody against the appellant, estab-
lished the fact that the appellant dealt one blow on the
head of the deceased with the blunt side of an axe.
The appellant admitted the asszult, but gave in evi-
dence « version of events preceding the assault. This
version implied that the axe was not brought by the
appellant, but was seized on the spur of the moment,
after the deceased pulled out a knife, and that the axe

54

was wielded by the appellant in the exercise of the right
of private defence of the person. There was no real

conflict between prosecution and the defence versions
of the incident.

The two prosecution witnesses denied that they saw
a knife in the hands of the deceased. But the defence
called one W, who had been a prosecution witness at
the non-summary inquiry ,who deposed that when the
body of the deceased was lifted, he saw a knife
which had been lying under the body. It appeared
from the summing-up that the Commissioner was
aware that W had given similar evidence in the
Magistrate’s Court.

Held: That the summing-up contained the following
mxsdn_'ecnons or non-direction amounting to mis-
direction: ?

(1) A commendation to the Jury of a prosecution
suggestion that W gave false evidence “‘to help” the
appellant, since this suggestion was not put to W, and
there was no evidence of any friendship between W
and the appellant. It was, therefore, a mere conjecture,
and it was unjust and unfair to invite the Jury to act
upon it.

(2) The uncontradicted evidence of the appellant
regarding the deceased’s previous aggression and
acrimony towards the appellant supported the defence
version that on the morning of the incident also the
deceased had been threatening and aggressive, but
the summing-up did not contain even a bare state-
ment of the mode in which that evidence might assist
the defence, Instead, the evidence was presented to
the Jury as the basis for a motive, and only as being
hostile to the defence case. It was unfair thus to pre-
sent it.

(3) The proper significance of the appellant’s evidence
that on the spur of the moment he had seized an
axe found at the scene was not mentioned in the
summing-up and this amounted to a failure to sum up
adequately evideiice on . hich the defence relied.

(4) The Jury were not directed that the statement
made by the appellant soon after the incident to the
Police generally corroborated the appellant’s evidence
and that it contained the substance of the version
that he acted in self-defence; and that W’s evidence
concerning a knife could explain that the appellant’s
omission to mention the knife in his statement had
been inadvertent.

(5) It was a misdirection to tell the Jury that “if
what the accused says is the truth, the version the
three witnesses speak to............ is not true”, and
that they must convict if the prosecution evidence was
true, when in fact the defence position in substance
was that the prosecution evidence was true, but in-
complete.

Held further: That the verdict could not stand in
view of the said misdirection, and the omission to
present fairly to the Jury evidence which tended to
favour the case of the defence.

QUEEN vs. PERERA 3, e A
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Court of Criminal Appeal — Culpable homicide not
amounting o murder — Application to cross-examine
prosecution witness by Crown — Deposition land Police
statement put to witness — Limitations on power fo
cross-examine — Statement prejudicial to accusqd,
elicited not to contradict — Illegal, irrelevant and in-
admissible — Proper direction — Bt da_nger r_hat Jury
acted on the illegal evidence — Inducing witness 1o
speak the truth — Limits to right of prosecution — Evi-
dence Ordinance (Cap. 14), sections 154, 155(c) and
155(a), (b), (d), 140, 143, 145, 146, 147 and 132, 148,
149, 150 gnd 153.

The accused-appellant, J, was convicted of the
offence of culpable homicide not amounting to
murder. The prosecution and the defence respectively
proved two contradictory statements of the deceased
as to the cause of death.

The only direct evidence available to the prosecu-
tion at the trial appeared to have been that of a
witness P. This witness denied the presence of the
accused at the scene of the offence, in answer to six
leading questions by the prosecution.

Having asked another question (No. 24) whether P
saw the accused coming there and picking a quarrel
with the deceased, which was answered in the negative
Crown Counsel applied to examine P under the pro-
visions of section 154 of the Evidence Ordinance, and
this was allowed.

The further examination of P was such that his
deposition in the Magistrate’s Court was read to him.
The witness admitted that evidence, including that
relating to the presence of the accused, but repeatedly
said that the accused did not come to the scene, and
that his different statements to the Magistrate had
been lies, one statement to the Magistrate put to P,
and categorised by him, as a lie was, “I saw the accu-
sed stabbing the deceased.” (Q. 63).

Thus, evidence was led which made the Jury aware
that, in his deposition to the Magistrate, P had not
only alleged that the accused was present, but had fur-
ther testified directly to the facts that the accused did
commit the offence charged, and alsothat he had some
motive against the deceased man. The prosecution
also proved the whole of the statement P had made to
the Police.

Held: (1) That the prosecution was quite entitled to
repair the damage to the prosecution case by proving
that the witness P had in the Magistrate’s Court

stated that the accused had been present, and proof

of that former statement was sufficient and necessary
to discredit the witness and to invite the Jury to dis-
regard his denial of the accused’s presence.

(2) That there was no occasion for the prosecution
to prove the remaining statements, including the
statement that P saw the accused stabbing the de-

"ceased .(Q. 63), as this did not amount to proof of
former statements inconsistent with his evidence nor
was there occasion to prove the statements to the
Police, as to which the witness had not testified at the
trial. Since at the trial the witness had only denied the
presence of the accused, the other statements proved

by the prosecution did not amount to inconsistent
statements within the meaning of section 155(c) of the
Evidence Ordinance.

(3) That section 155(c) ,read with section 154, might
permit proof of a former inconsistent statement, but
does not in law authorise the proof of former staet-
ments which might in advance contradict evidncee
which the prosecution feared that the witness might
give. In this case, section 155(c) had been utilised by
the prosecution illegally.

(4) That even Question 24 could not have been
asked by Crown Counsel without the permission of
the trial Judge, because at that stage section 154 had
not yet been invoked.

(5) That in effect the attempt on the part of the
prosecution to discredit its own witness had the
consequence that a number of former statements were
proved which could well have satisfied the Jury of the
guilt of the accused, although in law they were com-
pletely irrelevant as evidence of his guilt, and not legal-
ly admissible.

(6) Thatalthough the trial Judge properly directed
the Jury that those statements must not be taken
into account against the accused, the Court could
not, having regard to the gravely incriminatory nature
of the statements, think with any confidence that the
Judge’s warning must have been heeded by the Jury.

(7) That it was quite likely that the Jury preferred
the statement made by the deceased, implicating the
accused in preference to the contradictory statement,
which did not refer to the accused, by reason of their
knowledge of the evidence given by P in the Magis-
trate’s Court.

Per H. N. G. Fernando, C.J. “(A)......... research
into the scope and effect of Section 154 must involve
consideration also of Section 155(a), (b) and (d),
Section 140, Section 143, Section 145, Section 146,
Sections 147 and 132, Section 148, Section 149, Sec-
tion 153 and perhaps of other sections of the Evidence
Ordinance.”

(B) “Learned Senior Crown Counsel has submitted
that it is the duty of the prosecution to make its best
efforts to induce a witness to speak the truth. The argu-
ment, in its application in the present context, pre-
supposes that if a witness gives evidence exculpating
an accused person, then the witness must be untrue.
The argument seems also to be opposed to the pre-
sumption of innocence, for evidence exculpating an
accused person can be thought to be false only because
of a supposition that the accused must be guilty.”

QUEEN vs. JAYASINGHE

Courts Ordinance

Section 47.

JAYARATNE vs. BANDARANAIKE & Two OTHERS

. 107
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Criminal Procedure

Application to cross-examine prosecution withess
by Crown.

QUEEN vs. JAYASINGHE

Criminal Procedure Code
Sections 297 and 425.

JinaDASA & OTHERS s,

JOsEPH,
PoLicE, KANDY :

INSPECTOR OF

Sections 172, 173, 174.

DANAPALA vs S.I., PoLice, CINNAMON (GARDENS

Criminal Trespass — Requirement that property
should be in ‘occupation’ of complainant — Penal Code,
.{ections 427, 433 — Criminal Procedure Code, sections

71, 425.

The accused was charged with (1) committing cri-
minal trespass ‘‘by entering the Deltara Government
School playground, property in the custody of K. D.
L. Perera’ with intent to commit mischief: (2) commi-
ting mischief by damaging a barbed wire fence.

The evidence disclosed that K. D. L. Perera was the
Head Master of the school and was not in occupation
of the land. The learned Magistrate convicted the
accused on a finding that “‘as Headmaster, he is
presumed to be in occupation of this property.”

Held: (1) That there was no such presumption
known to the law and that the first charge did not
disclose an offence punishable under section 433 of the
Penal Code.

(2) That where an accused is tried and convicted in
a Magistrate’s Court for an offence, and the place
where the offence is alleged to have been committed
falls outside the local limits of the jurisdiction of the
court, and the objection to jurisdiction is raised before
the Magistrate, not at the commencement of the
trial but for the first time on the date fixed for the
passing of sentence after the trial had been concluded
and the accused found guilty, it was an irregularity
under section 423 of the Criminal Procedure Code, if,
in fact it occasioned no failure of justice.

Section 181.
WIMALASENA vs, INSPECTOR OF POLICE, HAMBANTOTA

Section 411.
JAYAkoDY vs. WILIEWARDENE

Sections 210 and 336.

ATTORNEY-GENERAL vs. RATWATTE & ANOTHER ..

Damages

Amount of damages to be awarded for wrongful
disposal of a picture.

WLEWARDENA vs, GOMES & OTHERS .. I

. 107

34‘

82

93

99

Decree
Of consent — Effect of.

JAYAWARDENE vs. ARNOLISHAMY & ANOTHER

Deeds

Deeds — Acknowledgment of receipt of consideration
by deceased vendor in deed of transfer — Whether
proof of valuable consideration—Evidence Ovrdinance,
section 32(3).

Held: That the acknowledgment of the receipt of
a sum of Rs, 200/- by the deceased vendor in the
Deed P1 was a statement made by him against his
pecuniary interest and was, therefore, relevant under
section 32(3) of the Evidence Ordinance.

COOMARASWAMY vs. THANGARAJAH & Two OTHERS

Deeds — Description in deed inapplicable to land
claimed — Application of maxim ** falsa demonstratio
non nocet” — Does title pass on such deed.

Prescription — When can vendee claim benefit of
vendor’s possession.

The plaintiff sued the defendants for a declaration
of title to a land called lot D of a certain land.
The plaintiff had purchased this land on deed P3.
The defendants claimed title to the same land on
another deed (3D2), in favour of the 3rd defendant.

However, the defendant’s deeds purported to con-
vey not Lot D but Lot C. some of the boundaries and
the extent of land was also not the same as those of
Lot D. The learned trial Judge applied the maxim
“falsa demonstratio non nocet” and held in favour of
the defendants. The plaintiff appealed.

Held: (1) That the maxim “falsa demonstratio non
nocet” applies only when the words of the instrument
are adequate and sufficient of themselves to describe

the property. A subsequent erroneous addition will

not then vitiate it.
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(2) That the maxim was inapplicable on the facts of |

the present case. Legal title to Lot D therefore lay in
the plaintiff.

(3) That in regard to the question of prescription —

(@) there was no convincing evidence of possession
led an behalf of the defendants;

(b) the defendants could not claim the benefit of
their vendor’s possession as their deed 3D2 did not
convey title to Lot D to the 3rd defendant. The con-
veyance to the defendants must have been of the
identical portion of land now in dispute if they were
to be permitted to avail themselves of their vendee's
possession.

PIYADASA vs. SILVA Ay

Devale
See under — BUDDHIST TEMPORALITIES
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Divorce

FEvidence — Divorce action — Claim for damages
against co-respondent — Confession of adultery by
wife — Retracted in evidence — Not admissible against
co-respondent — False denial by co-respondent —
Proof of adultery — Standard of proof — Beyond
reasonable doubt.

Held: (1) A confession by a wife of adultery with
the co-respondent, which is retracted by her in her
evidence, is not admissible as evidence against the

co-respondent.

(2) A false denial by a man that he has ever spoken
to a woman does not raise any strong inference that
when he did speak to her he did so to entice her to in-
tercourse.

(3) The general standard of proof beyond reasona-
ble doubt applies for proof of adultery.

DHARMASENA Vs, NAVARATNE

Elections
Parliamentary.

See under — CEYLON (PARLIAMENTARY ELECTIONS)

ORDER IN COUNCIL

Employer and Employee
See under
INDUSTRIAL DISPUTES

MASTER AND SERVANT

Evidence

Police officers on duty at Election meetings making
reports of speeches made to superiors — Production
of such report in proof of charge in Election petition —
Admissibility.

WIMALASARA BANDA vs. YALEGAMA

Proof of charges in Election petition — Standard
required.

WIMALASARA BANDA vs. YALEGAMA

Is party bound by adverse evidence given by his own
witness who has been generally disbelieved.

DAHANAYAKE vs. KANNANGARA

Medical Expert’s evidence — Grounds for opinion —
Insufficient,

SENEVIRATNE vs. JoHAN, S.I. PoLicE

Adentity of Jield passing under last will — Admissi-
bility of extrinsic evidence to establish identity.

WUEWARDENA vs, GOMES & OTHERS .. o

113
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12

62

97]

99 |

Divorce action — Confession of adultery py wife —
Retracted in Evidence — Not admisible against co-ves-
pondent — Proof of adultery — Standard of proof.

DHARMASENA Vs, NAVARATNE o R G b

Evidence Ordinance
Section 105,

JINADASA & OTHERS vs. JOSEPH, INSPECTOR OF POLIC
KaNDY - i S S

Sections 35, 159, 160.

WIMALASARA BANDA vs. YALEGAMA .. e

Section 32(3)

COOMARASWAMY Vs, THANGARAJAH & Two OTHERS .. 66

Section 114(a)

WIMALASENA vs. INSPECTOR OF POLICE, HAMBANTOTA 75

Sections, 132, 140, 143, 145, 146, 147, 148, 149, 150,
153, 154 and 155.

QUEEN vs. JAYASINGHE & - .. 107

Section 95

PryADASA vs. SILVA X i e g

Executors

Distribution of Estate — Proper date for distribution
~— Dependent on construction of last will.

WOEWARDENA vs. GOMES & OTHERS .. .. 9

Falsa Demonstratio non nocet
See under—EVIDENCE ORDINANCE
Pryapasa vs. Silva s N o0 74

Gaming Ordinance

Gaming — Charges of unlawful gaming against 88
accused — Charges of aiding and abetting and of assist-
ing in management of common gaming place against
other accused — Validity of search warrant — Evidence
independent of presumptive proof — Common Gaming
place — Public having access to premises — No degree
of control — Proprietary Club — Burden on defence —
Discharge of absent accused only at conclusion of
trial — No prejudice to others — Nature of presumption
under section 71 of Gaming Ordinance — Misjoinder
of accused — When should objection be taken — Evi-
dence Ordinance (Cap. 14) section 105 — Criminal
Procedure Code (Cap. 20) sections 297 and 425 — Cri-
minal Procedure Code of Kenya, section 913 and 381
zﬁ?euaé Code seocr?ns 32, 35, 36, 67, 102, 146, 147,

— Gaming Ordinance (Cap. 46) secti.
5(1), 7 and 21. (oD MG
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