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Bail
Ba_z'l — Courts Ordinance, section 31 — Criminal
Sefssr’ons at which the prisoner ““might properly be
tried”> — Whether omission to serve indictiment mate-

rial — Ordinance No. 9 of 1943, section 1 — Ordinance
No. 15 of 1843, section 37 — Charter of Justice,
1883 — Ordinance No. 3 of 1883, section 281 — Crimi-
nal Procedure Code, section 389.

Held: (1) That the preparation and service of a
copy of the indictment on a prisoner is but a step
involved in bringing a prisoner to trial.

(2) That the first and second criminal sessions at
which a prisoner “might properly be tried” refer
to criminal sessions having territorial jurisdiction
over the trial of the offence.

(3) That the omission to serve an indictment on a
prisoner does not render that criminal sessions not the
criminal sessions at which the prisoner could have
been properly tried.

PREMASIRI v. THE ATTORNEY-GENERAL

Bills of Exchange

Promissory note — Drawer to be indicated with
reasonable certainty — Is a promise to pay the plaintiff
or her heirs sufficiently indicative of the drawer —
Bills of Exchange Ordinance, section 6(1).

Held: (1) That when a bill or promissory note is
drawn in favour of “X or his heirs”, it indicates the
drawer with reasonable certainty.

(2) That the heirs need not be reasonably ascer-
tainable at the time the bill is drawn, as they would
become ascertainable on the death of their prede-
cessor, whether by last will or in the course of
testamentary proceedings.

PUNCHINONA v. LEELAWATHIE

Bribery Act

Bribery Act, as amended by Act No. 40 of 1958 —
Charge under section 19(c) — Soliciting and accepting
gratification — What the prosecution has to prove.

Where the appellant was indicted under section 19
(c) of the Bribery Act, as amended by Act No. 40
of 1958 with (a) having solicited a gratification of
Rs. 100/- none of which acts he was authorised by law
or the terms of his employment,

Held: That the letter of appointment of the
appellant (which does not authorise him to solicit or
accept any gratification) is not sufficient to establish
the charge. There must also be some evidence to show
that the appellant is not authorised to solicit or accept
a gratification of the kind referred to in the indict-
ment,

PereERA, GREGORY v. THE QUEEN

Ceylon (Constitution) Order-in-Council
Section 39 — Validity of Official Language Act.

ATTORNEY-GENERAL V. KODESWARAM

66

19
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Civil Procedure

Judge’s order not made per incuriam — Judge cannot
vary.

ABEYNAIKE v. WEERASINGHE il .. 109

Civil Procedure Code
Section 18

See under—Co0-0OWNERS

Civil Procedure — Claim in reconvention — Default
of appearance of defendant on date of trial — Decree
nisi entered re claim — No decree nisi entered ve claim
in reconvention — Order thereafter made nunc pro
tunc re claim in reconvention — Limits of power of
Court to make such orders — Duties of opposite party
— Civil Procedure Code, Sections 84, 86.

In this case the defendant had, in his answer, made
a claim in reconvention. On the trial date (4/12/64)
neither the defendant nor his proctor was present.
On the application of Counsel for the plaintiff, judg-
ment was entered for the plaintiff and the decree
nisi was entered and served on the defendant. The
defendant attempted to show cause for the default of
appearance. At the inquiry, Counsel for the defen-
dant pointed out that no order had been made in res-
pect of the claim in reconvention and asked that
that claim be fixed for trial.

While holding that the defendant had not satisfied
him of reasonable grounds for default of appearance
and making the decree nisi absolute in terms of section
86 of the Civil Procedure Code, the District Judge
stated: ““Acting under section 84 of the Civil Procedure
Code, I do now what should have been done by me
then on the date of trial, viz. 4.12.64. 1, therefore,
enter decree nisi dismissing the claim in reconvention
for default of appearance of the defendant, who is in
the position of a plaintiff.

Held: (1) That the order entering decree nisi dis-
missing the claim in reconvention was wrong. Al-
though on rare occasions a Court may make orders
nune pro tunc, this is generally done when otherwise
prejudice would be suffered by a party by reason of the
default or delay on the part of the Court. In this case
on the date of trial, the plaintiff, although it was open
to him under section 84, to apply to the Court for a
decree nisi to be entered, had failed to do so.

(2) That the decree nisi dismissing the claim in
reconvention should, therefore, be set aside, and the
claim in reconvention should now be fixed for trial
inter partes.

TownN COUNCIL OF MATUGAMA V. PIYASENA

Amendment of Plaint — Action for goods sold and
delivered — Defendant’s plea in answer that contract,
if any, void and unenforceable — After trial commenced
application to frame additional issues based on unjust
enrichment — Objection overruled and issues allowed
— Appeal — Civil Procedure Code section 146.

15

31



A plaint filed on 17/3/61 was amended on 17/6/61.
This contained averments to the effect that on certain
dates between 10/11/59 and 1/4/60, the plaintiff sold
and delivered to the defendant certain goods at the
price of Rs. 13,935/50 and that the defendant failed

to make payment of the said sum.

The defendant pleaded inter alia in his answer that
the alleged contracts were void and unenforceable in

law.

Issues were framed on 11/6/62 based on the plead-
ings and the first witness was called. Before his evi-
dence could be concluded, plaintiff’s counsel moved
to frame additional issues based on the doctrine of

unjust enrichment.

The defendant objected on the grounds (1) that they
did not arise on the pleadings.

(2) that it would enable the plaintiff to rely on a
new cause of action which at that stage was already
prescribed.

The learned Judge overruled the objections and
allowed the issues. It was conceded that a separate
action for relief on the basis of unjust enrichment was

already prescribed.

Held: (1) That the additional issues based on unjust
enrichment should not have been allowed as they do
not arise on the averments in the plaint, and are not
permitted by section 146 of the Civil Procedure Code.

(2) That the plea in the answer that the contract
pleaded in the plaint is void and unenforceable would
not entitle a Judge to frame an issue that the defen-
dant was in some manner unjustly enriched without

amending the plaint.

MuniciPAL COUNCIL OF JAFFNA & THE SPECIAL
COMMISSIONERS OF THE MUNICIPAL COUNCIL OF
JAFENA v. DopweLL & Co. L1bp. oF COLOMBO

Civil Procedure Code, section 667 — Interim Injunc-
tion — Application made on insufficient grounds or
in the absence of probable grounds — Circumstances
in which relief may be granted by Court in terms of
Section 667.

Held: That section 667 of the Civil Procedure Code
is intended to punish a person who obtains an injunc-
tion on a frivolous pretext, and not to punish a person
for a possible error of judgment of the District Judge
who granted the said injunction.

SOMASUNDARAM V. NADARAJAH

Section 163 — Right to lead evidence in rebuttal
where burden of proving some issues on plaintiff and
of proving others on defendant — Evidence in rebuttal
led by plaintiff without objection — Waiver of rights
by defendant — Trial Judge permitting such evidence
— His inability to vary his own order thereafter.

The plaintiff brought this action against the
defendant for a declaration that the defendant held
for her benefit as executrix of the estate of her late
husband all rights derived or to be derived on a

DIGEST
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Mortgage Bond No. 1070 of 4th October, 1960. The
Bond had been executed in the name of the defendant
as mortgagee, but the plaintiff’s case was that the
consideration for the mortgage had been furnished
by her late husband to be held in trust by the defen-
dant for him.

After the defendant filed answer, the matter came
up for trial and at the hearing certain admissions
were recorded and certain issues raised by the parties.

The plaintiff then called a formal witness and pro-
duced the Bond sued upon. After the evidence of this
witness was over the case for the plaintiff was closed,
reserving the right to lead evidence in rebuttal in
regard to the issues the burden of proving which was
on the defendant. Counsel for the defendant had no
objection to this course.

The defendant then called his evidence and after
the close of the defendant’s case, the plaintiff moved
without objection from the defendant to lead evi-
dence in rebuttal in regard to certain issues. This appli-
cation was allowed by Court, and the plaintiff in fact
called a witness whose evidence was concluded the
same day. The case was thereafter postponed for fur-
ther evidence but on the resumed date of trial
Counsel for the defendant objected for the first time
to the plaintifi’s right to call evidence in rebuttal.

The learned District Judge refused to allow the
plaintiff to lead evidence in rebuttal. In the present
application in revision the plaintiff-petitioner prayed
that this order be set aside and the case be set down
for further trial.

Held: (1) That since the burden of proving certain
issues (viz. 2 (a) and 2 (b) ,was on the plaintiff while
the burden of proving the others was on the defen-
dant and the learned District Judge had already per-
mitted the plaintiff to lead evidence in rebuttal, he
was not justified in thereafter refusing the plaintifi’s
application to lead evidence in rebuttal.

(2) That since the defendant had permitted the
plaintiff to follow the procedure that was adopted
without any objection, the defendant had waived his
rights, if any, and could not now be heard to say that
the plaintiff’s evidence in rebuttal should be shut out.

_(3) That the learned District Judge’s order permit-
ting evidence in rebuttal to be led not being made
per incuriam, he had no jurisdiction to vary this order.

ABEYNAIKE v. WEERASINGHE

Conciliation Boards Act

Conciliation Boards Act, No. 10 of 1958 as amended
— Sections 6(a), (b), (¢), 14(1)(a), 18 — Action for
restoration to possession —Tenancy alleged by plain-
tiff — Denial by defendant — Premises in question
situated in area for which Conciliation Board Panel
constituted — Defendant’s plea that action cannot be
maintained without producing certificate from Chairman
that settlement could not be effected — Such plea tried
as preliminary issue — Whether decision against defen-
dant correct.

. 109
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The plaintiff sued the st defendant for restoration
to certain premises alleging that the 1st defendant,
his brother, forcibly ejected him from the said pre-
mises of which he was in occupation as 1st defendant’s
tenant. The 2nd defendant was made a party alleging
collusion with the 1st defendant.

. The 1st defendant, while denying the allegations
in the plaint pleaded in his answer —

(@) that the plaintiff was only his rent collector and
Manager of the buildings and of the business carried
on therein.

(b) that he was dismissed from service on account
of the misappropriation of certain moneys, and that
2nd defendant was appointed in his place.

(c) that the plaintiff could not maintain the action
as he had not produced a certificate from the Chair-
man of the Conciliation Board constituted for the
area in which the premises in question are situated as
required by section 14(1) of the Conciliation Boards
Act No. 10 of 1958.

Plea (c) above was tried as a preliminary issue. The
defendant produced D4, a certificate from the
Chairman of the Conciliation Board Panel concerned,
but is was dated 25/8/65, a date subsequent to the
date of filing answer. D4, referred to a complaint
against the Ist defendant by the plaintiff for having
entered the premises in question and stated that
settlement could not be effected.

The learned District Judge decided against the
defendants holding that there was no dispute between
the plaintiff and the 1st defendant such as is referred to
in section 6 of the Conciliation Boards Act.

Held: (1) That the learned District Judge erred in his
decision as the pleadings in the case and the certi-
ficate D4 establish that there was a dispute falling
within one or more or all of the classes (a), (b) and
(c) described in section 6 of the Conciliation Boards
Act No. 10 of 1958,

(2) That Conciliation Boards Act does not deprive
the citizen of his right of access to the established
Courts. It only places a bar against the entertainment
by Courts of certain civil or criminal actions unless
there is evidence of an attempt first made to reach a
settlement of the dispute.

SAMARASINGHE & ANOTHER V. SAMARASINGHE

Constitutional Law

A Court should be reluctant to decide questions of a
constitutional nature unless it is absolutely necessary
to do so.

ATTORNEY-GENERAL v, KODESWARAM

Control of Prices

Control of Prices Act — Price Order made the{'e,:
under—Whether sale to a decoy is a “sale by rer,ad
—Meaning of the term “for consumption or use.’

62
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A Price Order made under the provisions of Section
4 of the Control of Prices Act, having fixed the
maximum wholesale and retail prices in respect of
potatoes, proceeded to define the terms ““sale by whole
sale” and “‘sale by retail” as follows:

(a) any sale of any quantity of any article...... for
the purpose of resale, or any sale of an article...... in
a quantity of one hundredweight gross or more at a
time, shall be deemed to be a sale by wholesale;

(b) any sale of any quantity of any article.. ..., less
than one hundredweight gross for the purpose of
congirmptlon or use shall be deemed to be a sale by
retail,

Upon a charge of having acted in contravention
of the Price Order, the evidence for the prosecution
was that a pound of potatoes had been sold at a price
in excess of the maximum price by the accused to a
person employed by the police as a decoy.

It was submitted by the defence that, inasmuch as
the sale was for the purpose of detection and not for
the purpose of consumption, the prosecution had
failed to prove an essential element of the offence,
namely, that a “sale by retail”” had taken place.

Held: That a sale to a decoy is a “sale by retail”
within the meaning of the Price Order.

MARTIN v. KANDY POLICE
Co-owners
Co-owners — Alleged use of Distillery and ware-

house by co-owners for several years for manufacturing
arrack— Acquiescence by all co-owners— Years later,
objection by one co-owner to the continuance of manu-
JSacturing arrack by others without his consent—Is such
consent necessary ?

Action to restrain licensing authority to issue license
to co-owner S.G. — Allegation of collusion between
licensing authority and S.G. — Interim injunction —
Prayer for cancellation of license already granted to
such co-owner and to restrain grant of future licenses
— Right of S.G. to intervene— Civil Procedure Code,
section 18,

A land, which nine minors, including the plaintiff,
were entitled to, wasleased for 15 years by their curator
with the permission of Court, with a stipulation that a
distillery and a warehouse be built thereon by the
lessee with the option toremove them at the expiry of
the lease. The lease expired in 1950, but the lessee did
not exercise this option to remove the buildings erec-
ted by him. The co-owners, after the lessee had quit,
continued for several years to use the distillery and
warehouse for manufacture of arrack.

The plaintiff prayed for issue of an interim in-
junction restraining the Government Agent, (Ist
defendant) and the Excise Commissioner from
issuing and/or renewing a license in favour of
S.G. (a co-owner) or his nominee to manufacture
arrack at the said distillery and warehouse for any
period from Ist A{orij, 1966 without the consent and
approval of the plaintiff, until the determination of
the present action instituted by him asking for a per-
manent injunction for the purpose.

13
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Held: That in the circumstances, the plaintiff is not
entitled to object to the grant of a license to S.G.,
a co-owner for the manufacture of arrack, an user
acquiesced in over the years by him and which did
not involve the conversion of the property to a new
use.

Where the plaintiff claimed in the same plaint
that the defendants and the said S.G. have acted in
concert in obtaining a licence to manufacture arrack
for 1966 without plaintiff’s consent and sought, not
only to restrain the issuing of a licence to S.G. from
1.4.1966 but also to revolve a licence already
granted.

Held: That an application by S.G. to intervene in
the action should be allowed.

GUNARATNE v. Govr: AGENT, KALUTARA &
ANOTHER : i :

Court of Criminal Appeal Decisions

Evidence Ordinance, section 154 — Circumstances
in which a Court may permit the prosecution to
cross-examine its own witness.

Held: (1) That at a trial, if a prosecution witness
voluntarily or in answer to defence counsel gives
evidence clearly inconsistent with a statement made
by him in his deposition, the trial judge may in the
exercise of his discretion under section 154 of the
Evidence Ordinance, permit the prosecution to con-
tradict the witness by proof of the former statement.

(2) That where no such inconsistent evidence is
given, but merely some testimony generally unfavour-
able to the prosecution, the prosecutor should not be
permitted, in order to enable him to prove a former
statement incriminatory of the accused, to resort to
the device of tempting or provoking the witness to
deny the incriminatory matter.

QUEEN v. ABILINU FERNANDO

Court of Criminal Appeal — Criminal procedure —
Verdict of Jury at earlier trial — Discharge of Jury
— Judge disagreeing with Jury — Second trial — No
power to discharge — Only power to re-charge — Obli-
gation to accept verdict — Object of trial by Jury —
Plea of autrefois convict — Criminal Procedure Code,
Sections 230, 248, 251, 330, 331.

The appellant was convicted of culpable homicide
not amounting to murder on the first count, and of
attempted culpable homicide not amounting to
murder on the 2nd count. He had been indicted with
mlilrder and attempted murder of M and N respecti-
vely.

The appellant had been previously tried on the
same indictment. At the end of that trial, the Jury
found him guilty of culpable homicide on the first
count and not guilty on the second count,

The trial Judge thereupon stated that to recharge
the Jury might be prejudicial to the accused , and that
since they had come to a conclusion on the basis of
private defence, on which no evidence was led, he
ordered a re-trial,

15

21

It was clear from the proceedings that the trial
Judge disagreed with the unanimous verdict of the
Jury at the earlier trial,

Held: (1) That section 230 of the Criminal Pro-
cedure Code does not entitle the presiding Judge to
discharge the Jury in a case in which he disagrees with
the view of the facts taken by the Jury.

(2) That if a Judge is reluctant to accept the verdict,
section 248(2) entitles him to direct a re-consideration
of the verdict, and to charge the Jury afresh for that
purpose, but he is bound to accept the verdict given
after re-consideration.

Per H. N. G. Fernando, C.J. “This provision
[section 248(2)] emphasises the principle that the
object of a trial by Jury is to secure a verdict which
the Jury holds to be proper, and not a verdict which
a Judge will find acceptable.” 4

(3) That the appellant was in the circumstances en-
titled to raise the plea of autrefois convict and to be
acquitted.

(4) That in view of section 251 of the Criminal Pro-
cedure Code, it was too late to pass sentence on him,

QUEEN v. ARNOLIS APPUHAMY

Criminal Procedure Code, section 429 — Court
of Criminal Appeal Ordinance (Cap. 7) section 5(2) —
Attempted murder — Witness on indictment called
by trial Judge after defence case closed — Refusal of
defence application to call another witness — Evidence
of witness used also to convict one accused by itself or
as corroborative of other evidence — Not legitimate
use — Legitimate, if used to assist accused— Pre-
Judice caused to defence — How powers of Court should
be exercised — Re-trial ordered on charge of grievous
hurt — Penal Code, section 317,

The appellant (first accused) and his son (second
accused) were indicted for the attempted murder of
M, by cutting him with a sword. The jury found the
appellant guilty of voluntarily causing grievous hurt,
but found the son not guilty of any offence.

There were two witnesses on the indictment, who
could have testified to the identity of the assailants
— M and D. The prosecution called only M, who
stated that both accused had cut him, and closed
his case. Both accused gave evidence, denying their
presence at the scene. At the end of the day, the
defence had virtually closed its case, though this was
not so recorded.

On the next day, the trial Judge called D as his wit-
ness and examined him. D was then cross-examined
by defence Counsel, who marked two contradictions
from D’s evidence in the Magistrate’s Court, and
proved them.

Defence Counsel then applied that the Police officer,
who prepared the sketch be called by Court to enable
him to prove that the place of attack as shown to
the Police officer was some distance away from the
place of attack as deposed to by M and D. The
application was summarily refused.

Vol. LXXI1]
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In the summing-up, the trial Judge used the evidence
of D for two purposes:

(@) That, since D did not see the second accused,
it would not be safe to convict the second accused.

(b)) That D’s evidence could be used, to find the
first accused guilty, either by itself or as corro-
boration of M’s evidence.

Held: (1) That, since the rule in regard to the
calling of fresh evidence under section 429 of the
Criminal Procedure Code is strictly observed only
when such evidence is intended to support the pro-
secution case, but where the defence is concerned, a
certain degree of latitude is permitted:—

(@) the use of D’s evidence to assist the second
accused was legitimate;

(b) but, inasmuch as the Jury’s verdict clearly
showed that they relied either on D’s evidence, or on
that part of M’s evidence as was corroborated by D,
the use of that evidence to convict the first accused
was not legitimate.

(2) That, the Crown not having attempted to rebut
any evidence called by the defence, and not having
been entitled to call the evidence of D in rebuttal, the
action of the Court in calling that witness had the
unfortunate effect of imperilling the defence of the
first accused-appellant and placing him at an unfair
disadvantage.

(3) That, in exercising its powers under section 429,
the Court should take care not to leave room for any
impression that it is using those powers to help the
prosecution to discharge the burden that rests on it.

FRrRANCIS ALWIS v. THE QUEEN

Rape — Corroboration — Non-corroborative items
treated as corroboration in summing-up — Misdirection
— Court will not speculate on basis of verdict of Jury
where adequate direction and incorrect direction.

Held: (1) It is a misdirection, in a case of rape, to
leave to the Jury as corroborative evidence, items of
evidence which are not capable in law of amounting
to corroboration. The evidence so left to the Jury,
while it may have tended in some slight measure to
show that two of the accused were in the company
of the 1st accused on the evening in question, fell short
of evidence tending to show that rape was com-
mitted by the accused persons.

(2) Where the trial Judge refers to such items
as “‘a matter you are entitled to take into consider-
ation”, and ““a matter you will takein to considera-
tion”, the Court cannot speculate on the actual basis
on which the Jury did act in returning the verdict,
merely because there was an adequate direction as
to the circumstances in which they could convict on
a charge of rape, even where the woman’s evidence
was uncorroborated.

DHARMADASA & OTHERS v. THE QUEEN

81
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FrANCIS ALWIS v. THE QUEEN 81
Courts Ordinance
Section 31—Interpretation of words “the date of his
commitment”’.
PREMASIRI v. THE ATTORNEY-(GENERAL . . 66
Sections 7, 38 and 51 — Full Bench, Full Court,
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Liability of — To be sued by public servant for
wages due for service under the Crown.

ATTORNEY-GENERAL v. KODESWARAM .. i 1
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Damages

Res ipsa loquitur — Collision of two lorries— Studden
defect in steering mechanism of one lorry — Onus
on owner of such lorry to negative negligence.

This was an action for the recovery of damages
caused by the Ist defendant’s lorry driven by the
ond defendant negligently when it collided with the
plaintiff’s lorry.

The evidence showed that the 1st defendant’s lorry
driven by the 2nd defendant, swerved to the wrong
side of the road and colldied with the plaintiff’s
lorry which was proceeding on its correct side in the
opposite direction and caused damage to the front
of the lorry. The 2nd defendant promptly informed
the driver of the plaintiff’s lorry that the steering
mechanism of his lorry had got locked and resulted
in the accident.

Held: (1) That this evidence established a prima
facie case of negligence by the operation of the
principle of “res ipsa loquitur” and it was for the
defendants, not only to give an explanation, but also
to negative any want of care.

(2) That the only reasonable course for the 1st
defendant is to show that he had exercised reasonable
care to ensure the mechanical soundness of the lorry.
Until such evidence is produced, the owner would not
discharge the onus that lies on him to negative the
situation created by the operation of the “res ipsa
loquitur” doctrine.

PUNCHISINGHO V. BoGALA GRAPHITE LTD.

Debt Conciliation

Debt Conciliation Ordinance — Debt due on Mort-
gage Bond — Amicable settlement under section 30 —
Amount settled by the parties and recorded by the
Board exceeding twice the amount of bond — Contra-
vention of section 33(b) — Default in complying with
terms of settlement — Application under section 43
for decree in terms of settlement — Order nisi made
absolute in favour of creditor — Right of appeal — Sec-
tion 44(2), when not applicable.

The principle debt due on a mortgage bond
dated 7/6/1954 was Rs. 90,240/69. This debt together
with interest was the subject of an amicable settle-
ment under the Debt Conciliation Ordinance between
the creditor and the debtors who fixed the amount due
as Rs. 192.892/45. The terms of settlement were
recorded by the Board. The debtors (appellants)
defaulted in complying with the terms of settlement
and on an application by the creditor (respondent)
under section 43 of the Ordinance, the Court, after
due inquiry, made decree nisi absolute against the
appellants who appealed.

It was contended on behalf of the respondent,
that the appellant had no right of appeal in view of
the proviso to sub-section 2 of section 44 of the
Ordinance.

Held: (1) That as the amount agreed upon in the
settlement was more than twice the amount permitted
by section 33(b) of the Debt Conciliation Ordinance,
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the settlement was not one under the Debt Concilia-
tion Ordinance. Therefore the learned District Judge
could not have entered a decree under section 43.

(2) That as the decree nisi made absolute is not in
terms of a settlement according to the provisions of
the said Ordinance, the prohibition of appeal in the
proviso to section 44 did not apply to the decree
in appeal.

(3) That the submission that the settlement be
treated as valid up to the amount permitted by
section 33(b), cannot be upheld as the court would
then enter a decree in terms of a settlement varied by
1t

SALIN v. THE CHARTERED BANK

Morigage bond — Assignment to 2nd defendant —
Application by morigagor to Debt Conciliation Board
__ Settlement — One of the terms of principal and
interest in full before a specified date — On failure,
application to stand dismissed — Default in payment
— Mortgagor’s interest sold in execution and purchased
by plaintiff— Partition action by plaintiff — Debt
Conciliation Ordinance, section 40(2).

L & S mortgaged their interests in a land in 1948,
which in 1959 had been assigned to the 2nd defen-
dant. These interests of L and S were purchased upon
Fiscal’s conveyance of 7/9/1959, by the plaintiff, who
instituted this partition action.

The said mortgage bond was the subject of an app-
lication to the Debt Conciliation Board in 1952.
The parties consented to a settlement. one of the
terms of which was that the full principal and
interest should be paid before 31/10/1958 and if such
payment was not made “the application to the Board
stands dismissed.” No payment in fact was made.

The learned District Judge dismissed the plaintiff’s
action apparently because he had misread section
40(2) of the Debt Conciliation Ordinance.

Held: (1) That the learned District Judge was wrong
in dismissing the action as the said settlement before
the Board would not operate to alter the right of the
parties under the mortgage bond which remained in
force unaffected by the proceedings under the Debt
Conciliation Ordinance.

(2) That the provisions of sub-section 2 of section
40 of the Debt Conciliation Ordinance has no appli-
cation to the said settlement reached since that
settlement in no way created any charge over property
and the settlement did not operate to alter the rights
or parties under the bond.

PererA v. TisSsERA & OTHERS

Decoy

Sale to decoy — Is it a sale by retail.

MARTIN v. KANDY POLICE ..
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Delict appellant on a plea of estoppel raised while the appel-
lant was giving evidence and accepted as an addi-

See uuder—DAMAGES tional issue ,but not decided by the District Court,

nor was it suggested that it was abandoned in the

. . S me Court,

Evidence Ordinance o :

Section 154 — Clroymstunees i Which omet #ia » The appellant relied on section 11§ of the Evidence

permit the prosecution to cross examine its own Ordinance which reads as follows:
P 1 “No tenant of imhmovable prop%rty, or person
claiming through such tenant, shall uring the con-
QUEEN v. ABILINU FERNANDO i - 21 tinuance of the tenancy,be permitted to deny that the
landlord of such tenant had, at the beginning of the

Sections 100 and 116. tenancy, a title to such immovable property; and
SUMANATISSA TERUNNANSE v. PANGNANANDA TERUN- No person who came upon any immovable pro-

NANSE Js it 5 758D perty by the license of the person in possession

thereof shall be permitted to deny that such person had
a title to such possession at the time when such
Estoppel license was given.”

Estoppel — Land belonging to Buddhist temple — : s
Defendant, a Buddhist monk and Senior pupil of Viha- ; Ele ﬁgg;’;ggn&rff%?giﬁ’e r’lﬁlg aggé?;{;itgattgg
radhipathi, in occupation since 1942 with permission las ‘]31 Lt that the Disteict Coint fO'I.]l;l d that untily1953
from plaintiff — Plaintiff holding deed of adhikariship hgpe;;‘ 1 ’hisa dues 10 the avpilent o A
of 1930 given by Viharadhipathy — Death of Vihara- : pt'l hatved in 1944 hpp o thy £C deors
dhipathy in 1944 — Defendant continuing to pay Sltga ilonc ari{l;e tm £ hi "}"’ j?nt ‘i.ﬂea g ! fp?
paraveni share in terms of original Agreement when fge &Foi;éjgg 3_& g i 1sa £ aegrgclf Olf gegﬂonp?]flﬁs“a(;
permission granted — Defendant refusing to pay dues the time when such licgnce walg iven” which corres-
since 1953—Action for ejectment — Whether defendant ond to the words “at e Be ginﬁin g of the tenancy”
estopped from denying plaintiff’s title—English law of IiJn the first paragraph
estoppel applicable — Evidence Ordinance, sections ¥
100 and 116. Held: (1) That for the purposes of (flghe argumeﬁlt

e oA . . £ on estoppel, it is not relevant to consider what the

4 g&edgliztuﬁ% ;]1211:?;1351?6?)? ;hdec:é%%‘riccll%ﬁztr?gh?p true title of the appellant was. What is relevant is the
dated 26/12/1930 from the last Chief Incumbent G title which the respondent was apparently recognising,
(his co-pupil) sought to eject the defendant, (also a and this cliepeingis on the title which the appellant was
Buddhist monk and senior pupil of G) éro]rln e& liq.nd apparently claiming.
belonging to the said temple which land the defen- . : ]
dant glmitted he was permitted to possess since 1942 (2) That although there is no satisfactory evidence
by the plaintiff on payment of the paraveni or land- that the respondent knew exactly the tsl‘%ls 01(3;
owner’s share of the produce of the land to the Chief which the paraveni shares were demande afP
Incumbent of the temple. G died in 1944 and this made before the death of G, there is no room o1
action was filed in 1954 as defendant failed to hand misunderstanding the position thereafter, as there is
over this share of the produce after 1953. The clear proof that the respondent acknowledged the
defendant pleaded inter alia that on G’s death, he, acsl appellant as the Viharadhipathy.
senior pupil, succeeded to the Chief Incumbency an : ; e

; s intai i (3) That, if the license was not originally granted
denicil Dlusatii s HEhE Yo' watiitaln iilie acilon in 1942 by the appellant in his own right, after the

The District Judge held in favour of the plaintiff death of G the grant of a new license must be implied.
on the ground that G. by hisdeed of Adhikariship, .

T : : i (4) That the reference in the 2nd paragraph to

B?'ng:]éi C"lﬂir}{‘t‘i} BEhiseas; SagtRiiuoahy. i Sont section 116 of the Evidence Ordinance, to the licensee
p i coming upon the land does not mean only, or eve%

i i i Mgt T ts a taking o

On appeal, the Supreme Court held (1) that the primarily, a physical entry; it impor : :
said dee%pby G was no?a renunciation of his rights and possession under the license. When a.least;1 or hcem:e is

even if it were, G could not lawfully appoint the r_enewed, there is no moment at which the tenant or
plaintiff as his SIICOSSSOT a8 G had pupils. licensee leaves the land and re-enters it.

(2) that the effect of the deed was to appoint Plain- (5) That, therefore, the plea of est9ppe1 succeeds,
tiff to act for G as the de facto Viharadhipathy so that but it applies only to the respondent’s interest as a
he could manage the temple on G’s behalf, licensee and does not affect his rights as a bhikku.

The defendant conceded that as G died in 1944 he Per The Judicial Committee (a) ‘“‘Section 116 is
was barred under the Prescription Ordinance from one of three sections that compose Chapter X of the
asserting his claim. Ordinance, which is headed Estoppel . This Chapter is

a very condensed version of the English common law

On an appeal to the Privy Council, Counsel for the on estoppel in pais. Their Lordships consider that it

plaintiff-appellant invited their Lordships without must be interpreted, and, if necessary, expanded, in

objection to decide the appeal in favour of the the light of the common law.”
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“Their Lordships need not pause to consider

(b)

whether the language of the first paragraph of

section 116 would if literally construed in its applica-
tion to a term of years, ignore an attornment and
confine the estoppel to the landlord in possession at
the beginning of the tenancy. If it does, the scope of
the paragraph must by virtue of section 100 be expan-
ded to give full effect to the English law of estoppel.
The same considerations apply to the second
paragraph which, since the present case is concerned
with a license, is the one on which the appellant
relies.”

SUMANATISSA TERUNNANSE v. PANGNANANDA TERUN-
NANSE o vie o - o

Fideicommissum

Fideicommissum — Bequest in Last will made to
child of testatrix — Does the mere presence of con-
dition “si sine liberis decesserit” per se create a fidei-
commissum in favour of children — What considera-
tions apply in determining whether a fideicommissum
is to be implied in such a Will — In case of doubt, pre-
sumption against fideicommissum — Present law appli-
cable on the subject.

After reviewing the opinions of the Roman Dutch
Commentators on the question — Whether a fidei-
commissum in favour of the children would be implied
from the condition “si sine liberis decesserit”
__ and after considering the modern South African
aﬁd Ceylon decisions on the subject, Their Lord-
ships —

Held: (1) That where in a will (the same would
apply as regards deeds of gift mutatis mutandis), a be-
quest is made to a child of a testator, the mere presence
of a clause, or condition “si sine liberis decesserit”
does not per se create a tacit fideicommissum in favour
of that child’s childern.

(2) That whether in such a will, a fideicommissum
is to be implied is a question of the testator’s intention
to be ascertained from the dispositions in the will as
a whole and from the circumstances in which the
testator was placed when he made it.

_(3) That such an intention must be clearly estab-
lished and in case of doubt the presumption is against
the implication of a fideicommissum.

A testatrix made a will in 1910 whereby (1) inter
alia she directed her executor “to set apart and
convey”’ to each of her three daughters on their res-
pective marriages immovable property of the value
of Rs. 100,000/~ subject to a clearly expressed fidei-
commissum in favour of their issue;

(2) the residue and remainder of her property she
devised and bequeathed equally to her three sons sub-
ject to the life interest of her husband and subject to
the following conditions:—

“8b. Should any of my sons die unmarried or
married but without leaving issue then and in
such case I desire and direct that the share of such
dying son shall go to and devolve upon his sur-
viving brothers and the children of any deceased
brother such children taking only amongst them-
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selves the share to which their father would have
taken or been entitled to if living subject however
to the right of the widow of such son who shall
have died leaving no issue to receive during her
widowhood one fourth of the nett income of the
property or share to which her husband was or
would have been entitled to hereunder.

8c. If any of my said sons shall die leaving child-
ren and also a widow then and in such case I desire
and direct that the mother of such children during
her widowhood shall be entitled to and receive one
fourth of the nett income of the property to which
hgfl children would be entitled to under this my
will.”

Subsequently in 1917 a deed of Indenture was entered
into between the testatrix and her husband contain-
ing inter alia an agreement by the testatrix to
convey the ‘“Moragolla Group of Estates” in which
was included Raglan Estate (the subject matter of
this action) by way of gift to her eldest son R.L.
subject to a fideicommissary condition.

Before any steps were taken on this agreement both
the testatrix and her husband died in 1918 and the
said R.L., the executor of the will of each of them
instituted two testamentary cases in the District
Court of Colombo. All matters in dispute in thesecases
including the effect of the said Indenture were referred
to arbitration. The award which infer alia held that the
Indenture was binding on the testatrix, her husband
and their heirs was made a Rule of Court in 1925.

In 1951 R.L. sold Raglan Estate to S who sold it to
the respondent in 1952. The appellants who are the
children of R.L. who died in 1954, sued the respon-
dent in 1959 for a declaration of title to said Raglan
Estate claiming title as a fideicommissaries under
the will of the testatrix, their grandmother.

The contention of the appellant was that fideicom-
missum in their favour ought to be implied from the
terms of the will and/or from other indications found
in the case, particularly paragraph 8c above.

Held: (1) That the clearly expressed fideicommissum
in relation to the testator’s daughter’s shares and the
absence of a prohibition or restriction on alienation
as regards the sons’ shares are two strong indications
against the submission that a fideicommissum ought
to be implied in favour of the appellants.

(2) That the indication most relied on by the
appellants, viz. clause 8c. above, is open to the
possible interpretation that it deals with accrued
shares and not with original shares; the intention being
that as regards original shares a son who dies leaving
children takes absolutely, and so can make his own
provision both for his widow and for his children.
Hence it is sufficiently possible to negative the
necessity to infer a fideicommissum.

PEIRIS AND OTHERS v. LAVIRIS APPU

Hiwel Andakaraya

See — PEIRIS AND ANOTHER V. KIRILAMAYA
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Industrial Disputes Act

Industrial Disputes Act No. 43 of 1950 as amended
by Act No. 62 of 1957, sections 31B, 31C and 33(2) —
Application to Labour Tribunal for relief against
dismissal — Respondent described in application as
“Superintendent of Deeside Estate, Maskeliya® —
Order made against respondent without name of

person who ordered dismissal — Is the order enforce-
able?

Held: (1) That the party against whom an order
under section 31C of the Industrial Disputes Act
No. 43 of 1950 as amended by section 14 of Act No.
62 of 1957, can be made is the employer or in certain
circumstances, a person who has ceased to be the
employer. The order must, however, be made against
a natural or legal person.

Where an application by a Trade Union was
made for relief under section 31B of the Industrial
Disputes Act naming the “‘Superintendent of Deeside
Estate, Maskeliya™ as respondent stating that M,
one of its members “was summarily dismissed from
work by the management” without mentioning the
name of the employer who made the order of dis-
missal and order was made thereon by the President
against the “Superintendent of Deeside Estate,
Maskeliya” —

Held: (2) That the order made was unenforceable
as the office of ‘“‘the Superintendent™ is not a legal
person or is the “Superintendent of Deeside Estate™ a
Corporation sole. It is a fundamental principle that a
court should not make an order which it cannot en-
force.

SUPERINTENDENT DEESIDE ESTATE v. KAZHAKAM

Injunction
See under—Co-OWNERS
GUNERATNE v, GovT. AGENT, KALUTARA & ANOTHER

See under—CiviL PROCEDURE CODE
SOMASUNDERAM V. NADARAJAH

Interpretation Ordinance
Section 6 — “any action, proceeding or thing”

PREMARATNE v. DIAS ABEYSINGHE COMMISSIONER OF
ELECTIONS AND ANOTHER. . .

Judge
Disagreeing with jury — Can he discharge jury.

QUEEN v, ARNOLIS APPUHAMY

Jury

Jury — Accused indicted on offences under section
115 of the Penal Code — After completion of non-
summary inquiry accused electing to be tried by a

90

33

46

Sinhala-speaking jury — Application by the Attorney-
General for special jury under section 222 of the Crimi-
nal Procedure Code — Qualifications of Jurors set out
in section 257 of the Criminal Procedure Code — Their
applicability today — Objection by the accused — Is
the application just and equitable? — Penal Code,
section 115.

The accused were indicted on counts of (a) Cons-
piring to wage war against the Queen and (b) Cons-
piring to overawe by means of criminal force, the
Government of Ceylon, offences punishable under
section 115 of the Penal Code.

At the completion of the non-summary proceedings,
on being questioned by the Magistrate under section
165 B of the Criminal Procedure Code, the accused
elected to be tried by a Sinhala speaking jury referred
to in section 257(1) (b) of the Criminal Procedure
Code which requires each juror to be able to speak,
read and write the Sinhalese language and to possess
in his own or wife’s right property, immovable or
movable, not less than Rs. 1,000/~ in value or an in-
come of Rs. 500/- a year.

Thereafter, the Attorney-General made an appli-
cation to the Supreme Court under section 222 of the
said Code for an order requiring a Special Jury to be
summoned from a list (prepared under section 257(1)
(d) of the said Code) of persons each of whom
possessed an income of not less than Rs. 3,000/- a
year, or either in his own or wife’s right property
movable or immovable, not less than Rs. 20,000/- in
value or was in the enjoyment of a monthly salary of
not less than Rs. 500/-.

Section 222 requires that the Supreme Court should
be statisfied that the application is just and reasonable.

The application was supported on two grounds viz.
(a) that the case is of unusual complexity in that the
prosecution would be relying largely for proof of the
alleged conspiracy on inferences arising from various
incidents and from the conduct of the accused persons.

(b) that the prosecution will be proving confessions
made by some of the accused, the contents of which
will not in law be admissible as against the other
accused and that a Special jury would be better able
to observe this principle.

Crown Counsel argued that though there is no
reference to any educational qualification in section
257, the intention of the legislature in laying down
the aforesaid qualifications for a special Jury was that
persons of the special panel will be better educated and
more capable of dealing with complexities of facts
and the law involved in the case than persons in the
other panels.

Held: (1) That the said assumption by the legis-
lature when it laid down the aforesaid qualifications
though valid in 1898 (when it enacted the Criminal
Procedure Code) no longer holds good having
regard to the radical change of circumstances which
has taken place after Independence not only in respect
of educational qualifications but also of income and
property qualifications.
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(2) That in the circumstances it does not appear
reasonable to deprive the accused of the right they

have exercised under section 165(B) of the Criminal
Procedure Code to be tried by a Sinhala-speaking

jury.

On the argument based on section 222 of the
Criminal Procedure Code that a Special jury was
advisable in the interests of the defence,

Held: (3) That when the accused have through
their counsel objected to a Special jury, it would be
gratuitous and patronising in the supposed interests
of justice to over-ride a choice freely made by the
accused and their advisers.

QUEEN v. HENPITAGEDERA GNANASEEHA THERO &
OTHERS A - v

Kandyan Law

Kandyan Law— Devolution of acquired property —
Illegitimate intestate — Rights of widow as against
other heirs — Section 11, Kandyan Law Declaration
and Amendment Ordinance No. 39 of 1938 — Kandyan
Marriage Ordinance, No. 3 of 1870, meaning of “best
evidence” in section 36.

One Sedara, who was an illegitimate child, possesed
of acquired property, died in 1955 intestate and
issueless and having a spouse surviving him. The said
widow’s claims to the deceased’s property was
opposed by parties who claimed to be the legitimate
children of Sedara’s mother, through a subsequent
marriage. The parties were governed by the Kandyan
Law.

Held: (1) That the devolution of property in the
above circumstances is governed by the provisions of
section 11 of the Kandyan Law Declaration and
Amendment Ordinance of 1938.

(2) That under section 11(1)(d), the right of a widow
to full dominium of her husband’s property which
she enjoyed under the General Kandyan Law iS TES-

tricted to cases where *“...... no other heir...... ST o]
existence.
(3) That the words “...... no other heir...... Eoin

section 11(1)(d) must be taken to signify that the
widow would succeed to full dominium only in the
absence of any other heir to the property, however
remote.

(4) That for the purposes of section 11(1)(d), the
mother of an illegitimate son is his heir, and in her
default, her legitimate children become heirs through
her. The widow would have a life estate only.

LypivA v. KIRITUKKUWA

Kandyan Marriage Ordinance No. 3 of 1870
Section 36 — Meaning of ‘best evidence’

LypivA v. KIRIUKKUWA

Kandyan Law Declaration and Amendment
Ordinance No. 39 of 1938

See under — KANDYAN LAwW
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Landlord and Tenant

See also — RENT RESTRICTION

Landlord and Tenant — Notice to quit — Notice
dated 27/8/64/ to quit on or before 1st day of December,
1964 — Its Validity.

Held: That a notice dated 27th August, 1964 given
by a landlord requiring his tenant to quit the pre-
mises on or before the first day of December, 1964, is
a valid notice as it must be construed as one to quit
at the end of November, 1964 i.e. at midnight on 30th
November/1st December — with an offer by the land-
lord to the tenant to accept a termination of the
tenancy at the latter’s optionat any time before the
end of November.

HANIFFA & OTHERS v. SELLAMUTTU & OTHERS ..

Lease

Lease — Such lease notarially attested but unregis-
tered — Transfer of leased premises by lessor —
Whether subsequent transfer prevails over such lease —
Recognition of subsisting lease by vendee — Lessee’s
right to plead benefit of Rent Restriction Act when lease
terminates by effluxion of time — Whether vendee’s
right to sue in ejectment on expiry of lease barred —
Rent Restriction Act (Cap. 274), section 13(1).

The plaintiff instituted this action claiming the eject-
ment of the defendant from certain premises
purchased by him on a transfer (P1) dated 18th Sep-
tember 1958. At the time of the plaintiff’s purchase
the defendant was in occupation of the premises
under a notarially attested lease from the owners (the
plaintiff’s vendors). The lease was for a 3 year
period, from 1st January 1956 to 31st December 1958,
and the owners had also acknowledged the receipt
of rent for this 3 year period.

The transfer (P1) was registered while the lease
was not. Two months after his purchase, the plaintiff
sent the defendant a letter (D)1 giving him notice to
quit the premises “‘on the 31st day of December 1958
on the expiry of the lease.”

The trial Judge held (a) that on the date of the
plaintiff’s purchase the defendant became a trespasser
vis-a-vis the plaintiff, and the plaintiff therefore
was not under a legal obligation to give the defendant
notice to quit before institutiing proceedings in eject-
ment; (b) that the letter D1 was not an indication
of a recognition of the unregistered lease but merely
showed that the plaintiff as indulgent enough until
31st December 1968 as sudden eviction might work
hardship on the latter.

Held: (1) That the transfer (P1) prevailed over
the earlier unregistered lease.

(2) That a lessee could plead the benefit of the
Rent Restriction Act where the premises were
occupied by him under a notarial lease which had
terminated by effluxion of time.

(3) That when the plaintiff teferrerd expressly to
the lease in his letter D1, he was recognising the
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lease granted by his vendors. It would follow there-
fore, that the plaintiff’s action would be barred by
the provisions of section 13(1) of the Rent Restriction
Act, No. 29 of 1948, which protected the tenant.

ARON SINGHO v. SILVA

Local Authorities Elections QOrdinance

Village Council — General Election — Extension
of term of office of existing Council — Effect on elec-
tions already held — Order by the Minister declaring
void all steps taken to hold the General Elections —
Legality of such Order — Local Authorities Elections
Ordinance, section 25, 26, 36, 84 — Village Councils
Ordinance, sections 11, 12 — Local Authorities (Terms
of Office) Act No. 2 of 1967, section 3 — Interpretation
Ovrdinance, section 6

On February 14, 1967, the 2nd Respondent gave
notice of his intention to hold a general election for
the purpose of electing members to represent the ward
of the Kandupalata Village Council and fixed March
1st, 1967 as the date for receiving the nomination
papers of the candidates. On nomination day, the
Petitioner being the only candidate duly nominated
for election to Ward 15, he was declared by the
2nd Respondent to be elected as member for the
said ward.

On March 5th, 1967, the Minister of Local Govern-
ment, purporting to act under Section 11 of the
Village Councils Ordinance and Section 84 of the
Local Authorities Elections Ordinance, by Order pub-
lished in the Gazette, inter alia, extended by one year
the life of every Village Council whose term of
office was due to expire on June 20th, 1967, and
declared void all steps already taken for the purpose
of holding general elections in respect of the said
Village Councils.

The Petitioner, by his letters dated March 19th,
1967, requested the Ist and 2nd Respondents to
comply with the provisions of Section 36 of the Local
Authorities Elections Ordinance which required the
publication “forthwith™ in the Gazette of the result
of the election. The 1st Respondent replied by his
letter of March 23rd, 1967 that, in view of the Minis-
ter’s Order of March 5th, 1967, the Petitioner’s election
stood ““cancelled and annulled”. On the same day, the
Royal Assent was placed upon the Local Authorities
(Terms of Office) Act No. 2 of 1967 which, infer
alia, extended the period of office of Village Councils
from three to four years. The provisions of this Act
were made applicable to existing councils as well.

On April 26th, 1967, the Petitioner applied to the
Supreme Court for a mandate in the nature of a
Writ of Mandamus directing the 1st and 2nd Respon-
dents to comply with the provisions of Section 36 of
the Local Authorities Elections Ordinance and cause
the result of his election to be published in the
Gazette.

Held: (1) That the Order of March 5th, 1967
made by the Minister of Local Government declaring
void all steps taken for the holding of a general
election was wultra vires the powers of the Minister.
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(2) That the effect of the Local Authorities (Terms
of Office) Act No. 2 of 1967 was:— (

(a) That the term of office of the Kandupalata
Village Council was due to expire not on June 30th,
1967, but on June 30th, 1968, and the term of office
of the successor Council was to commence not on
July 1st, 1967, but on July Ist, 1968;

(b) that there was no Council whose term of
office was due to commence on July 1st 1967;

(¢) that consequently, the general election which
commenced in February 1967 to elect members to

assume office on July Ist, 1967 was rendered
abortive.

(3) That the principles of interpretation set
out in Sections 6(3)(b) and 6(3)(v) of the Interpretation
Ordinance have no application to the present case in-
asmuch as:—

(@) Act No. 2 of 1967 repealed not that pro-
vision of written law under which the petitioner
was elected, but a provision of a different law,

namely, section 11(2) of the Village Councils
Ordinance:

(b) the words “‘any action, proceeding or thing”
occurring in section 6(3)(c) must necessarily be
understood to mean an action, proceeding or
thing commenced under the repealed written law.

PREMARATNE v. DIAS ABEYSINGHE, COMMISSIONER OF
ELEcTIONS & ANOTHER

Local Authorities (Terms of Office) Act No. 2
of 1967.

Section 3 — Effect of

PREMARATNE v. DIAS ABEYSINGHE, COMMISSIONER

OF ELECTIONS AND ANOTHER
Maintenance
Maintenance Ordinance (Cap. 91), Section 65 —
Meaning of the words *“‘unless............ the father
of such child has at any time within twelve months next
after birth of such child......... paid money for its
maintenance.”
Held: That the words ‘“unless...... the father of

such child has at any time within twelve months next
after the birth of such child maintained it or paid
money for its maintenance” in section 6 of the
Maintenance Ordinance mean that the payment must
be made at some time within the period specified
in the section, i.e. within one year after the birth of
the child and not before its birth.

HaPIE alias PATHMA v. WIJEWARDENA

Meetings

For Election of Chairman of Urban Council — Can
member propose his own name.

SIRISENA V. SIRIWARDENE & ANOTHER
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