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- Administrative Regulations
Of Government — Have they the force of law?
De ALwis vs. DE SiLvA ..

Advocate
Name struck off the roll on being found guilty of a
crime of dishonesty — Application for re-admission

after lapse of thirty years.
IN RE BATUVANTUDAVE

Appeal

Question of law raised for the first time in appeal —
When permissible — Issue of law — In what circums-
tances can such issue be framed in appellate court.

PARARAJASEKERAM V. VIIEYARATNAM

Attorney-General

Discretionary powers of, under section 391 of the
Criminal Procedure Code Whether directions by
Attorney-General under section 391 can amount to inter-
ference with judicial power.

ATTORNEY-GENERAL v, SIRISENA & QOTHERS it

Bail

Courts Ordinance (Cap. 6), section 31 — Application
for bail — Accused charged with murder, attempted
murder and rioting, while being members of an unlawful
assembly— Pending trial, attempt made on life of eye-
witness by relative of one accused — Material to
suggest that accused capable of acting jointly or singly
for a common purpose — Whether indirect attempt
by one accused to tamper with a witness is relevant in
considering whether any of the other accused are to be
allowed bail.

Five accused were charged with murder, attempted
murder and rioting, while being members of an
unlawful assembly. Pending trial before the Supreme
Court, the Attorney-General quashed the committal of
the 1st and 4th accused. An application for bail under
section 31 was made on behalf of the 2nd, 3rd and
5th accused. It was in evidence, by way of an affidavit
by the Police that an attempt had been made on the
life of an eye-witness one Wimaladasa, by persons
among whom were close relatives of the 2nd accused,
and the 4th accused who had now been discharged.
Wimaladasa had alleged that the attempt on his life
was made with a view to preventing him from giving
evidence for the prosecution.

Held: That in view of the fact that there was
material which suggested that the accused were
capable of acting jointly and singly to serve their
common ends, the 2nd accused’s alleged indirect
attempt to do away with witness Wimaladasa 1s
relevant in considering the cases of the 3rd and 5th
accused for bail, and is good reason to apprehend
that any of them if released on bail, would be a
source of danger to the witnesses for the prosecution,

HETTIARACHCHI & OTHERS V. THE QUEEN &

9?[
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Bills of Exchange

Cheque, action on — Averment in plaint that
notice of dishonour given — No plea that such notice
unnecessary — Notice in fact not given — Such notice
a condition precedent to rvight of action on cheque —
Can plaintiff obtain judgment on basis that no notice
necessary — Words “not arranged for” on cheque —
Need to lead evidence as to their meaning — Cheques
not presented on date they were due for presentment

— Burden on plaintiff to show that no funds in defen-
dant’s Bank on that date.

The plaintiff sued the defendant on five cheques
marked ‘A’ to ‘E’ and this appeal was concerned
with two of them, viz. ‘D’ and ‘E’. The trial Judge
had given judgment for the plaintiff in a sum of
Rs. 11,000/- being the value of the two cheques
‘D’ and ‘E’ together with legal interest and costs.

The plaintiff had pleaded in his plaint that he
had given notice of dishonour of these cheques.
He had not pleaded that although there was no such
notice, such notice was not necessary in view of the
absence of effects in the defendant’s Bank, The defen-
dant denied that notice of dishonour had been given
and put the plaintiff to strict proof of that fact.

The defendant raised two issues numbered 8 and 9
at the trial which read as follows:—

“8. Was notice of dishonour according to the
provisions of the Bills of Exchange Ordinance given

in respect of all or any of the cheques marked A,
B, C, D, and E.

9. If not can the plaintiff have and maintain this
action on all or any of the cheques marked A, B,
€, 1 and E+

The trial Judge answered issue No.8in favour of
the defendant and issue No. 9 in favour of the plain-
tiff as faras cheques ‘D’ & ‘E’were concerned. It was
submitted on behalf of theappellant that once the
learned trial Judge answered issue No. 8 in the
defendant-appellant’s favour, the plaintiff’s action
should have been dismissed, as the only question that
arose on the pleadings and issues was whether notice
of dishonour had been given. It was submitted that
such notice was a condition precedent to the right of
action on these cheques.

It was submitted on behalf of the plaintiff-res-
pondent that the cheques contained the word “not
arranged for” and that this was evidence which would
support the learned trial Judge’s finding that notice
of dishonour was not necessary. It was further sub-
mitted that the defendant had not objected to the
admission of the said cheques in evidence. In reply,
it was submitted on behalf of the defendant-appellant
that on the basis of the pleadings and issues the
defendant had been entitled to presume that nothing
turned on the words “not arranged for™” and that the
plaintiff should have called evidence to show what
they meant. It was also submitted that there was no
proof even as to who wrote those words on the
cheques.

Held: (1) That this case was one which should
be decided in accordance with the pleadings and
the issues raised thereon and the evidence led rele-
vant to those issues,
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(2) That notice of dishonour was a condition
precedent to the right of action on the said cheques.
Such notice had not been given in this case.

(3) That the plaintiff should not now be given a
further opportunity to prove what the words ‘““not
arranged for” meant as this alone would not conclude
the matter. The plaintiff would also have to prove
that there were no funds to meet the cheques when
they were due for presentation, as they had been pre-
sented after the due date.

(4) That, further, to give the plaintiff another
chance would be to enable him to show that the
decision of the learned trial Judge, given on grounds
which the plaintiff had then not sought to establish,
was in fact correct.

PERERA v, PERERA e = T

Ceylon (Constitution) Order-in-Council 1946

Section 87(1) — Administrative Regulations of
Government — Have they the force of law.

DE Arwis v. DE SiLva ., o TN

Cheques
See under — BILLS OF EXCHANGE

Child
Father’s preferential right to custody of.

MADULAWATHIE v. WILPUS & ANOTHER T L)

Civil Procedure Code

Civil Procedure Code, section 192 — Interest on
money decreed — Does the section permit a Court
fo give interest in respect .of claims for unliquidated
damages.

Held: (1) That section 192 of the Civil Procedure
Code does not limit the power of the Court to award
interest to cases seeking decrees in respect of liqui-
dated debts. The language used must be construed
as including a claim in unliquidated damages.

_ (2) That the court has a discretion to give or refuse
interest,

MunicipAL CounciL ofF CoLomMBo v. JUNKEER &
OTHERS s = i e Y

See also under — WriT oF EXECUTION

Conciliation Boards

Unreasonable delay in issuing certificate —

Mandarnus

TownN CounciL DopanpuwaA v. DE SiLva & Omms 76

Control of Price Act

Alleged sale of a 14 oz, tin of Milk Maid condensed
milk above the controlled price — Burden on the pro-
secution to prove the quantity of milk sold by the
accused—Admissibility in Evidence of the label appear-
ing on the tin — Rule against hearsay.

YAPATILLEKE V. PIYADASA .. £ i 33

Price Control Act — Emergency Regulation making
section 325 of the Criminal Procedure Code inappli-
cable to offences under the Act — Does the Regulation
apply to offences committed before Regulation became
law — Is such Regulation desirable?

Held: That the Regulation made on 27/11/67 by the
Governor-General under section 5 of the Public
Security Ordinance to the effect that section 325 of
the Criminal Procedure Code shall not apply in the
case of persons charged with an offence under the
Control of Prices Act as amended by Act No. 16 of
1966 does not exclude the application of the said sec-
tion 325 in the case of offences committed before the
Regulation became law.

PopiappuHAMY v. FOOD & PRICE CONTROL INSPECTOR

KAaNDY fl = )< e 10D

Emergency Regulation making section 325 of the
Criminal Procedure Code inapplicable to offences
under the Price Control Act — Appeal argued and
order reserved before Emergency regulation came
into force. Accused not to be prejudiced by delay of
court in delivering judgment.

EDIRISINGHE v. DE ALWIS .. S A 15

Control of Prices (Food) Act — Price Control Order
Jixing wholesale and retail prices of Condensed Milk —
Sale of ““Farm Brand” Condensed Milk 14 oz. tin
in excess of controlled price of 90 cts. — Charge
and conviction for contravening price order — Is
the statement in the label of the tin as to weight of
contents, hearsay? — Evidence Ordinance, section
114 — Presumption to be drawn thereunder.

Held: (1) That when a retailer sells an article
bearing a label which specifies the quantity of its
contents e.g. “14 oz. condensed milk™, “1/2 Ib.
butter” or *“20 Cigarettes” he adopts the specifica-
tion in the label and admits by his conduct that
the v.t:clght or number of the contents without further
proof.

(2) That in such circumstances the presumption
under section 114 of the Evidence Ordinance as to
“the existence of any fact which the court thinks likely
to have happened regard being had to the common
course of human conduct ......... and public and
private business” must be applied.
JALALDEEN v, JAYAWARDENE . . 102
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Co-owners Jury to base their verdict on the supposition put
Co-owners — Prescription among — Enmity bet- iloel;ﬁ“gelrd by the prosecution, unsupported by evi-

ween the co-owners from time each acquired title to
half share — Possession of entire land over ten years
by one of them — Unreasonableness in applying pre-
.s-u;npn‘on that one co-owner possessed on behalf of the
olaer. .

P and K were co-owners of a land in its entirety.
K by deed D1 of 1929 purported to transfer the entire

land to his son H. through whom the defendants
claimed the land.

U, another son of K purchased P’s 1/2 share within
a we%clfrom that day, obviously with a view to con-
test .

There was evidence that in 1930 U instituted action
against H in respect of other lands and there was
consequent enmity between them.

The evidence also established the fact that H
was In occupation of the land from 1929 and took all
the produce without giving any portion of it to U.

Held: That in view of the special circumstance
that there had been enmity between brothers from
and after the time when each of them acquired title to
this land it would be unreasonable to apply the
presumption that one co-owner was possessing on
behalf of the other.

TENNEKOON v, KoIN MENIKE

See also under—PRESCRIPTION

Court of Criminal Appeal Decisions

Court of Criminal Appeal — Convictions of murder
— Prosecution version different from defence version
as to circumstances of incident — Suggestions by pro-
secuting Counsel, unsupported by evidence, placed
before Jury in summing-up without comment — Verdict
of murder unreasonable — Duty of trial Judge — Warn-
ing necessary against speculative inference.

The two accused (brothers) were convicted of
the murder of one T.S. by stabbing him. The prose-
cution gave one version of the circumstances of the
incident, and the defence gave a different version.

The defence version was supported by certain pro-
ved facts and by the evidence of some witness called
__I_:y the prosecution.

The prosecuting Crown Counsel made certain
suggestions to the Jury which were not substantiated
by evidence that might have been called. The trial
Judge referred to the suggestions in his summing-up,
but without any recommendation either way as to
whether the suggestions were worthy of acceptance.
The verdict of the Jury implied that they had based
‘their verdict on the supposition put forward by the
prosecution.

Held: (1) That but for the acceptance of the
prosecution suggestions, one item of evidence at the
least cast a reasonable doubt on the truth of the
prosecution version of the circumstances in which the
stabbing occurred, and it was unreasonable for the

v 109

(2) That it is always open to a Jury to infer the
existence of a fact, if the inference readily and
reasonably arises from other facts which are clearly
proved; but where the prosecution invites the Jury
to make an inference of fact, the actual existence
of which is probably capable of being established by
direct evidence, then the position is different. In
such a case it is not appropriate for the trial Judge
to present the prosecution suggestion to the Jury
without comment. Instead there should be a warning
against a speculative inference of a fact, which if true
could and should have been proved by direct
evidence,

(3) That the verdict of murder was unreasonable.

QUEEN V. SOYSA & ANOTHER

Sentence — Court of Criminal Appeal — Sentence

of imprisonment — Accused’s life endangered when
he struck fatal blow — Apprehension of danger —
Sentence excessive — Bound over — Criminal Pro-

cedure Code, section 325(2).

Where in a case of murder, in the course of the
trial, a plea of culpable homicide not amounting
to murder had been tendered and accepted, and the
facts show that the accused himself had received a
number of injuries at the hands of a companion of the
deceased, two of which were each sufficient in the
ordinary course of nature to cause death, and that
thereafter the accused, when on the point of death
inflicted one stab-wound on the deceased who had
picked up the knife which had been dropped by his
companion, and for which there was a struggle bet-
ween the accused and the deceased, and that the accu-
sed was a man of good character

Held: That the sentence of five years’ rigorous
imprisonment which had been imposed was excessive
and should be set aside. The appellant was ordered to
enter into a bond under section 325(1) in Rs. 500
personal security to be of good behaviour for two
years.

QUEEN v, MUNIYANDY i £s

Criminal Procedure Code, section 243 — Nogl-
compliance with provisions thereof — Failure of trial
Judge to refer to evidence in charge to jury — Effect
— Non-direction amounting to misdirection,

Court of Criminal Appeal — Charge of murder —
Need to charge jury on all defences arising on the evi-
dence — Exceeding right of private defence — Question
of fact to be left to jury — Accused acting with intention
to kill — Whether he thereby falls outside scope of
law of private defence — Whether substantial misca-
rriage of justice in present case — Couirt of.Cnmmaf
Appeal Ordinance (Cap. 7) ,proviso to section 5(2).

Held: (1) That in the present case there had been
no compliance with the express and imperative
provisions of section 243 of the Criminal Procedure

14

21
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Code in that the trial Judge had failed to refer to the
evidence at all in his charge to the jury. This was a
non-direction amounting to a misdirection.

(2) That, further, the law as regards grave and
sudden provocation, sudden fight and the right of
private defence one or more of which defences arose
on the evidence, should have been explained to the
jury, but had not so been explainec.

(3) That whether the accused had exceeded the
right of private defence or not was a question of fact
which should have been left to the jury.

'(4) That even if the accused acted with the in-
tention to kill, if his act fell within the right given
by the law of private defence he would be entitled
to an acquittal. The learned trial Judge had erred
when he directed the jury that if they took the view
that the accused had a murderous intention they
should find him guilty of murder.

Held further: (5) That in view of the defects in
the charge to the jury it could not be said that
there had been no substantial miscarriage of justice.
The proviso to section 5(1) of the Court of Criminal
Appeal Ordinance could, therefore, not be applied.

Per Sri Skanda Rajah, J.: “We would observe that
the jury were not even told of the presumption of
innocence of an accused person and the impact of
that presumption on the evidence.”

QUEEN v. GUNASENA o o

Unlawful assembly and rape — Double hearsay on

material point capable of corroborating evidence of

virtual complainant — Inadmissible — May have in-

fluenced verdict of jury — Retrial.

The six accused — Appellants were convicted of being
members of an unlawful assembly, the common object
of which was to commil rape on the virtual
complainant. The 1st, 2nd and 3rd accused were con-
victed of rape.

The evidence as to the actual rape was only that
of the virtual complainant. Her husband had been
away from the village on the night of the incident. On
the next day the virtual complainant went to a distant
place in search of her husband, and explained that she
did so because on the evening of the day of the inci-
dent,she had sent her servant girl to ‘“‘the junction™,
and the servant girl had returned and inf ormed her that
the mudalali at junction had told the servant girl that
the husband had gone away in a car, because the 1Ist
accused had sent him to that place.

Though the servant girl gave similar evidence,
neither the mudalali nor the husband was called to
speak to this matter.

Held: (1) That the evidence as to this matter
would have afforded strong corroboration of the
virtual complainant’s evidence of the rape, it was
impossible to be sure that the Jury were not in-
fluenced by the knowledge of this fact, and the
convictions should be set aside.

THE QUEEN v, DISSANAYAKE & Six OTHERS

25

o 110

Vol. LXXIV

Courts Ordinance

Sections 19 and 37T — Revisionary powers of
Supreme Court in velation to non-summary proceedings.

ATTORNEY-GENERAL V. SIRISENA & OTHERS -

Section 31 — Application for bail — Accused
charged with murdet, attempted murder and rvioting —
Circumstances in which bail should be refused.

HerTiARACHCHI & OTHERS v. THE QUEEN L

Criminal Procedure Code

Sections 19, 159, 160, 161(1), 161(2), 163, 164,
337, 356, 391.

Attorney General, discretionary powers of, under
section 391 of the Criminal Procedure Code — Non-
summary inquiry on charge of alleged murder against
P and respondents — P. committed for trial but res-
pondents discharged without proceeding to act under
section 159, 160 and 161 of the Criminal Procedure
Code.

Directions by Attorney-General under section 391
of Code to Magistrate to take further steps with a
view to committal of respondents—Magistrate COmp-
lying with some instructions but discharging respon-
dents again — Return of record by Attorney-General
with direction to commit respondents for trial fo
Supreme Court — Refusal by magistrate to comply
on ground that original order of discharge made under
inherent powers of Court and Attorney-General had
;ég (?owm- to give directions under section 391 of the

odae.

Whether directions by Attorney-

Judicial power —
391 can amount to interference

General under section
with judicial power.

Revisionary powers of Supreme Court — Do they
apply to said order of refusal to comply with Attorney-
General’s directions — Criminal Procedure Code,
sections 19, 159, 160, 161(1), 161(2), 163, 164, 337,
356, 391 — Is an order under section 162(1) made
under inherent powers of Court or under statutory
powers — Nature of duties of a committing Magistrate.

Courts Ordinance, sections 19 and 37.

After non-summary proceedings on an alleged
charge of murder against one P and the three res-
pondents abovenamed, the learned Magistrate made
order committing P for trial and discharging the three
respondents without proceeding to act in respect 0
them under sections 159, 160 and 161 of the Code
on the grounds,

(a) that the prosecution witnesses contradicted
each other and their evidence was to some extent
contradicted by their previous statements.

(b) that the witnesses failed or delayed to make
statements incriminating the respondents and there-
fore the evidence did not justify the committal of the

respondents,

1

63
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Thereafter the Attorney-General in purported
_ exercise of powers conferred by section 391 directed
the Magistrate

(a) to record further evidence as may be adduced
by the prosecution.

~ (b) to read the charge to the respondents and to
inform them that they have the right to call witnesses
ang 1Ii;thcy so desire to give evidence on their own
behalt.

(¢) to comply with the provisions of sections 160
and 161 of the Criminal Procedure Code.

(d) to conduct and conclude the inquiry in accor-
dance with the law.

At the inquiry held for the purpose on counsel for
the Crown stating that he was not calling any further
evidence, the learned Magistrate complied with (b)
and (c) above, but again made order discharging
the respondents.

The Attorney-General again returned the record
to the Magistrate with a direction to commit the
respondents for trial before the Supreme Court. The
Magistrate refused to comply with this direction stat-
ing as his ground that he had made his original order
of discharge under inherent powers of Court and that
the Attorney-General had no power to give directions
under section 391 of the Code.

The Attorney-General applied for the revision of
this order.

Held: (1) That where a Magistrate at the close of
the prosecution case in non-summary proceedings
considers the evidence not sufficient to put the accused
on his trial, he could make an order of discharge
under section 162(1) of the Criminal Procedure Code
and such an order is made in the exercise of the
statutory power conferred by that sub-section and
not by virtue of the inherent or other power referred
to in sub-section 2 of section 162 of the Code.

(2) . That the only power to make the first order of
discharging made in this case on either of the grounds
(a) and (b) aforesaid is conferred by sub-section 1 of
section 162 of the Code. The claim by the Magistrate
in his last order that he made the Ist order of dis-
charge under inherent powers referred to in section
162(2) is untenable.

(3) That section 164 of the Code permits a Magis-
trate, in exercising his discretion to discharge, to rely
on evidence “in favour of the accused” in case of a
conflict ,and is not in terms limited to a contradiction
between prosecution evidence on the one hand and

defence evidence or evidence on-behalf of the accused
on the other. This discretion is also statutory.

(4) That the operation of sub-section 1 of section
162 is not restricted to a case in which non-summary
inquiry has been concluded. It also applies to a case
where the prosecution evidence is insufficient to put
the accused on his trial — before the Stage of Com-
pliance with section 159, 160 and 161 of the Code.

(5) That in view of the above conclusions, the
Attorney-General clearly had the power to give direc-
tions under section 391 of the Code and the Magis-
trate’s refusal to comply was unlawful.

(6) That the said order of refusal is an order within
the meaning of section 356 of the Criminal Procedure
Code and section 37 of the Courts Ordinance and
the revisionary powers of the Supreme Court are
exercisable in respect thereof.

(7) That section 19 of the Courts Ordinance read
with section 5 of the Criminal Procedure Code is
wide enough to confer powers of revision in relation
to non-summary proceedings.

~(8) That accepting the explanation of the term

“Judicial power” as given by Griffith, C.J., in
Appleton vs. Moorehead (1908 8 Commonwealth
Reports 330) in the case of an order committing a
person for trial before a Court or discharging him
from liability to trial, there is no determination of
any right of a citizen or of the state: hence the pur-
ported exercise by the Attorney-General of powers
under section 391 of the Code is not illegal as one
interfering with the powers of Court.

Per H. N. G. Fernando, C.J. “(a) A committal need
not in law be followed by a remand, and even when it
is, the committing Magistrate does not in his capacity
as such, make any determination as to whether or not
the accused person is to be deprived of his liberty.”

“(b) These powers of the Attorney-General
which have commonly been described as guasi-
judicial, have traditionally formed an integral part
of our system of Criminal Procedure, and it would be
quite unrealistic to hold that there was any intention
in our Constitution to render invalid and illegal the
continued exercise of those powers,”

“(c) It is well to remember that, just as much as
Chapter XVI of the Code confers a certain measure
of discretion on a Magistrate before whom non-
summary proceedings are taken, other provisions
of the Code equally confer on the Attorney-General
a measure of discretion which is rendered effective by
his statutory power to secure that inquiries under
Chapter XVI will terminate in a manner determined
in the exercise of that discretion.”

ATTORNEY-GENERAL V. SIRISENA & OTHERS I

Section 243 — Non-compliance with provisions rherq-
of — Failure of trial judge to refer to evidence in
charge to jury — Effect.

QUEEN v. GUNASENA A

Section 338(2) — Attorney-General’s right to
appeal against any judgment or final order of a
Magistrate’s Court or District Court.

SoLICITOR-GENERAL v. AvA UMMA & OTHERS

Section 413 — Accused charged with possession of
“Jackpot’ machines — Offence under sub-section
3(B)(1) of the Gaming Ordinance as amended by Acts
No. 26 of 1927 and 48 of 1961 — Acquittal of accused
— Application by accused for return of the ‘Jackpots’
produced at trigl — Refusal by Magistrate — Revision,

25

65
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The accused petitioner sought the revision of an
order made by the learned Magistrate refusing an
application made for the return of two ‘Jackpot’
machines which were productions in proceedings in
which he was charged with their possession in con-
travention of sub-section 3 B(l) of the Gaming Ordi-
nance as amended by Acts No. 26 of 1957 and 48 of
1961 and acquitted.

It was contended for the petitioner that the learned
Magistrate had in his order assumed (a) that inasmuch
as the prosecution failed to prove its charge, the
petitioner would also fail in establishing possession for
the purpose of his application for return of the pro-
duction;

(b) that upon the return of these implements and
appliances, the petitioner would automatically be
committing a fresh offence of possession to which he
would be able to plead in defence the Courts® order
returning the productions.

Held: (1) Thatthe Magistrate was in error when
he applied to the question before him the high
standard of proof required in a criminal prosecution.

(2) That it was the Magistrate’s duty to address
his mind to the powers vested in him under section
413 of the Criminal Procedure Code independent of
a.rgyl decision he may have arrived at in the criminal
trial,

(3) That possession per se of these articles is not
illegal as there may be circumstances though in very
rare cases in which their possession would not amount
to a criminal offence. This, therefore, was a fit case
for a fresh inquiry.

WNAGANATHAN v. DFE Sitva ..

Section 325 — Applicability to offences under Control
of Prices Act.

PopiappuHaMY v, Foob & PriCE CONTROL INSPECTOR
KANDY xe e 7

EDIRISINGHE v. DE ALWIS .. -

Section 353 — Case stated by Magistrate for opinion
of Supreme Court — Is it open to a Magistrate to state
such a case when, without proceedings to conviction,
he orders the accused to enter into a Probation order
to be of good behaviour.

PreEMASIRI v. S.I. PoLiCE, DICKWELLA ., P

Debt Conciliation Ordinance

Debt Conciliation Ordinance, sections 43 and 56 —
Amending Act No. 5 of 1959 — Clause in agreement
entered into before the Board setting out conditions
for the determinations of debtor’s rights of retransfer —
Payment by monthly instalments — In default of any
instalment right to retransfer at an end — Effect of such
a clause — Applicability of procedure in section 43 —
Is proceeding pending before the Board — Prevention
of Frauds Ordinance, section 2. %
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By deed of transfer No. 2613, dated 11th January,
1958, the defendants-appellants tra_nsfcrred their in-
terests in the land forming the subject matter of this
action, to the plaintiff-respondent, subject to the
condition that the plaintiff would reconvey the said
interests on the payment of a qertam sum of money
within a specified period of time. The defendants-
appellants made an application for relief to the Debt
Conciliation Board and a settlement was arrived at
between the parties whereby the principal sum and
the interest thereon was to be repaid to the plaintfi-
respondent on certain dates fixed in the settlement
and upon the payment of the full sum due, the plaintiff
respondent was to reconvey the said land to the defen-
dants-appellants. It was also agreed that in the event
of a single default the right to redeem would be at an

end.

The plaintiff’s proctor subsequently applied to the
Debt Conciliation Board for an order dismissing the
defendants-appellants’ application on the basis of a
default but no order of dismissal was made in view of
the provisions contained in the settlement itself in
regard to the consequences following a default.

Upon the plaintiff-respondent filing action, for
declaration of title, ejectment and damages the
defendants-appellants raised objections on the ground
(1) that by virtue of the provisions in the Amending
Act No. 5 of 1959, the conditional transfer executed
by the appellants was in fact a mortgage and that pro-
ceedings before the Debt Conciliation Board were
pending at the time action was filed, thereby debarring
the plaintiff from maintaining this action; (2) that the
only remedy available to the plaintiff was the one pro-
vided by section 43 of the Debt Conciliation Ordi-
nance.

Held: (1) That Act No. 5 of 1959, amending the
Debt Conciliation Ordinance did not remove the
necessity for notarial attestation in the creation of
a valid mortgage, required under section 2 of the
Prevention of Frauds Ordinance.

(2) That the inclusion of the definition of the
term “mortgage” in the amending Act, enables the
Dabt Concziliation Board to effect settlements in the
case of conditional transfers to the extent of settling
the terms and conditions of repayment and retransfer.

(3) That where it was agreed before the Debt Con-
ciliation Board between the parties that the right to
retransfer would be at-an end upon a default by the
debtor, and a default was in fact committed, the
Board could have no further jurisdiction to deal with
any matter relating to the transaction, and the
application in respect of such a transaction could not
be pending.

(4) That the plaintiff was entitled to maintain this
action without resorting to the summary procedure
laid down in section 43 of the Ordinance.

JOHANAHAMY & OTHERS V. SUSIRIPALA o

' Decree

Execution of money decree — Writ allowed but not
actually served — Application for notice under section
219 Civil Procedure Code — Notice not served though
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issued and re-isstied several tines —
application for writ — Served
debtor to appear in response to notice — Order to issue
writ —  Can court vacate such order subsequently and
dismiss application for writ on ground of want of due
diligence. i

— Notice of second
— Failure of judgment

DE SILVA ¥. SURIAGE

Delegated Legislation

Sce under — SUBSIDIARY LEGISLATION
Divorce
Adultery of wife — No marital relations since
marriage — Husband entitled to nominal damages

only.

GUNAYA v. PEDORISA

Employees’ Provident Fund Act

Employees’™ Provident Fund Act, No. 15 of 1958,
sections 3(1), 3(2), 23, 24, 46(1) Employee contri-
buting to Fund as member — Nomination of person
to receive all amounts lying to credit of member on his
death — Subsequent Last Will made by such member
bequeathing the amount to others as well — Claim
and counter claim by Executor named in Will and
person nominated — Who is entitled to the benefit?

One W. an Engineer, who died on 23/7/66 was a
member of the Employees’ Provident Fund and in
terms of the Employees’ Provident Fund Act No. 15
of 1958 made contributions to the said Fund. He had
nominated the Ist respondent as the person entitled
to be paid all amounts lying to his credit in the Fund
m the event of his death.

W. had also left a Last Will in which he had be-
queathed his property including the sum lying to his
credit in the said Fund to the appellant. and the 1st,
3rd and 4th respondents.

¢

The 2nd respondent as Executor of the said Last
Will claimed the amount lying to the credit of W.
from the Commissioner of Labour, The 1st respon-
ii;;nt counter-claimed as the person nominated by

The Commissioner, acting under section 28 of the
Act made a determination that the first respondent
was enttled to the entirety of the amount, which
decision was affirmed by the Tribunal of Appeal on
an appeal taken to it.

On an appeal to the Supreme Court from the last
decision under section 29(2) of the Act.

Held: (1) That in view of the provisions of section
3(2) of the said Act it could not be argued that the
nomination of the 1st respondent was revoked or
superseded by the Last Will,

(2) That the argument for the appellants that the
2nd respondent as executor was entitled to the
payment of the said benefit under sub-paragraph
(2) of section 24 of the Act could not be accepted as:

43

40
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(a) this section was intended to apply only in
cases where a member dies and there is no valid or
effective nomination.

(b) ‘nomination’ is the only method provided
by the Act by which a member of the Fund can
control the destination of the amounts standing
to his credit in the event of his death.

(¢c) a member of the Fund cannot make a testa-
mentary disposition of such money.

(3) That the 1st respondent being nominee was
therefore entitled to receive the benefit.

WEERAKOON v, KUMARIHAMY & OTHERS
- Estate Duty

Estate Duty Ordinance — Section 21(1) — Stamp
Ordinance Parts Il and Il in Schedule 4 — Applica-
tion for conferment of sole testamentary jurisdiction
on District Court — Stamp iduty leviable on documents
filed by petitioner — How computed.

In Re ESTATE OF SAMSUDEEN

Estoppel

Doctrine of promissory estoppel — When can such
plea be taken — No estoppel in face of statute,

| PARARAJASEKERAM 7. VIJEYARATNAM

Evidence

In a prosecution for selling a 14 oz. tin of condensed
milk above the controlled price, the statements on the
label of the tin constitute only hearsay evidence and
are therefore not admissible to prove the quantity of
condensed milk in the tin.

" YAPATILLEKE v. PIYADASA

Evidence Ordinance

Evidence Ordinance, sections 68, 69 and 71 — Appli-
cability in Criminal case where deed impugned as
forgery—Indictment for forgery of deed of transfer—
Vendee, two attesting witnesses and two of the alleged
executants accused — Objection raised by defence
counsel when deed shown to first witness at trial, on
ground that section 68 not complied with — Object:‘a{:
upheld—Prosecuting counsel taken by surprise—Appli-
cation for date to consult Attorney-General—Refusal —
Ovder discharging and acquitting accused — Appeal
by Solicitor-General— Whether this amounts refusal
by Crown to lead evidence — Notaries Ordinance,
section 31-—Criminal Procedure Code, section 338(2).

The five accused were indicted inter alia on a charge
of conspiracy to commit forgery of adeed of transfer,
It was alleged that (a) the 1st and 2nd accused were
two of the eleven executants, (b) the 3rd & 4th accused
the attesting witnesses, (¢) the 5th accused was the
vendee.
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At the trial when the 1st witness for the prosecution
a person claiming to be one of those in truth entitled
to the land purported to have been conveyed by the
deed was shown the alleged forged deed, counsel for
the defence objected to its production on the ground
that section 68 of the Evidence Ordinance was not
complied with, i.e. that the execution of the deed
had not been proved by calling at least one of the
attesting witnesses.

The learned District Judge upheld the objection
mainly on the ground that the prosecution had not
given an opportunity to the witnesses to the deed
(3rd and 4th accused) to deny the execution of the
document or to say that they cannot recollect its
execution.

Thereupon the proctor who was conducting the
prosecution applied for a postponement to enable him
to consult the Attorney-General for instructions
necessitated by the order upholding the objection.
This was refused and the trial Judge made order
acquitting and discharging the accused.

The Solicitor-General appealed.

On a preliminary objection to the appeal on the
ground that what took place after the order up-
holding the objection was in reality a refusal on the
part of the Crown to lead evidence —

Held: That considering the novelty and difficulty
of the point of evidence that arose so early at the
trial, the trial Judge should have granted a post-
ponement for the purpose indicated by the proctor,
even directing the Crown to pay the day’s costs, if he
thought such a step expedient. Bearing in mind also
the provisions of section 338(2) of the Criminal Pro-
cedure Code, the preliminary objection shouid there-
fore be overruled.

Held further: (1) That section 68 of the Ordi-
nance has no application to a criminal case where
the prosecution has made the attesting witnesses also
accused in the case and are not seeking to use a deed as
evidence, but to prove that itis a forged instrument,

(2) That in such a case the elements of the charges
which have to be established by the prosecution may
be established in any of the ways permitted by law.

(3) That the trial Judge misdirected himself com-
pletely when he held that the execution of the deed
could in view of section 71 of the Evidence Ordinance
be proved by other evidence only where attesting
witnesses deny or do not recollect the execution of the
document for he has inadvertenlty overlooked the
important circumstance that being a criminal trial,
the 3rd and 4th accused, were not competent witnesses
for the prosecution.

(4) That an attesting witness who is not legally
not competent to give evidence comes within the
expression “if no such attesting witness can be found”
occurring in section 69 of the Evidence Ordinance.

(5) That even the words “capable of giving evi-
dence” in section 68 should be interpreted to include
legal capacity or competency. Therefore, even on an
assumption that section 68 would ordinarily have been
applicable the legal incompetency of the 3rd or

4th accused to testify for the prosecution brings this
case within the class of cases contemplated in seciton
69 of the Evidence Ordinance.

Vol. LXXiy

SoLICITOR-GENERAL v. AvA UMMA & OTHERS .. 65

Section 114 — Label on tin of condensed milk stating
weight of contents 1o be 14 oz.—Is proof of weight
necessary in case of contravention of a price control
order.?

Y APATILLEKE v. PIYADASA

JALALDEEN V. JAYAWARDENE e aE]

‘ Habeas Corpus

Writ of Habeas Corpus — Application by mother
for custody of child — Preferent right of father —
Principles applicable in determining such question.

Held: (1) Thatin an application for the custody
of a child the paramount consideration is the welfare
of the child. It is settled law that subject to that con-
sideration, so long as the matrimony subsists, the
father, as the natural guardian has a preferential right
to the custody of the child born of the marriage.

(2) That the burden is on the mother who seeks
to obtain custody, to prove that the interests of the
child require that the father should be deprived of his
legal rights. This burden, the petitioner had failed
to discharge in this case.

Per Siva Supramaniam, J. “The learned Magis-
trate, however, has stated as an additional reason for
his recommendation that if the custody of the second
respondent is granted to the petitioner, both children
will be able to grow up together and the second res-
pondent will have a companion to play with. While
it is undoubtedly very desirable that the children
of a family should have the companionship of each
other, particularly when they are young, that can
hardly be the deciding factor in the determination
of the question under consideration.”

MADULAWATHIE v. WiLPpus & ANOTHER

Heavy OQil Motor Vehicles Taxation Ordinance

Heavy QOil Motor Vehicles Taxation Ovrdinance,
sections (1) and 4(1) — Amendment of section 2 by
Finance Act No. 2 of 1963 by inserting sub-section 1
— Power given to Minister to vary rates of taxation
by order published in Gazette — Temporary validity of
such Order till approval by House of Representatives
within @ month or as specified in sub-section 1 —
Consequences of long delay in bringing before House
for approval.

Revenue Protection Ordinance (Cap. 250).

The Magistrate of Galle made orders in terms of
section 4(1) of the Heavy Oil Motor Vehicles Taxation
Ordinance for the recovery, as fines from the Petitioner
two amounts specified in two Certificates issued by
the Government Agent under the same section on
12/8/67 and 14/8/67 in respect of two motor vehicles
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for certain periods commencing from | G
1/5/63 respectively. g /6/64 and

Section 2(1) of the Ordinance provides that such
tax shall be paid in accordance with rates prescribed
in the First Schedule to the Ordinance.

F_inancg Act No. 2 of 1963 amended this section
by inserting a new sub-section 7,

(a) enablinga M inister to vary the rates in the
First Schedule from time to time by Order published
in the Gazette,

(b) requiring inter alia the House of Represen-
tatives to pass a motion within one month from the
date of publication of such Order in the Gazette or
if no meeting is held within that period, at the first
meeting of the House held after the expiry of that
period.

The order varying the rates of tax under the new
sub-section 7 was published in the Gazette in 29/4/64
and the motion for approval of the House was made
on 20/8/64.

On an application to the Supreme Court for the
revision of the said orders by the Magistrate, it was
argued for the petitioner that because the motion for
approval was not passed in the House within the time
specified in (b) above, the order was fully inoperative
or alternatively that it became operative only on the
date of the approval of the House.

Held: (1) That it is a fundamental principle of
British Constitutional law that the subject cannot be
taxed except directly by Statute enacted by Parliament
or alternatively by Resolution of the House of,
Commons passed by virtue of enabling power in a
statute.

(2)  That the new sub-section 7 aforesaid provides
for this alternative method which is prescribed in the
Revenue Protection Ordinance (Cap. 250).

(3) Thata sine qua non for such temporary validity
of a taxation Order is that the Minister responsible
must perform the obligation which he owes to
Paliament to bring the Order before the House of
Representatives for approval.

(4) That paragraph (c) of sub-section 7, which
provides that even if the House refuses to approve
such a taxation Order and it therby become revoked,
the levy of taxes prior to the time of such revocation
will be valid, is of no avail, where as in this case it is
brought before Parliament long after the prescribed
time.

(5) That, therefore, the failure to comply with the
provisions of paragraph (b) of sub-section 7 had the
consequence that the aforesaid Order published in the
Gazette of 27/4/63 had no validity as such.

(6) That the new Schedule of rates became valid
and operative only as from the date of the passing of
the motion of approval i.e. as from 20/8/64.

(7) That the Government Agent might yet be
entitled to recover by means of the issue of fresh
Certificates tax for the period ending 20/8/64 at the

rates specified in the original schedule and for the
periods subsequent to 20/8/64 at the new rates.

ILLEPERUMA SoNs Lip., ».

GOVERNMENT AGENT,
GALLE 4 o

Husband and Wife

Husband and Wife — Duty of support — Right of
a dqserr_ed wife to remain in the matrimonial home —
Maintainability of an action for ejectment filed by the
husband during the subsistence of the marriage.

A divoree action in which both husband and wife
were claiming a divorce from each other was filed
by the appellant (husband) in March 1956. On
December, 20 1962, the District Court entered decree
nisi in favour of the respondent. The appellant filed
an appeal against the judgment of the District Court
which appeal was finally disposed of in 1967.

On December 29, 1962, the appellant gave notice
to the respondent to quit the flat of which he was the
owner and which, he alleged, she occupied “with his
leave and licence”. On February 20, 1963, the res-
pondent not having left the premises, the appellant
Instituted the present action in which he prayed
for her ejectment and for damages.

Held: (1) That on the date of the notice to quit
as well as on the date of the institution of this
action, the divorce action was pending, and the parties
were still husband and wife in law.

(2) That the appellant, by reason of his duty of
support, had to provide the respondent with accom-
modation food, clothing, medical attention and
whatever else she reasonably required,

(3) That a deserted wife has the right to remain in
the matrimonial home unless alternative accommod-
ation or substantial maintenance to go and live else-
where is offered to her.

(4) That the present action was therefore not
maintainable.

The following dictum of Lord Upjhon in Provincial
Bank Ltd. v. Ainsworth was quoted with approval:

“A wife does not remain lawfully in the matrimo-
nial home by leave or licence of her husband as the
owner of the property, She remains there because,
as a result of the status of marriage, it is her right
and duty so to do and, if her husband fails in his duty
to remain there, that cannot affect her right to do so.
She is not a trespasser, she is not a licencee of her
husband, she is lawfully there as a wife, the situation
is one sui generis. She may be described as a licencee
if that word means no more than one who is lawfully
present, but it is objectionable, for the description of
anyone as a licencee at once conjures up the notion of
a licensor, which her deserting husband most empha-
tically is not.”

CANAKERATNE v, CANAKERATNE i 4
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Divorce — Adultery of wife — No marital relations
since marriage — Husband entit led to nominal damages
only.

GUNAYA v. PEDORISA

Industrial Disputes Act

Industrial Disputes Act No. 43 of 1950—Creation of
Labour Tribunals by Amending Act No. 62 of 1957 —
Rule making powers conferred on Minister by sections
31A(2) and 39(1) thereof — Regulation 16 enacted by
Minister specifying time limit for making applications
to a Labour Tribunal — Validity of such Regulation —
Whether such Regulation belongs to field of substantive
law or procedure — Whether necessary for giving effect
to principles of Act — Power of Courts o declare it
ulira vires even though approved by Parliament —
Industrial Disputes Act, sections 31A(2), 31B(1), 31
D(3), 39(1) and (2) — Interpretation Ordinance (Cap.
2), section 17(1)(e).

Statutes — Retrospective operation — Presumption
against interference with vested rights — Distinction
between rights and existing rights Whether Amend-
ing Act No. 62 of 1957 applicable retrospectively 10 a
termination which occurred prior to the infroduction
of the Act — No right to relief under Act in such a case.

In terms of Regulation 16 of the Regulations made
by the Minister of Labour under section 39 of the
Industrial Disputes Act (No. 43 of 1950 as amended
by Act No. 62 of 1957) an application by a workman
to a Labour Tribunal for relief or redress must be
made within 3 months of the termination of the
workman’s services.

The appellant in the present case had made an appli-
cation to a Labour Tribunal on 14th August 1965.
There was a finding of fact by the President of the
Tribunal that the actual date of the termination of his
services was in the year 1957. In terms of Regulation
16 the application was therefore out of time and it
was rejected by the Tribunal as the date of dismissal
was held to be more than three months anterior to
the application.

The only point taken in appeal for the appellant
was that Regulation 16 was ultra vires the powers
conferred on the Minister by the Industrial Disputes
Act. While contending that this Regulation was intra
vires, counsel for the respondent took the further point
that the appeal could not in any event succeed as at the
date of the termination there was no Tribunal in exis-
tence to which an application for relief could have
been made. Part IV A of the Act (brought in by Act
No. 62 of 1957), which created the Labour T ribunals,
was enacted in its entirety only on 31st December,
1957 which was a date subsequent to the termination
of the workman’s services.

Held: (1) That Regulation 16 made by the
Minister was ultra vires. This Regulation enacted a
rule that was one of substantive law rather than
procedure and would not, therefore, come within the
scope of the rule-making powers conferred on the
Minister by sections 31 A (2) and 39(1) of the Indus-
trial Disputes Act, as amended; nor was such a

|
|

rule necessary in terms of section 39(1)(h) for carrying
out the provisions of the Act or giving effect to its
principles.

(2) That the requirement of approval by Parlia-
ment found in section 39(2) of the Act, which made
every regulation so approved “‘as valid and effectual
as though it were herein enacted”, did not have the
effect of removing such regulations from the purview
of the Courts once Parliamentary approval had
been obtained.

(3) That although the regulation in question was
ultra vires, the Act did not apply retroactively to a
termination which had occurred prior to its intro-
duction as this would involve an interference with
vested rights for which there was neither express pro-
vision nor necessary implication in the Act. The work-
man in the present cass had no right of access to the
Labour Tribunal since his services had been termina-
ted prior to the statute creating the Tribunals

coming into operation.

RaM BANDA v. RIVER VALLEYS DEVELOPMENT BOARD

Insurance

Motor Insurance — Action by insurer for declaration
of non-liability under section 109 of Motor Traffic Act
on ground of breach of specified condition — Payments
already made by insurer on claim being made — False
declaration by dependant — Facts not known to insurer
— Effect of earlier payments.

CEYLON MOTOR INSURANCE ASSOCIATION L1D. V.
JAYAWEERASINGHAM o K

i Interpretation

Interpretation Ordinance section 17(1)(e)—Validity
of rules not made within the rule making power —
Interpretation of terms in which delegated powers are
conferred.

RAM BANDA v. RIVER VALLEYS DEVELOPMENT BOARD

Section 17(1)(c)— Does not apply to the Adminis-
tration Regulations of Government.

DE ALWIS v. DE SILVA

Jaffna Matrimonial Rights and Inheritance

Jaffna Matrimonial Rights and Inheritance Ordi-
nance (Cap. 58), section 37 — Estate of deceased parent
devolving on minor child — Surviving parent possessing
and enjoying income and effecting improvements — Is
he entitled to compensation for such improvements?

Held: (1) That the rights of a surviving parent as
set out in section 37 of the Jaffna Matrimonial Rights
and Inheritance Ordinance are narrower in scope than

those of a usufructuary, while as regards his rights of

possession of the property and enjoyment of the in-
come thereof, a surviving parent is in the very same
position as a usufructuary. .
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