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" VOL. XLII
Acceptarice Buddhist Law
(1) Of oral gitt—See Donation . 17 Right to incumbency—Forms of pupillage recog-
3y Muslim widow See Fidel ( Tomanissuny 86 | mised by law—Pupillage by adoption—Is such
B pupillage known to owr law—dA bandonment of rights
Advocate ‘ to an incumbency by nwnkl—Does such abandongen:
: SR S _, deprive his pupils of right to succeed him—Does
Disbarred on conuiction of series_of cffences in- abandonment regui-re fz‘om-n‘al deed or other formality
volving gross fraud—Application Jor re-enrolment —_Question of fact in each case :
after tnterval of thirteen years refused. Held s (i) That it is well = itled b that wask
The petitioner, a member of the English Bar, who t € 1' ‘E‘)t. £ l{*l_ AL mb‘“' "3 by tl m}; dz?i HRGer
was also an Advocate of the Supreme Court of (\'e,fcc elsms AGH 3‘ o serfv ety £ e lli lust,sl‘:ln
Ceylon, was disbarred on conviction of the offences | e]" on tflere ave only:two forms OF PUBILE which
of forgery, cheating and abetment of cheating. His it l_lwn er rights of pupillary succession namely,
wpplication for re-enrolment made after an interval U lage by robing and pupillage hy. ordulatlf)n.
of thirteen years was refused, having regard Lo the (i) That our law does not recognise * pupillage
nature of the offences of which he had been proved by adoplion’ as conferring rights of succession.
guilty. | (iii) That the abandonment of an incumbeney
It was further held that it was the duty of the | by a monk, who continues to remain in robes there-
Registrar of the Supreme Court lo have reported | after, deprives his pupils of their right to sueceed
forthwith to the Inn to which the petitioner be- |  to such incumbeney. s v o~
!(Jng‘;cd the fact that he had been struck off the rolls | (iv) That such abandonment does not require -
in Ceylon. any notarial deed or other prescribed formality, but "
: o is a question of fact, and the intention to abandon
In Ré¢ BATUWANTUDAVE 4 I may be inferred from circumstances.
Agent PONNANANDA VS, WELIWIT#YA SORATHA
See Crowen land 7| s
| Ceylon (Constitution) Order in Gouncil, 1946,
Appeal Seetion 14 (1) —Penalty for sitting or veting o
Distinetion between * Final® appeal and * Interlo- | House of Representatves when disqualified To be
cutory ® appeal—Civil Appellate Rules 1935. elocted— When vight to penally vesis in tnformer.
Held : That an appeal from an order made in an Held : That the right to the penalties imposed by
applieation for alimony pending the decision of an section 14 (1) of the Ceylon (Constitution) Order-in-
appeal against a decree lor judicial separalion is an | Council becomes vested in the informer the moment
“interlocutory ® appeal within the meaning of the be instituted the action and not when he applied for
Civil Appellate Rules 1938, leave to proceed further under section 14 (2).
Per Dias, 5.PJ.—A * Final judgment ' means
o judgment awarded at the end of an action which GrveENDRARINGHE v3, DE MEL ..
finally determines or completes the action, and a
* Final appeal® is-am appeal [rom sych judgment. | Cheque
On the other hand, an * Interlocutory judgment’ i Lk
is a judgment in an action at Jaw given upol seme.- Vorgery of signature on cheque—Bank's liability.
defence, proceeding or default which is only inter- ! See Banker ...
mediate, and does not finally determine or complete !
the action. An® Il}.‘l.(:l'!l‘)(:utul'}' appeal * is an appeal | Qivil A-ppella_te Rules 1938
from such a judgment. i -
Distinction between ° Final' and ™ Interlocu-
JAN SINGHO VS, ABEYWARDENE & ANOTHER ... 02 tory ** appeal.
e e '] See Appeal ...
Failure” {6 appeat-where right of oppeal lay——— L
i Powmjs‘of Supreme Court to act in revision. Civil Procedure Code
goe Reowion i 110 Scetion 430 —dction for accownting  regarding
8 management of estate— Aeccounts filed by defendant—
Banker Commission to examine and Teport on such uccounts
Péyment on Customer’s cheques alleged 1o be Jorged ‘ before filing objections—Right to issue summons on
__Amount debited to Customer’s Aecoun]— Aetien by | witnesses to appear before such Commissioner.
customer {0 TECOTET MONCYS S0 peid —Genuineness of | Of consent, at the instance of the plaintiff, &
signatures sel up in defence— Negligence of customer | commission was issued to an accountant to examine
— Burden of Praof. ; | and report on the accounts tendered as well as the
Held : (i) That where a banker sets up in defence | Yooks of account and connected papers kept by the
the genuinencss of a signature alleged by the cus- defendant to an action to render accounts regarding
tomer to be forged, the onus of proving his case | the working and management of an estate.
beyond all reasonahle doubt lies on the banker. | T 1 hE rift anpliod & fain
(ii) That however negligent a banker’s customer ' a3 m'? b for mgnmlms £ t'ce: mtg
may have been, such nesligence would not avail a | \v{tnefsscs] O BppFaE eé"rﬁed 11;: ﬁcogf.md t
banker who honours a forged cheque, unless the , eThh[f):la;;;sa:;ﬁt ?nggtgut;’:eg oot sﬁmﬂfﬂns :::da:lhé
customer m@cstopped from pleading the forgery, | defendant appealed.
Bang or CevioN vs. KOLONNAWA UrBAN Held : (i) 'l‘hat)the summons should not have
¥ 10 |  been allowed. ,
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(ii) That a commission under Section 430 can
only issue when an examination or adjustment of
aeounts is deemed necessary by court (and not by
the paries) to facilitate it in entering up the decree.

SENEVIRATNE V&, KARIAWASAM

Seetion 530—Testamentary  Action—Two inde-
pendent applications for letters of administration by
two rival claimanis—dpplication to Supreme Court
Jor transfer of case by one clatmant withoyt disclosing
the other—Ovder made allowing transfer—Subsequent
application by oiher to vacale order of iransfer—
Intentional omission fo disclose heir of deceased and
to place full facts before court—Contempt of Court.

Held : (1) That an intentional omission on the
part of an applicant for letters of administration to
state who the heirs of the deceased are, as required
by section 530 of the Civil Procedure Code, amounts
10 a contempt of-Court.

{2) That such an applicant is not absolved from
eemplying with thie requirements of section 530,
even though in his view the next of kin are not
entitled to succeed to the estate of the deceased.

~ {8) That an order made transferring a testamen-
ary case, from one Court to another will not be
vacated mevely on the ground that the applicant
tor the transfer intentionally omitted to disclose an
heirof the deceased.

Rarwarra ve. KaTucana

Section 84—Application of—To inguiry under
Workmen’s Compensation Ordinance.
See Workmen's Compensation

Section 472—Action for ejectment of tenant by
administrator gua administrator of estate of
deceased landlord. Is action maintainable.

See Landlord and Tenant

Section 348—Security given in criminal court for
due performance of decree in propesed civil action—
Can successful party in civil action realise security tn
execulion proceedings under scciion 348.

Held : That execution proceedings under See-
tion 848 of the Civil Procedure Code should be
limited to security taken before the Court under
the provisions of the Code and does not apply to
security given outside the Court.

JouN & ANOTHER V3. SILVA

Section 189 (1) Seope of —Amendment of decree—
Powers of Court. 2

The appellants petitioned the District Court
under Scction 189 of the Civil Procedure Code for
an amendment of its decree on the ground that it
was not in conformity with its judgment in as much
as the decree failed to refer to certain rights to
which they claimed they were declared entitled to
in the judgment.

The amendment was allowed (not by the trial
judge) holding that when the judgment is read as a
whole the appellants claim appeared to be correct.

Held : (i) That Section 189 of the Civil Pro-
eedure Code provides an exception to the general
rule that once an Order is passed and entered or
otherwise perfected in accordance wi.h the practice

20
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of the court, the court which passed the Order is
funetus officio and cannot set aside or alter the Order
however wrong it may appeat to be.

(ii) The court had no power to amend the decree
as it involved the construction of the judgment and
the variation did not appear on a perusal of the
judgment and decree.

Prvaratana Unwaxse ef gl vs. WAHAREKE

SonNurTARA UnNANEE ef al

Section 215 (j—** Labourer " —Is Head-Kangany
a ** labouwrer ** *—DMeaning asceriained by reference
to ** The Service Contracis Ordinance ™ (Chapter 59)
and The Estate Labour (Indian) Ordinance (Chapter
112)—Rule of interpretation.

A head-kangany, whose work was only to super-
vise a number of estate labourers, and who received
for the services a salary, '‘ dearness allowance
and ** pence money,’’ successiully claimed exemp-
tion in the District Court from seizure of his wages
under secticn 218 (j) of the Civil Procedure Code
on the ground that he was a labourer within the
meaning of that section. On appeal it was held :—

(1) That a ** kangany ** whose svork was purely
supervisory and involved no physical or
manual labour  of any kind would be a
f labourer”  within the meaning of Section
218 (j) of the Civil Procedure Code.

That (Gratiaen, J. dissenting) iz ascertaining
the meaning of the term ** labourer ** as used
in the section 218 (j), the class ol persons
especially legislated for by Ordinanece No. 11
of 1865 (The Service Contracts Ordinance
Chapter 59) should be taken into considera-
tion, and under this Ordinance a kangany
whose duty is merely to supervise is a
‘¢ Jabourer.”’

(2)

Per Dias, 8.PJ—"An author must be supposed
to be consistent with himself and, therefore, if in
one place he has expressed his mind cleatly, it
ought to be presumed that he is still of the same
mind in another place, unless it clearly appears that
he has changed it. In this respect, the work of the
legislature is treated in the same manner as that of
any other author, and the language of every enaci«
ment must be construed as far as posshle in
accordance with the terms of every other statute
which it does not in express terms modify or
repeal ? Maxwell 9th Ed. p. 163.

Per GraTIAEN, J.—* It seems to me that the
term “ Inbourer ** in section 218 (j) must be inter-
preted solely by reference to the purpose which
that section, as explained by previous judgment
of the Courts in England, India and Ceylon, was
intended to serve, The categories of ** labourer ™
in this context eannot in my opinion either be
limited or enlarged in the light of what the term
means in other Ordinances and for other purposes.™

Yaxoos Bar vs. SAMIMUTTU

Commission

Commission appointed by consent of parties to
examine accounts—Right to issue .ummons
on witnesses to appear before Commissioner.

See Civil Procedure Code BT
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Contempt of Court

Interitional omission on part of applicant for
letters of administration to state who the legal
heirs of the deceased are amounts to a con-
tempt of court.

See Civil Procedure Code s

Corroboration

of plaintiffs evidence—When necessary—In
action for damages for seduction.
See Damages

Court of Criminal Appeal

Conviction for murder—Statement by deceased o
ar three days prior to death to her mother that appellant
made improper suggestion to her—Admissibility of
statement—Evidence Ordinance, Section 32 (1).

The appellant was found guilty of the murder of
a woman named Elizabeth. The mother of the
decensed stated in evidence (a) that two or three
days prior to her death the deceased complained
that the appellant made an improper suggestion to
her ; (b) that she did not agree to it and that she
did not want him to come to the house ; (¢) that she
the witness soon after the complaint went to the
appellant and asked him not to come to her house.
It was contended in appeal that the statement
alleged to have been made by the deceased to her
mother was not admissible in evidence under
section 32 (1) of the Evidence Ordinance.

Held: That the statement was admissible in
evidence as it indicated some of the circumstances
of the transaction which resulted in her death.

REX vs. H. D. M, APPUHAMY ... A

Court of Criminal Appeal—Accused charged with
unlawful assembly and other offences rend with
- section 146 of Penal Code—Adccused acquitted of un-
lawful assembly bul convicted of the olher offences
read with section 32 of Penal Code—Is conviclion
proper—Scope of section 146 and 32 of the Penal
Cade.

The appellants were charged with being members
of unlawful assembly, the common object of which
was (z) to commit house breaking and robbery
{(b) house breaking by night (¢) to cause greivous
hurt and (d) hurt—offences punishable under sec-
tions 140, 443, 380, 386, 382 all read with section 146
of the eylon Penal Code. The jury acquitted
them on all the charges but under direction from
the presiding Judge they brought in a verdict that
there was no unlawful assembly but that the
offences of house-breaking, rcbbery, grievous hurt
and hurt had been ecommitted by the appellants
acting in furtherance of a common intention within
the meaning of section 82 of the Penal Code.

Held : That in the absence of a charge with
reference to section 82 of the Penal Code the
appellants should not have been convicted. Sec-
tion 146 creates a specific offence and deals with
the punishment of that offence. Section 82 declares
a principle of law and does not create a substantive
offence.

Per JavamineExn, S.P.J.—* It seems to us that
the ratio decidendi in Reasaddi vs. Emperor is that
when a person is charged with having committed
an offences under section 149 he is told that he
committed an offence constructively, and, when he

L

r

o

it

=
o

24

81

is aequitted of that offence, he cannot be convicted
of having committed the offence by his own acts in
the absence of a charge that he did so.”

Rex vs. HEeN Basa AND Davip SiNeio

Charges of conspiracy and abetment—Judge’s
reference in address io the jury lo the alleged daie of
conspiracy, wkich was unsupported by the evidence—
Also to appellant’s failure in civil case, where issues
were similar lo the findings of fael in this case—
Verdict unreasonable=Prejudice caused to appellant.

The appellant was charged with the offences of
(1) conspiracy, (2) abetting another to use as
genuine a forged document, (3) abetting another
to deceive the accountant of a Bank, and was
convieted on the first two counts.

The appellant had on March, 4th 1946, deposited
with the assistant shroff of the Bank a large sum of
money on a paying-in slip on which he had entered
certain details. He received on the same day the
counterfoil of the slip P1 which had the seal of the
Bank, the letters MAR stamped and “* PATH " in
ink within the cirele of the seal alleged to be the
initials of the receiving shroff and a signature
alleped to be that of the cashier.

The assistant shroff and the cashier denied both
the fact of payment and the writings on P1,

The appellant led evidence to show that P1 was
not a forged document, that he had sought to
purchase a large rubber estate on March 10th and
had interviewed the accountant of the Bank on
March 13th as his cheque was dishonoured, and had
consulted his legal advisers on that day with P1.

The Judpe in his charge to the jury referred to
March 18th or 14th as the date on which the
appellant caused somebody to forge PI although
the indictment referred to the period of the offence
as between the 8th and 15th March.

The Judge also referred to the failure of the
appellant to recover the money deposited by him
from the Bank in a civil action in the Distriet Court
and commented adversely upon the credibility of
certain witnesses of the appellant in that case
and also upon matters that were irrelevant and
prejudicial to the appellant in his trial.

Held : (1) That it is reasonable to conelude that
the jury found that the appellant had caused some-
body to forge P1 on March 13th or 14th as dirccted
by the presiding judge, and not between the 8th
and 15th March as stated in the indictment and
therefore the verdict was unreasonable and could
not be supported on the evidence.

(2) That the references by the Judge to the
civil action were irrelevant and prejudicial to the
appellant and that it could not be said definitely
as to what view the jury might have taken had no
reference been made to the civil case.

Rex vs, FERNANDO ...

Courts Ordinance
Section 88—Transfer of magistrate—Power of

successor to continue proceedings.
See Criminal Procedure Code “ay

Advocate—Disbarred—Application for re-en-
rolment.
See under Advecate,
o
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Section 37-—Powers of Supreme Court to act in
revision where appeal which lies is not taken.
See Revision ;

Criminal Procedure

Charge of causing simple hurt—Evidence at trial
disclosing charge of robbery—Fresh charge on robbery
—Trial continued on same day though accused un-
defended—Conviction —Desirabilily of giving time to
accused.

Held: That it is undesirable that the trial on a
serious charge should be sprung upon an undefended
accused person without taking every reasonable
precaution to ensure that he fully understands and
appreciates the implications of the new course
which has been taken to his detriment.

Smten Cooray vs, Weenasuriva (S. L. PoLicE)

Trial—Prosecuting officer contradicting prosecuting-
witness by reference lo statements recorded in course
of investigalion—Regularity—1s oral evidence of
statements recorded in course of investigation
admissible—Ouaths Ordinance—Witness dealt  with
wnder section 11—Necessity to frame charges.

Held: (i) That it is irregular for a prosecuting
officer to seek to contradict prosecution witnesses
in the course of the prosecution case by reference
to statements made by them to the Police Officer
who investigated into the complaint.

(ii) That oral evidence of statements recorded
by Police Officers is inadmissible and should not be
permitted.

(iti) That before a witness is dealt with sum-
marily under Section 11 of the Oaths Ordinance,
it is necessary that a proper charge should be
framed against him.

Joun PERERA vs. JouN sox (8.1, Porice, Bam-
BALAPITIYA) A5 R

Inspection in eriminal case
See Inspection i
Police officer initiating proceedings—Is he
entitled to conduct prosecution at trial.
See Criminal Procedure Code

Criminal Procedure Code

< Sections 152 (3) and 292—Assumption of jurisdic-
-tion by Magistrate as District Judge without recording
evidence—Transfer of Magistrale after such assump-
tion of jurisdiclicn—Successor continuing proceedings
without recording that he himself assumed or re-
assumed jurisdiction and without giving his cwn mind
to the propriety of trying the case under section 152 (3)
—Is conviction bad—Courls Ordinance seciion 38.

‘

On the trial date, the Magistrate without pro-
ceeding to hear any evidence recorded ' I peruse
the B reports and as facts are simple I assume
jurisdiction as Additional District Judge.” There-
after the accused were duly charged and the trial
was adjourned. On the adjourned trial date the
Magistrate who charged thie accused had been
transferred and his successor proceeded to record
the evidence and convict the accused.

b

11

06

| It was argued for the accused that on the autho-

rity of the case Hendrick Hamy vs. Inspectar of
Police, Kandana, (1948) 50 N.L.R. 116 the convic-
tion was bad inasmuch as the succeeding Magistrate
did not give his own mind to the propriety of trying
the case under section 152 (3) of the Criminal
Procedure Code.

As this view was in confliet with another recent
decision—Gunawardena vs. Velog, (1948) 50 N.L.R.
107 —the matter was referred to two judges.

Held: (1) That although the former Magistrate.
did not—

(i) expressly refer to the section under which he
was assuming jurisdiction or to the fact that

i he was of opinion that the charge might

| properly be tried summarily under Scction
152 (8) of the Criminal Procedure Code.

(ii) record evidence before he assumed jurisdie-
tion,

There was a proper assumption of jurisdietion
under Section 152 (3) by him.

| (2) That in view of Section 88 of the Courts
Ordinance, the failure on the partof the siucceeding
Magistrate to record his independent opinion,

| whether the case is one that may properly be tried

| summarily under Section 152 (3) as District Judge.
did nost vitiate the convietion.

| Overruled : Hendrick Hamy vs. Inspector of
| Police, Kandana, 50 N.L.R. 116.

Wirriaym PErera ef al vs. INSPECTOR oF PoLICE,
‘ MABARAGAMA .

Section 296 (1)—Fuailure te comply with lhe re-
quirements of —1Is it fatal to a conviction.

Held: That the failure on the part of a Magis-
trate to call the attention of an unrepresented
accused who elects to give evidence, to the principal
points in the evidence against him, is fatal to his
conviction

WinseErT Siveno vs. THARMARAJAH

(8. E
Porice Fort)

| Section 199 — Police afficer initiating proceedings

in Magistrate’s Court under scction 148 (1) (b)—Is
i he entitled 1o appear and conduct prosecution al trial.
! Held : That a Police Officer who initiates pro-
ceeding in the Magistrate’s Court under Section
148 (i) (b) of the Criminal Procedure Code is enditled
to appear and conduct the prosecution at the trial
in preference to a lawyer retained by the party
aggrieved:

ToeE ATroRNEY-GENERAL VS. KaNDE NAmE ...

-

Sections 356 and 357—Powers of Supreme Court

to act in.revision where appeal which lies has

not been taken.
See Revision

Sections 15A and 15B—Sentence of imprison-
ment till rising of court—Regularity.
See Revision

! Crown Land

| Instructions by Land Commissioner fo Governmeni
Agent to issue permit for taking produce of plagtations

| after resuming possession from third party—Assisiant

]

69
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Government Agent agreeing fo grant permil to appel-
lant on a particular day without reference toresumption
of possession—Payment of annual rent as agreed—

. « Failure o put appellant inio possession—.-Action for

damages against Crown.

Agent—Assistant Government Ageni ccling in
excess ¢f authority—Absence of proof of ostensibile
authority—Permit to take preduce, whether ** lease ™
or ** licence "—Applicability of Regulation 2 of Land
Sales Regulations=Prevention of Frauds Ordinance,
Sections 2 and 17.

On 7th March, 1942, the Government Agent,

. Uva Provinee, on instructions from the Land

Commissioner, put up to auction ‘* the lease of the
right to tap and take the produce of the rubber
trees ”” on certain Crown Land for a period of five
years. One S. was the highest bidder and on the
10th of August a permit was issued to him on
certain conditions. S. violated the conditions of
the permit, and the Land Commissioner wrote to
the Government Agent, Uva, on 28-1-1943, to
cancel the permit issued to S, to take possession of
the land or behalf of the Crown, and thereafler to
issue a permit to the appellant to take the produce
of the plantations thereon for the balance period.
Accordingly the permit issued to 5. was cancelled
and on the 2nd March, 1943, the Assistant Govern-
ment Agent informed S. of the cancellation and
requested him to deliver peaceful possession of the
land to the Divisional Revenue Officer of the area
on the 15th March, 1943.

The Appellant alleged (a) that on the 11th of
March 1943 he interviewed the Assistant Govern-
ment Agent who agreed to give him the lease and
to put him in possession of the land on the 15th
March: 1943 if he the appellant was willing to
deposit Rs. 6,000, being one year's rent. (b) that
he agreed to the terms proposed and paid the sum of
Rs. 6,000, by eheque on the same day for which he
‘received a receipt dated 5-3-1943.

The appellant brought this action for damages
against the Attorney-General on the ground that
he was not given possession of the land in question.

Held : (i* That the Assistant Government Agent
had no authority to make the alleged agreement
inasmuch as the instructions given by the Land
Commissioner in his letter of the 28th January, 1943
were clear and were inconsistent with either a
permit being issued before the Ciown resumed
possession of the land or an unconditional agree-
ment being made to grant a permit before that
event.

«(if) That there was insuflicient evidence of osten-
sible authority, a defence open to the appellant, if
he presented the case op this issue with the parti-
cularity, which, such a plea, always diflicult to
establish requires. -

(iii) That if the appellant wrongly assumed that
the instructions given by Land Commissioner to
his subordinates went further than they did, he
acted at his peril.

(iv) That the permit to be given, under the
alleged agreement was a licence, and not a lease
and Regulation 2 of the land Sales Regulations did
not apply. v

(v) Thyt the alleged oral agreement is void as
it falls within section 2 of the Prevention of Frauds
Ordinance and is not saved by Section 17 of the

-

same Ordinance, as that seetion deals with instru-
ments, i.e., with transactions which have already
been reduced to writing.

Per Lorp Sivonns.—** In this conflict of opinion
upon the facts their Lordships have given anxious
consideration to all the circumstances of the case
and have come to the conelusion that the Supreme
Court was not justified in reversing the judgment
of the learned Judge, who had in their view ample
material for forming the opinion to which he came
and though he did not expressly measure the
reliability of the appellant’s and respondents’
witnesses, cannot fail to have been influenced in his
decision by the view that he took of them.”’

WnESURIYA vs. THE ATTORNEY-GENERAL ...

Damages

Seduction—Plaintiff’s evidence contradicted by
defendant—Corroboration of plaintiff's evidence.

Held : That to succeed in a claim for damages
for seduction, the plaintiff’s evidence, when contra-
dicted by the defendant, must be corroborated in
some material particular.

VEDIN SiNaHO vs. MENCY NONA ... aon

By fire spreading to adjoining land—Degree of care
required of person starting the fire—Failur. lo take
necessary  precautions—Contributory negligence—
Roman-Duich Law.

The plaintiff sued the defendant to reeover
damages caused by a fire that spread from the
defendant’s land which adjoins the plaintiit’s.

It was established (@) that the defendant knew
that the south-west monsoon was on, but took no
precautions on that account.

(b) That although the defendant’s land was
8 acres in extent. he lit the fire about 20 fathoms
from the plaintiff's land.

{¢) That he failed to inform the plaintiff or his
servants.

(d) That he had no watehers to wateh the fire
and prevent it from spreading it to the plaintiff’s
land.

Held : That the circumstances proved that the
defendant failed to take the care which the law
required him to take and therefore he was liable.

Per Basvavaxke, J.—** On the plea of contribu-
tory negligence raised by the defendant, I wish to
ohserve that it has not been shown that the plaintiff
was under any legal duty to take precautions
against the spread of fire from the defendant’sland
to his. In the circumstances there can be no
question of contributory negligence on the part of
the plaintifl.”

SELVADURAI vs, JAMis APPUaAMY

Action for damages against Crown for failure to
put, person into possession of Crown Land.
See Crown Land S

Decree

Amendment of—Powers of Court.
See Civil Procalure Code
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Dona'ﬁf_m

Eapression of iniention on deaih-bed o donate @
swm of money—Acceplance by donee who was present
— Death of dener—Is donee enditled to recover gift
Jrom dener’s estate—Nature of donee’s right—Iegis-
tration of Documents Ordinance, Sections 17 and 15.

An émployer on his deatli-bed, in the presence of
witnesses expressed his intention to give his servant,
the plaintiff, a donation of Rupees 10,000. The
plaintiff wus present and by words and signs
signified his thankful acceptance of the gift.
Shortly after the donor died.

The plaintiff sued the Public Trustee as executor
of the deceased to recover the gift and succeeded
in the District Court. The Public Trustee appealed.

Held : (i) That in the circumstances the gift was
a denatic inter vivos and did not require any specific
mode of execution.

(ii) That the pluintift’s right under the donation
was a chose in action and was not a * bill of sale’
needing registvation under the Registration of
Decuments Ordinance.

Preric TRUsTEE v5, UDURTWANA

Deed of gilt subject to fidei-commissum—Muslim
miners—Acceptance by mother of miners—
Validity of acceptance.

See Fidei-commissum

Deed of gi t—Be\'ocab;lity-— Kandyan Law.
See Kandyan Law

 Estate Duty

Shares in private Congpany— Comipany engaged in
Dusiness uf highly speculative nefure—Valualion
umder Section 20 (1) of Estate Dty Ordinance
Chapter 187—Amending Ordinence No. § of 1941
inopevative—Proper basis of valuadici.

. W. Mackie, a lile-director of a private incor-
porated coempany, engaged in the buginess of
purchasing and selling robber, died leaving as
assets cummulative preference and management
shares in the eempany.

The Company's business was admittedly of a
highly speculative nature. The course of its
business from 1922, the dute of its inception, to
$th September, 194, the death of Mackie, showed
violent fuctuations in profits and losses. The
articles of assoeistion of the company restricted
the sale and transfer of shares in the company and

provided for the compulsory acquisition of the
shares of the members in certain cireumstances.
“The fiture prospects of the rubber business on 6th
September, 1940 were uncertain and conjectural,
and a5 a form of ecapital investment the business
was manifestly hazardous. Under these conditions
it was contended that no goodwill attached to the
business.
The Commissioner of Income Tax bhased the
- waluation of the deceased’s shares on the profits
Bbasis and refused to accept the valuation of the
deceased’s exeentors, which was based on the
< fangible assets” value. The learned District
Judge accepted the Commissioner’s. valuation.

©
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On appeal. the Supreme Court had to deeide the
pringiple of valuation which was most appropriate
1o this case under Section 20 (1) of the HEstate Duty
Ordinance, It was common ground that the
Amending Ordinance No. 8 of 1841, which laid
down the mode of assessing the value of shares in
a similar Company, did not apply as it came into
operation after the death of the deceased.

Seetion 20 (1) of the Estate Duty Ordinance
provides :—Subject to the provisions of sub-
section (2), the value of any property shall be
estimated to be the price which, in the opinion of
an Assessor, such property would feteh if sold in
the open market at the time of the death of the
deceased ; and no reduction shall be made in the
estimate on account of the estimate being made
on the assumption that the whole property is to be
placed on the market at one and the same time :
weeesessersiprovided that.....c.... :

Held : (i) That the measure of value under th
seetion is the price which a willing vendor could
reasonably expect to obtain and a willing purchaser
could reasonably expect to have to pay for the
shares.

(i) That to determine the market value of the
shares all the relevant factors as known at the date
of the deceased’s death to a prudent investor willing
to pay for the shares should be taken inte con-
sideration.

(iii) That in valuing shares in a highly specula-
tive business, whose past history lacks evidence of
any steady earning power and in which it is not
possible 10 assess Jogically the future maintainable
profits, the * balance shect method ™ is the most
appropriate method. ,

Per Gratiaey, J,—(a) ** In oy opinion the chiel’
factors for consideration, e they existed and were
known af the time of Mackie’s death, were (1) the
nature of the business of the Company (2) the
history of the Company from its inception up to
6th September, 1940 (3) the future prospeets of the
Lusiness generally, and of the Company in parti-
cular (4) the state of the investment market at the «
relevant date and (3) the extent, if any, to which
the restrictions contained in the Articles of Associa-,
tion might be expected to depreciate the value of
the shares.”

(b) * The value of a business is on this basis
arrived at by adding the value of its goodvill, if
any, to the value of its tangible assets, .....similarly
the value of a ** share ** in such a business is arrived
at by reference to its proper proportion of the sum
so computed regard being had fo the rights and .
benefits attaching to such *‘share’ under the
Articles of Association.” =

(e) ** It is hoped that early steps will be taken
to modernise the procedure regulating appeals
hetween the (rown and its subjects in estate duty
cases. Proceedings of this kind cannot be con-
ducted satisfactorily unless the substantial poinis
of contest are clarified at the earliest possible
stage.”

MackiE vs. THE ATTORNEY-GENERAL

(5

Evidence

Hlegal entry inta premises by Poﬁpca.gﬁn.iﬂé-
bility of evidence gathered in the course of such entry.

.
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Helds: That evidence gathered in the eourse of
an illegal entry on property is admissible, if
relevant.

PETER SINGHO VS.

INSPECTOR
VEVANGODA :

or Porice,

Evidence Ordinance

Section 32— Statement by deceased two or three
days prior to death to her mother that accused
made improper suggestions to her— Admissi-
bility. .

See Court of Criminal Appeal

Fidei-commissum

Gift, subject to—Denor reserving right to Morigage
property gifted—DMorigage by donor—T'ransfer of
property by donee after donor’s death in salisfaction
of ameunt dug on bond—Claim to property by donee’s
children—Effect—Revival of Morigage.

N and M, husband and wife, donated by deed P1
a property to ¥ subject to the following among
other conditions :—

(1) That the donation should take effect after

~ their respective deaths.

(2) That each of them should be at liberty to sell

mortgage or otherwise dispose of the said lot.

{8) That the donee should not be at liberty to
sell or dispose of the said lot.

{4) That after the death of the donee hissons and
daughters should be at liberty to sell or
otherwise dispose of the said lot aiter they
attained majority.

After the death of M, N and Y mortgaged the

perty in 1929 to 8, who assigned the mortgage
fo the 1st defendant. N died and Y, in settlement
of the debt due on the mortgage bond transferred
the property in 1931 to the 1st defendant who
entered into possession and improved the land.

On the death of Y, his children claimed the
property on the footing that P1 created a valid
fidei-commissuin.,

Held: (1) That P1 created a valid fidei-
comptissum in favour of Y's children. g

{2) That the transfer by Y to the 1st defendant
was void as against Y's children, but the mortgage
revived and the 1st defendant became entitled to
recover the principal and interest due on the
mortgage bond up to the date of transfer by Y in
1931 and from the date of Y's death tothe date of
payment.

CHETTIAFFEN Kaxeany vs. Yoosoor € al

Gift subject to fidei-Commisswm— Musiim minors—
Acceptance by mother of minors—Iis lidity— s
Roman-Duich or Muslim Law applicable? =Pre-
ferential ;EM of a Muslim widow to the custody and
guardianship of miner children.

Where a Muslim lady by a deed of gift created a
fidei-commissum in favour of the minor children
of the donees, while reserving to herself the life-
interest, and the gift was accepted on behalf of the
minors by their mother (the father being dead).

Held : (1) That as the dowor created a valid
fidei-commissum the Roman-Dutch Law applied,
and that therefore the mother, in the absence of the
father, was competent to accept the gift.

w
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(2) That where a transaction is intended by the

arties to be governed by one system of law, it

should not be divided into its component parts,
and its validity tested by a different system of law,
such as the religious or personal law of the parties.

Noorurn MUBEETHE vs. LEYANDUN o

Fire
Damage by—Liability for.
See Damages
Informers’ Rewards Ordinance
Section 2—Order under—Should be made at the
same time as the order imposing the fine,
See Police Ordinance on

Inspection
Inspection in Criminal case—Charge of rash and
negligent driving—Scene of accident visited and is-
pecled in the presence of parties—Objeci, betier

86

58

64

understanding of case—Fresh evidence not taken— -

Is such tnspection irregular.

Held : That an inspection of a scene of an
acecident (in the course of a trial of a person aceused
of rash and negligent driving) carried out in the
presence of parties in order to arive at & better
understanding of the ease and not for the taking of
fresh evidence is not irregular and does not vitiate
a convietion, -

Magiin vs, 8. I, Porice, KURUXEGALA
Kandyan Law :

Deed of gift—Tovacakility—Kandyan Law Ordi-
nance No. 39 of 1938—1is appiicability. )

One P. Bandiya made a gift of lands to his
children by a deed dated 11-2-1911, subject to his
life-interest and certain other conditions. Bubse-
quently by a deed dated 5-7-1843 he revoked the
previous deed of pift.

Held: Thut the revoeation was valid. In

Kandyan Law deeds of Lift are revoeable unless it

could be shown in the case of a particular deed that

* the circumstapces which constituie Hon revocsa-

bility appear most clearly on the face of the deed
itself."”

Roxaxis va, Hanavawisa & OTeERS

Landlord and Tenant

Lendiord, a shaveholder of a company— Action o
&fect tenant on the ground thal premises reasenablis
required for the purpose of the business carried on by
the company—~Can landlord mainiain action— Reni
Restriction Act Ne. 29 of 1948, '

Held:, (1) That a shareholder of a Company
who owns houses, is not entitled to make use of the
Rent Restriction Aet for the purpose of providing
his company with a place of business.

(2) The Rent Restriction Aet provides for a case
where the premises are reasonably required for the
immediate use and occupation of the landlord or
his family. VIS

{3) That a plaintiff who succeeds in an action
for ejectment is entitled to execute his decrec
immediately and time can only ke given by consent
of parties, or in the event of an appeal, where
execution of the writ would cause iireparable loss
to the unsuccesial party.

94
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Yoosur & OTHERS VS, SUWARIS

RBent Restriction—Premises reasonably required for
the occupation of widow and children of deceased—
Action for ejectment of tenani by administratar qua
administrator of estate of deceased—Is action main-
tainable—Civil Procedure Code, Section A72.

Held : That an administrator of the estate of a
deceased person is entitled to maintain an action
administrator for the ejectment of a tenant
under Section 13 (¢) of the Rent Restriction Ordi-
nanee on the ground that the premises are reason-
ably required for the occupation of the widow
and the children of the deceased.

Roprico vs. PARaNGU ...

Land Sales Regulations
Applicability of Regulation 2 to permit given by
Assistant Government Agent to take produce
of eertain plantations.
See Crewn Land

Lis Pendens
Later decree entitle to priority by reason of prior
registration of lis pendens.
See Thesawalamai

55

66
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Local Authorities Elections Ordinance No.

53 of 1946
Section 78— Conviction for personation—Fine
imposed below minimum fixed by ordinance—
Imprisonment till rising of court—Regularity.
See Revisicn

Local Option

Poll—Ballot papers marked with cross on reverse—
Rejection by presiding officer—V alidity—Local Op-
tion Rules, 1928, Ruie 21—Form of ballot paper—
Mandanmus.

In preseribing the manner in which a voter should

repord his vote at a Local Option Poll. Rule 21 of
the Loca] Opticn Rules 1928 states: *“.........if he
wishes to vote for a closure, mark a cross (X)
in the space provided” and then fold the ballot
paper and place it in the ballot-box.”

The Form of the ballot paper contains a direction
+ in the following words : ** It you wish to vote for
closure, mark a cross below.”

In counting the ballot papers at a Local Option
Poli the presiding officer rejected certain ballot

apers which had eross marks not on the face of
the ballot paper, but on its reverse.

On an application for writ of mandamus on the

presiding officer :—

Held : (i) that the presiding officer acted rightly
in tejecting the ballot papers in
question.

(ii) that a ecross made on the reverse of
the ballot paper could not be held to
be a cross in the space provided on
the face of the ballot paper.

DoN AMARASEKERA vs. Rasiau ..

110
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‘Mandamus ;

See local aption

Mortgage

Revival of
See Fidei Commissum ...

wes

Muslim Law

Preferential right of Muslim widow to custody
and gnardianship of minor children.

See Fidei-commissum ...

How much of the Mohamedan Law is applicable
to Muslims in Ceylon.

See Fidei-commissum ...

Oaths Ordinance

Witness dealt with under Section II
See Criminal Procedure ...

Partition Ordinance

Sale ¢f ‘undivided® shares or ‘whatever rights,
interests, lof or lols that may be allotied * te grantor in
partition action—Is such sale obnowious io Section IT
of the Partition Ordinance—Is it sale or agrecment fo
sell—How determined—Does Section 9 invalidate such
transaction.

Held ;: (i) That a deed alienating or hypotheeat-
ing, pending partition proceedings an. interest, to
which a co-owner may ultimately become entitled
under the final decree, is not obnoxious to See-
tion 17 of the Partition Ordinance.

(ii) That whether such a deed should be con-
strued as an actual alienation or hypothecation of
such contingent interest or merely as an agreement
to alienate or hypothecate such interest (if and
when acquired) must be decided in accordance with
the ordinary Tules governing the interpretation of
written instruments. .

(iti) 'That if such an instrument is in effect only
an agreement, no rights pass under it to the grantee
until and unless the agreement had been duly
implemented.

(iv) That if, without implementing thesagree-
ment the grantor eonveys to a 3rd party the rights
acquired under the decree, the competing claims
of the srd party and the original grantee must be
determined with reference to other legal principles
such as the application of Section 93 of the Trusts
Ordinance. .

(v) That if, the instrument is in effect a present
alienation or hypothecation of a contingent interest.
rights of ownership or hypotheeating rights vest in
the grantor automatically upon the acquisition of
that interest by the grantor.

(vi) That neither any principle of the Common
Law nor the provisions of Section 9 of the Partition
Ordinanee invalidate a sale by anticipation of a
contingent interest during the pendency of a Parti-
tion Action. =

Sipisoma & OTHERS Ve, SARNALIS A}’n:mt
& OTHERS,

CErS

(i7}
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Section 6—Consideration of Original scheme of
partition vwith notice lo parties—Alternative scheme
of partition ordered—Consideration by Court withoul
notice to parties—dAdoption of alternalive scheme—
Is it valid ? :

After considering the original secheme of partition
submitted by the Commissioner with due notice to
the parties, the court directed an alternative scheme
te be submitted afresh. This scheme was con-
sidered by the Court and adopted without notice
to all the parties.

Held : (i) That the order adopting the alterna-
tive scheme was bad in law as notice required by
Czetion 6 of the Partition Ordinance had not been
given.

(it) That the notice required to be given under
Section 6 of the Ordinance cannot be restricted to
the day fixed for the consideration of the original
scheme of partition proposed by the Commissioner.

(iii) That the Policy of the Lasw has been to allot
to a co-owner the portion which contain his im-
provements whenever it is possible to do so.

THEDCHANAMOORTHY & OTHERS VS, APPAKUDDY
& OTHERS 2,

Partnership

Capital alleged to be over one thousand yupees—No
agreement in writing—Prevention of Frauds Ordi-
nance Section 18—Onus of proof—Meaning of
“ eapital.”’

Held : That where a partnership, not evidenced
in writing is established, the party, who pleads the
benefit of Section 18 of the Prevention of Frauds
Ordinance, must establish the existence of facts
which bring the case within the Seection.

Per Guunaserera, J.—The capital contem-
plated by Section 18 of the Prevention of Frauds
Ordinance is the original eapital contributed by the
partners (de Siloa vs. de Silva, 1935, 37 N.L.R. 276),
and the term does not extend to the amount that
may stand as capital after additions or withdrawals,
at any time during the course of the business.

Aparis vs. Fraxcis

Penal Code

. Scope of<Sections 32 and 146.
See Court of Criminal Appeal

Police Officer

Police officer initiating proceedings in Magis-
twites” court under Section 148 (1)(b) of
Criminal Procedure Code—Is he entitled to
appear and conduct prosecution at trial.

See Criminal Procedure Cede

Police Ordinance

Seetion 72—General fund for the reward of Police
Officers—Irformers Rewards Ordinance—Seckion &—
Persom canvicled and fined on plaint filed by Police
Officer—Application on later dale to order hall-fine
be awarded to Police Reward Fund wllowed—Validiiy
of order—Effoct of proviso fo Section 72 of Police
O’l"diﬂﬂﬂfz;

. 107 |
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Held : (1) That an order under Section 2 of the
Informers Reward Ordinance should be made at the
same time as the order imposing the fine and not
later.

(2) That the effect of the proviso to Seetion 72

of the Police Ordinance is that when a police officer
acts the part of an ** informer '’ properly so called
the share of the fine should be paid to the Reward
Fund contemplated therein and not to the * In-
former ** personally as prescribed by the Informers
Reward Ordinance,

ATTORNEY-GENERAL V8. LETCHIMAN NADAR ..

Pre-emption
See Thesawalamai

Prescription Ordinance
(Chapter 55), Section 3—Acquistion of preseriptive
title—Can adverse possession by intestate and his
heirs be added together in computing the len years.
Held: That the possession of an intestate and
of her heirs can be added together for the purpose
of computing the period of ten years’ adverse
possession.

CAROLISAPPU V8. ANAcIEAMY éf af

Prevention of Frauds Ordinance -
Construction of Sections 2 and 17—Validity of
oral agreement.
See Crown Land
Section 6 See will

Section 18—Party pleading benefit of —Onus of
proof.
See Partnership

Privy Council

See Civil Procedure Code
(1) Crown Land i

Registration of Documents Ordinance
Sections 17 and 18—Donation inter vivos—
Acceptance by donee—Death of doner—
Donee's action to recover gift from donor’s
estate—Is donee’s right a ** bill of sale,”
See Donation

Rent Restriction .
See under Landlord and Tenand.

Revision

Supreme Courl—Powers of revision—Should Su-
preme Court entertain application for revision when
applicant failed to appeal where right of appeal lay—
Courts Ordinance, section 37—Criminal Procedure
Code, secticns 356 and 357.

Sentence—Conviction for personation under sec-
tion 78 (1) of the Local duthorities Elections Ordi-
nance—Fine imposed below miinimum fived by
Ordinance—Imprisonment till vising of Couri—1Is it
regular—Sections 154 end 158 of the Criminal
Procedure Code.

On 28-2-19650 the respondent was convicted of
the offence of ** personation™ punishable under
section 78 (1) of the Local Authorities Elections
Ordinance No. 53 of 1946, and was sentenced to

a4

105

i
25

17



x . DIGE ST

pay a fine of Rs. 50 and to be imprisoned until the
rising of the Court. 'This sentence was below the
minimum required under section 78 (1) of the
Ordinance. - : '

On 22-4-1050 the Attorney-General having failed
to appeal within time applied in revision for the
enhancement of the sentence and on a preliminary
ohjection taken by Counsel for the respondent that
the Supreme Court cannot and should not entertain
the application, the matter was referred to two
Judges as conflicting views had been expressed by
the Supreme Court in similar eases.

Held : (1) That the powers of revision vested in
the Supieme Court are wide enough to embrace a
case where an appeal lay but, which, for some
reason, was not taken, but this power should be
exercised in exceptional circumstances.

(2) That the fine imposed by the Magistrate was
illegal as it was below the minimum fixed by sec-
tion 18 (1) of the Local Authorities FElections
Ordinance.

(8) That the sentence of imprisonment till the
rising of the Court is irregular in view of sections 154
and 158 (as amended by Ordinance No. 59 of 1939)
of the Criminal Procedure Code as the effect of
these sections is to abolish ** imprisonment till the
yiging of the Court *> or any imprisonment which is
less than seven days.

(4) That it would have been regular for the
Magistrate to have detained the respondent until
the rising of the Court, such rising being not later
than 8 p.m. as such order would he in accordance
with séction 158.

{5) That in the circumstances of the case, there
has been a miscarriage of justice resulting from a
violation of a fundamental rule of judicial procedure
calling for the interference of Court.

Per Dias, 5.P.J.—I agree with the observations
of Akbar, J., in Inspector of Police, Avissawella vs.
Fernando (1929) 30 N.L.R. 482 that in such case
an application in revision should not be entertained
save in exceptional circumstances. In my view
such exceptional circumstances would be (a) where
there has been a miscarriage of justice ; (b) where
a strong case for the interference of this Court has
been made out by the petitioner, or for the inter-
ference of this Court has been made out by the
petitioner ; or (¢) where the applicant was unaware
of the order made by the Court of trial. These

ds are, of course, not intended to be ex-
1austive,

ATTORNEY-GENERAL V8. PopIsINGHO

Sale
Sale by anticipation of a contingent interest in
land—1Is it obnoxious to the Romgn-Dutch
Law.
See Partition

Sale by anticipation of a contingent interest
during pendency of a Partition action—Can
it become a vested right.

See Parlition

Seduction
Damages for—When corroboration of plaintiffs’
evidence necessary.

S¢e Damages

At

. 110

70

70
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Sentence

Imprisonm:nt till rising of Court
See Revision ...

Testamentary Action

Two independent applications for letters of
administration by rival claimanis—Suppres-
sion of facts by one applicant—Contempt of
court.

See Civil Procedure Code

| Thesawalamai

Pre-emplion among co-owners—Right equal and
ce-existant—Two separate aclions by fwo co-owners
against same defendant elaiming right of pre-emption
—Registration of lis pendens of actitn earlier in
date—Judgment entered in 2nd action of consent prior
to judgment in earlier actwn—Collusion to defeal
rights in earlier action—Failure lo register Jis pendens
af 2nd action—Effect on respective decrees.

Plaintiff, 1st and 2nd defendants (governed by
the Thesawalamai) are brothers, who were co-
owners of a certain property. Plaintiff who had a
decree for costs against the 2nd defendant seized
his share in execution. Plaintiff having then
found that the 2nd defendant, in violation of the
plaintiff’s rights of pre-emption had secretly pur-
ported to sell his share to N a stranger, instituted
action against them in September, 1945 claiming
his rights of pre-emption and duly registered the
lis pendens on the same day. Judgment was
eventually entered in favour of the plaintiff in
December, 1946 and a conveyance was executed
in terms of the decree in March, 1947.

A few days after the institution of the plaintiif’s
action the Ist defendant instituted action against
the same parties claiming the same rights of pre-
emption. Judgment was entered of consent in
favour of the first defendant and a conveyance was
accordingly executed on 26th November, 1945.
Lis pendens of this action was not registered, but
the decree and the conveyance were duly registered.

In the present action the plaintiff claimed that
his conveyance of March, 1947 in his favour had
yriority over the 1st defendant’s deed of November,
1945— ©

(@) by reason of prior registration of lis pendens
of plaintiff’s action.

(b) because the decree and deed in favour of
the 1st defendant had been fraudulensly
obtained.

Held : (i) That although the decree of the
plaintiff was later in point of time, he is entitled to
priority because he had registered his lis pendens.

(ii) That as the decree in favour of the 1lst
defendant and the deed in pursuance thereof formed
part of a fraudulent and collusive transaction
between the 1st and 2nd defendant and N, the
conveyance in fayour of the plaintiff prevailed
over them. B

- L8
SARAVANAMUTTU v8, MuRUGAM & ANOTHER ...

.
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Will =

Revacation—How it may be effected—Prevention
_ of Frauds Ordinance Seciion 6.

Held : That under our law a will cannot be
revoked except by adopting one or other of the
modes of revoeation set out in section 6 of the
Prevention of Frauds Ordinance. .

VELMURUGU V8. ARUMUGAM

Words and Phrases

- * Capital.”
See Parinership

* Complainant."
See Criminal Procedure Code

* Final Appeal.”
See Appeal ...

¢ Labourer.”
. See Civil Procedure Code
*+ Interlocutory Appeal.”
See Appeal ...

Workmen's Compensation

Inquiry inte application—Applicant’s alisence—
Order wisi dismissing applicalion—Subsequent order
after lapse of fourleen days selting aside order nisi on
cause shown with notice to respondent—HRespondent’s
failure to appeal—Is the order a nullity in view of
Rule 30 of Workmen’s Compensation Regulations 1935
and Section 84 of the Civil Procedure Code.

T4

92
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On 10th November, 1047, a Commissioner for

* Workmen’s Compensation made an order nisi dis-

missing an application for compensation on the
ground-of the applicant’s failure to appedr on that

_day, being the date fixed for hearing.

On 28rd December, 1947, after inquiry with
notice to the respondent the Commissioner made
order setting aside the order misi and fixed the
application for inquiry. There was no appeal from
this order.

At this inquiry on 23rd December, 1948, the
respondent contended that in view of Rule 30 of
the Workmen’s Compensation Regulations 1935,
Section 84 of the Civil Procedure Code became
applicable to the order nisé, which became auto-
matically absolute after fourteen days and therefore
the order setting aside the order was & nullity.

The Commissioner aceepted this contention and
dismissed the application for compensation. The
applicant appealed.

Held ; (i) That in view of the wide discretion
given to the Commissioner under Rule 30 as to

whether he should proceed othefwise than in

accordance with the releyant provisions of the

Civil Procedure Code the Commissioner had juris~
diction to set aside the order misi made on the 28rd
of December, 1947, and, therefore, the order sas
not a mullity But a voidable one. .

(ii) That the respondent, not having exercised
his right of appeal, is bound by the order.

WernasooRIYA ve. Tap Controurmr OF Iis-
TABLISHNMENEE — .00
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Criminal Procedure Code, Sections 152 (3) and 292—Assumption of jurisdiction by Magistrate
as _District Judge without recording evidence—Transfer of Magistrate after such assumption of jurisdic-
tion—Successor continuing proceedings without recording that he himself assumed or reassumed jurisdie-

_ tion and without giving his own mind to the propriety of trying the case under section 152 (3)—I1s convic-

tion bad—~Courts Ordinance, seclion 88,

On the trial date, the Magistrate without proceeding to hear any evidence recorded ** I peruse the B reports and

a8 [acts are simple I assume jurisdietion as Additional District Judge *’.

Thereafter the aceused were duly

and the trial was adjourned, On the adjourned trial date the Magistrate who charged the accused had been transferred

and his successor proceeded to record the evidence and conviet the accused.
It was argued for the aecused that on the authority of the case Hendrick Hamy vs. Inspector of Police, Kandana,
(1848) 50 N. L. R. 116 the conviction was bad inasmuch as the suceeeding Magistrate did not give his own mind to the

propriety of trying the case under section 152 (8) of the Criminal Procedure Code.

.

As this view was in conflict with another recent decision—Gunawardena vs. Veloo, (1948) 50 N.L.R. 107 {—the

matter was referred to two judges.

Held : (1) That although the former Magistrate did not (i) expressly refer to the section under which he was
assuming jurisdiction or to the fact that he was of opinion that the charge might properly be tried
summarily under Seetion 152 (3) of the Criminal Procedure Code.

ii) record evidence before he assumed jurisdietion,

there was a proper assumption of jurisdiction under Section 152 (3) by him.

(2) That in view of Section 88 of the Courts Ordinance, the failure on the part of the sueceeding Magis-
trate to record his independent opinion, whether the case is one that may properly be tried summarily
under Section 152 (3) as District Judge, did not vitiate the conviction.

Overruled : Hendrick Hamy vs. Inspector of Police, Kandana, 50 N, L. R, 116. *

C. E. Jayawardena, for the accused-appellants.
H. A, Wijemanne, Crown Counsel, with 4. Mahendrarajah, Crown Counsel, for Attorney-General.

Winpuanm, J. »

This matter comes before us for the determina-

tion g a point reserved—a point of law and
procedure arising out cf the proper interpreta-
tion of section 152 (8) of the Criminal Procedure
Code. The facts, in so fa* as they affect the
point reserved, were as follows: The accused-
appellants vwere charged with house-breaking
and theft, and the first accused was also charged
with dishonestly retaining stolen property. The
case eame up for trial before the magistrate, Mr,
Gunawardena, on January 5th 1949, on which
date, without proceeding to hear any evidence,
he recorded—" I peruse the B reports and as
faets are simple I assume jurisdiction as A.D.J ™
It is undisputed that by these words the learned
magistrate who was also an Additional District
Judge, was assuming jurisdiction to try the case
summarily, with the powers of punishment of
a District Court. under section 152 (38) of the
Criminal Procedure Code. Section 152 (3) reads
as follows:— .

152 (8) YWhere the offence appears fo be one

triable by a Disirict Court and not summarily by a
T Magistrate's Court and Magistrate being=also a District

Judge having jurisdiction to try the olfence is of the
opinion that such offence may properly be tried sum-
marily, he may try the same summarily following the
procedure laid down in Chapter XVI111 and in that case
he shall have jurisdiction to impose any sentence whieh
a District Court may lawfully impose.™

After the recording of the ahove words by the
magistiate, the accused were charged from sum-
mary form No. 1 B. This completed the hearing
on January 5. By the time of the adjourned
hearing on February 2nd 1949, Magistrate
Gunawardene had_been transferred and Magis-
trate Wijesekera his successor, who was also
an Additional District Judge, proceeded to
record the evidence and eventually to*econvict
the aceused,.

The point referred for our decision is whether
the proceedings before Magistrate Wijesekere
were vitiated by the fact that he himself did not
record his independent decision that he was
electing to try the case summarily in accordance
with section 152 (8); in short, that he did net
personally assume jurisdietion under that sec-
tion. It is contended that the assumption of
jurisdiction by Magistrate Gunawardana was

b %30 C. L. W.pab

788 C.L. W.p 68



g 1949—Winpuam, J.—Wiiliam Perera et al. vs
—_ Police, Mahiragama

insufficient to clothe Magistrate Wijesekere with
sueh jurizdiction.

This question of whether the assumplion of
enlarged jurisdiction under section 152 (B) by
one magistrate vests with such jurisdietion a
suceessor magistrate who takes over the case,
where the latter does not record that he ie
himself assuming or reassuming: jurisdiction
under that section, has been the subject of twe
reeent conflicting  decisions of this Court—
Gungwardens vs. Veloo, (1948) 50 X 1.R. 107 T in
which Wijewardena, A.C.J., Leld it did so vest
him, and Hendrick Hamy vs. Inspector of Police,
Kandana, (1948) 50 N, L. R. 116,* where Bas.
nayake J., held that it did not.

There appear to be no earlier decisions directly
in point, In Queen vs. Silva, (1901) 5 N. L. K,
17, the point decided was that the SUmmary

proceedings were not regularly initisted because |
neither the original magistrate nor his suceessor _

recorded that he was of opinion that the offence
charged might properly be tiied suinmarily by
him under section 152 (3), and there was thus
no proper assumption of enhanced jurisdiction
by anybody in the manner required by the see-
tion. Tt was held that the recorded statement
by the successor magistrate that * the charge
was one triable by a District Judge, and that
he held the dual office of Judge and Magistiate
did not constitule the necessar y iccorded
opinion that the charge might properly be tried
. summarily, and accordingly did not constitute
a proper assumption of jurisdiction under the
section, The case thus differs from the present
one, where there was an assumption of jurisdie-
tion” by the former magistrate and where the
only question 1s whether the succeeding magis-
trate bad independently to record his assump-
tion and the reasons for his assumption of it.
I would state at this peint that, although in
the present case Magistrate Gunawardena did
not expressly refer to the section under which
‘he was asswming jurisdiction, section 152 (3) is
the only provision to which hisWords ** I assume
jurisdietion as A.D.J.”, could refer, and he must
be deemee to have been assuming jurisdiction
under it. Secondly, while he did not 1n so many
words record that he was of opinion thai the
charge might properly be tried summarily under
section 152 (3) his statement that he was assum-
ing juiisdiction * as facts aic simple ”’ amounted
in eflect both to an expression of such
and to the furnishing of his reasons for torming
that opinion. And his perusal of the police B
reports of the case afforded him suilicient material
upon which to form that opinion ; for section

T8 C L W pes.

an opinion, |
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Inspector of

152 (3) does not require that his opinion must
be formed on evidence recorded by him. There
was accordingly a proper assumption of jurisdie-
| tion in the present case by the former magistrate
Mr. Gunawardena.
1t is this fact which also distinguishes another
earlier decision from the present case, namely
Silve vs. Kelanitissa, (1935) 87 N. L. R. 68,where
there was only one magistrate concerned, and
where it was held that it could not be presumed
| that the magistrate had acted under section
| 152 (8), since he had omitted to record twe C55En-
| tial things: first, that he was of opinion that
| the case might properly be tried summarily, and
| secondly his reasons for forming that opinipn,
I agrec that these things ate a condition
| precedent to the assumption of jurisdiction
under seetion 152 (8) though as I have said, I
think that a statement such as that “ as facts
| are simple I assume jurisdiction as AD.J.”
amounts al onc and the same time both to the
| expressions of the opinion and to the furnishing
of the rcasons for ik.
I We turn, then, to the point referred, which
| was considered in the recent conflicting decisions
in Gunawardena vs, Veloo, and Hendrick Hamy
| vs. Inspector of Police, Kaundand, (supra). 1t is
| to be noted that in hoth of those cases the bear-
| ing of section 292 of the Criminal Proceduze Code
| upon section 152 (3) was considered. Section
292, however, has no ditect bearing in the present
| case, since it applies only where the first magis-
trate ceases to exercise jurisdiction * after hav-
| ing heard and recorded the whole o1 any part
| of ;the evidence.” It would 1ot therefore be
| applicable Lere, where Magistrate Gunawardena
| heard no evidence. The section in the light of
| which section 152 (8) should he interpreted in
| the present case is in my Yiew, section 88 of the
| Courts Ordinance, That section provides as
T o i gl ok
! “88. In case o e ceath, sickness, Te i
removal from office, absence from the 1sland, or atg?t
disability of any Judge before whom any cause, suit,
action, proseculion or matter whether on an inguiry
preliminary 1o committal for trial or otherwise, has
been instituted or is pending, such cause, suif, action
prosecution or matter may be continued before the
| successor of such Judge, who shail have power to act
on the evidence already recorded by such first-named
Judge or partly recorded by such first-named Judge
and partly recorded by himself or, if he thinks fit, to
re-summon the witniesses and commence afresh «
Provided that in any such case, except onany inguiry
prefimigary to commitial for trial, either party may
demand that the witness shall be re-summoned and re-
heard, in which case the trial shall commence afresh ™,
|' It will be seen that section 88 of the Courts
Ordinance, although it largely duplicstes seetion
| 202 of the Criminal Procedure Cede, is wider in

* 89 C. L W. p a0,
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its scope, fuite apart from the fact that it covers
civil matters as well as criminal. For although
it contemplates * the evidence already recorded
+eroenvc0r partly recordea by such named Judge *
it is not restricted in its terms to cases where the
first judge (or magistrate) has recorded some
evidence, as seetion 292 is; on the contrary the
words “ has been instituted or is pending” in
section 88 indicate that it is designed to cover
the case of a prosecution which has merely been
ingtituted before the *first named Judge”.
The section provides that such prosecution may
ne ‘““continued before the successor of such
judge®. It seems to me that this provision
necessarily implies that the new judge shall step
into the shoes of the original judge and may
earry on from the point where he leftoff. Any
act lawfully dene in the case by the original
judge may therefore be adopted by the new
judge as if it had been done by himself, without

the neeessity of his having to do such aet him--

self afresh. And this, as I see it, would apply
to the act of assuming jurisdiction under sec-
tion 152 (8). There is in my view no question
of his having independently 1o assume or re-
assume jurisdiction. He is at liberty to wvest
himself in the cloak of jmisdiction which has
alieady been assumed by his predecessor,

In reaching the contrary view in Hendrick
Hamy vs. Inspector of Police. Kandana, Basnayake
J., relied strongly on the warding of scetion 152
(8) wherein it is provided that where the magis-
trate is of opinion that the offence may properly
be tried summarily. he may try the same sum-
marily. But with the greatest respect I do not
think this use of the word “he” is to be inter-
preted so narrowly as to rule out the possibility
of the magistrate who records his opinion that
the case should be tried summarily being re-
placed by another magistrate who tacitly adopts
that opinion and proceeds to try the offence.
Section 152 (8) is worded so as to apply to the
normal case, where one magistrate conducts the
proceedings throughout, and its literal meaning
must be modified in the licht of section 88 of
the Courts Ordinance—and I would add of sec-
tion 292 of the Criminal Procedure Code likewise
—which provide for the abnormal case where
one magistrate is replaced by another after the
commencement of the proceedings.

It is further pointed out hy learned judge in
Hendyick Hegny vs. Inspector of Police. Kandana,
that the succeeding magistrate ought to give
this own mind to the property of trying the case

-
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| and for

Inspector of

| under section 152 (8) and from his own epinion
as to whether the case is one that may properly
be tried by him summarily as District Judge.
With this T entirely agree. But the question
is whether he is to be required to record these
things, which would be pecessary if an indepen-
dent act of assumption of enhanced jurisdiction
were required from him, or whether it will be
presumed, in the absence of such a recording
that he is of the same opinion as his predecessor
the same reason. Certainly his
predecessor’s opinion. is not binding on him (the
wording of section 88 of the Courts Ordinance
is permissive only), and it would always be open.
to him to decline to adopt it, and to refrain from

| trying the case under the enhanced jurisdiction

which his predecessor had assumed under see-
tion 152 (8). But if he does proceed to try the
case summarily in accordance with the procedure
preseribed in seetion 152 (8) then the présump-
tion of regularity will operate, and it will be
presumed that before trying it he looked at the
record, including the reeords opinion and reasons
of his predecessor, and that he adopted his
predecessor’s opinion and his assumption of
jurisdiction under that section. And in such '
case, if his predecessor’s assumption of jurisdie-
tion under the section was itself regular, it will
enure for his successor, who may then properly
try the case in accordance with the procedure
laid down in the scetion, clothed with that
jurisdietion.

One further point was argued before us,
though not strenuocusly, namely, that there
was no proof nor any indieation on the record,
that Magistrate Gunawardene was at the time
an additional Distriet Judge. I censider, how-
ever, that it was not necessary to prove this fact,
for Magistrate Gunawardene was in fact gazetted
as Additional District Judge for the relevant
period, and it was thercfore a matter of which
his successor was, and this Court is entitled to

take judicial notice,

Tor these reasons I hold that in the case

| referred to us, the offence was properly tried by

Magistrate Wijesckera under section 152 (3) of

| the Criminal Procedure Code. The appeal will

now be listed before a single judge of this Court

| . . » -
| for determination on its merits,

GRATTAEN, J.
l 1 agree entirely.

Appeal %o be listed before a single judge.
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