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Administrators

Applieation for letters of administration with
Will annexed—competing claims—No preferential
right of widow, whose interest in estate compara-
tively small.

See Last Will

Agreement

Agreement—Cultivation of land in Anda—No
evidence of duration of coniract or of lund being
chena or paddy—Enforceability—Section 2 of lhe
Prevention of Frauds Ordinance (Chapler 57)—
Exception to—Section 3 (1) of the Ovdinunce—W hat
mausl be proved,

The plaintilf alleged that on an informal agree-
ment with the defendant, he had undertaken to
cultivate jungle land and to give the defendant
a share of the produce.

The plaintiff further alleged that in breach of
the agreement the defendant appropriated the
whole of the produce and claimed Rs. 500 as
damages. The defendant denied any such agree-
ment and contended that the plaintill was a
Jubourer employed to clear chena land, for which
he had been paid his wages,

The Commissioner found that the plaintiff was
not a labourer and that there was an informal
agreement by the parties to share the produce of
the land. There was no evidence as to the date
and duration of the agreement or that the land
was chena or paddy.

Held : (1) That the agreement was obnoxious to
section 2 of the Prevention of Frauds Ordinance.

(2) That in order to succeed in his claim the
plaintiff must establish his case ay one coming
within the exception referred to in section 8 (1) of
the Ordinance.

(8) That a plea under section 8 (1} can only
succecd on proof—

(1) that the land is s paddy field or chena land.

(v) that the informal contract or agreement was

for a period not exceeding twelve months ;

an

(c) that the consideration of such contract or
asreement 18 that the cultivator is Lo give the
owner a share of the erop or produce.

W. Usxvu BANDA vg. M. Tikir BANDA

Arbitration

Arbitration—Reference to, without complying with
provisions of Cieil Procedurve Code—Sections 676,
877 and 678,

Held : (1) That a reference to arbitration made
without comnplying with the provisions of sections
676 and 677 of the Civil Procedure Code is bad in
Taw,

(2) If parties nominate two or more arbitrators,
provision should be made for a difference of opinion
among the arbitrators,

De Sipva vs. PERERA

Arrest

Without Warrant—Powers of Police Olfficers.
See Penal Code

Bailment

Builment—Contract of—Lass of geods entrusied
to bailee—Action for compensation for loss—JMeasure

92

69
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of damages—Can damages for pain of mind be
awarded—Sentimental value of goods—When swould
it be taken inlo consideration,

Held: {1) That in an action based on contract
agninst the bailee for compensation for the loss of
goods entrusted by the bailors, the assessment of
such elaim, as in other actions for breach of contract,
should be based on the principle of restifutio in inte-
grum, i.e. the plaintiff must be placed as far as
money can do it in as good a situation as if the
contract had been performed.

(2) That in such an action the plaintifl is net
entitled to any damages for pain of mind unless it
has been established by evidence that such pain
of mind resulted in patrimonial loss capable of esti-
mation in terms of money.

(8) That sentimental importance attaching to
goods has no relevance where the goods have been
entrusted to and lost by a third party under a
commeteial transaction.

Per Guatiaey, J.—* If it was intended to elaim
damages from the defendant on the basis of a tort,
the allegation of fraud or deceil should have been
specifically and unequivocally made so that he
could have had the opportunity of meeting it.”

MopaMED SaviH vs. FERNANDO ef al

Cheque

Legal effect of payment of rent by cheque,
See Landlord and Tenant

Civil Procedure Code

Sections 75, 598 and 603,
See Divorce ...

Seciion 756—Preliminary objection—Appeal—
Notice tendering security for costs—Failuve to mention
name of respondent on whom notice served informing
that securily will be given for his cosls of appeal—
Names of oiher rvespondents mentioned—Does such
natice comply with section T56 of Civil Procedure
Code—Form No. 126 given in schedule—Interpreta-
tign, g

Failure lo take objection in lower couri—Powers
of Supreme Cowrl to enlerfain objection—IRelief
wniér section 756 (3),

Where in a notice of Lendering security for costs
of appeal served on one of the respondents the
appellant failed (¢) to mention his name as the
person in respect of whose costs the appellant
proposed to give security ; (&) to follow the form
prescribed in Form 126 of the Civil Procedure Code.

Held : (1) That the notice did not comply with
seetion 756 of the Civil Procedure Code, and the
appeal should have been held to have abated.

(2) That no relief should be granted as the
failure or omission complained of was completely
and immediately within the appellant’s power to
avoid,

(8) That where a statute prescribes that notice
should be given to a party to a suit and indicates
the form in which that notice should be given,
that notiee should comply with the requirements
of the statute and should be in the preseribed form
notwithstanding the absence of any reference to the
form in the relevant section,

(4) That as the Supreme Court hms power to
reject an appeal that is not properly before it the
respondent, is not precluded from taking objection

to the heating of an appeal although he had not =

Y
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asked the trial Judge to hold that the appeal had
abard.

SIVAGURUNATHAN 05, DoRESAMY ¢f al

Seetions 676, 677 and 688—Relerence to arbi-
tration without complying with these sections—
Reference bad in law.

See drbilration

Section 41—Requircments of plaint in action
claiming a right of way.
See Servitude

Sections 519 and 523—Applieation for letters
of administration—Competing claims.
See Last Will :

Section 406 —Withdrawal.
See Purtitlion

Section 595—Scope ol
See Trust

Sections 219 and 337—Money decree —Raamina-
tion of debtor wnder section 219—Writ 1ssued but
uneveeuted for want of debtor’s address—Subsequent
application to re-issuwe writ-—Due diligence—.

The plaintiff, a decree holder against the
defendant, discovered after examination of the
defendant under seetion 219 of the Civil Procedure
Code, that his assets were so small that no useful
purpose would be served by selling them in execu-
tion. He, however, obtained a writ, which was
returned unexecuted owing to plaintifi’s failure
to furnish the defendants’ address, Two years
thereafter, the plaintiff applied to the Court for a
re-issue. of the writ, which was refused on the
ground that on the last preceding application the
plaintiff had not exercised due diligence to procure
complete satistaction of the decree,

Held : That in the cireumstances the plaintiff
could not be said not to have used due diligence
and the applieation to re-issue should have been
wllowed.

PeErEna anp Onuens vs. PERERA

Compensation

TFor losseof goods entrusted to bailee.
See Bailment . o

Contract

of bailment—I.oss of goods entrusted to bailee
—measure of damages.
See Bailment

Co-operative Societies Ordinance

Writ of prokibition—Application fer—Dispule
between Co-operative Union and officer—Arbitration
—Only Arbitrators and Registrar of Co-operative
Suocieties made parties—Co-operative Union not
made a party—Is the application properly constituted
—Co-operative Societies Ordinance, seetion 45—Co-
operalive Societies Ordinance (Cap. 107) section 45,

The petitioner was an employgr of a duly regis-
tered Co-operative Society or * Union '—A dispute
between him and the ® Union * was referred to a
Board of Arbitrators under section 45 of the Co-

= gperative Societies Ordinance (Cap. 107),

69

84

31

11

17

17

The petitioner applied for a writ of prohibition
on the pround that the Board of arbitrators had no
jurisdiction to proceed with the muatter as the
dispute was not such as could have formed the
subject of proceedings under section 45 of the
Ordinanee. The only respondents to the applica-
tion were the members of the Board of Arbitration
and the Registrar of Co-operative Societies. The
* Union " was not made a respondent, but was later
noticed.

On a preliminary objection taken on behalf of the
respondents.

Held : That the application was not properly
conslituted as the party who would be alfeeted by
thie grant of the application had not been made a
party.

V. R. Murversu vs. H. F. AvarasmNous ef al,,,

Co-owners

Rights of co-ownership on between tristee and
beneficiary.
See Trust

Costs

Costs—Order that defendants would be entitled to
fees paid by them fo Counsel—Further order that
costs as staled would be taved by this Court—FEffect
of arder—Inferpretation.

In making an order for costs the learned TDistriet
Judge stated as follows :— In my opinion it
would be reasonable to order the Crown to pay
the costs incurred by the defendants in retuining
Connsel for these two trial dates ™.

** Defendants would be entitled to the fees paid

by them to the Counsel engaged by them for these.

dates of trial *.

The costs as stuled by me earlier would be taxed
by this Court and the Crown will be liable to pay
that amount to the defendants .

Held : That the defendants are entitled to the
sum paid to Counsel for the two dates in guestion
a8 the later part of the order directing that the
costs ** be taxed by this Court ™ merely required
that the taxing officer should satisly himself that
the amount claimed in the bill of costs represented
the sum actually expended in retaining Counsel for
the trial.

SENEVIRATNE ¢ al vs. ASSISTANT GOVERNMENT
AsExT, CoLoMBo IDISTRICT

Right to withdraw deposit of security for costs
after withdrawal of appeal to Privy Couneil.
See Privy Couneil ot

Court of Criminal Appeal

Court of Criminal Appeal—Charge of murder by
strangilation—Evidence showing commission of crime
by A or B or C—What prosecution has to prove—
Charge af murder not proven—Evidence of disposal
of body ~Can accused be convicted wnder section 198,
Penal Code, though indictment conteined no such
charge —Criminal Procedure Code section 182,

In a charge of murder by strangulation the
evidence disclosed that the person who strangled
the deeeased might be A, B or C.

Held : That in order to secure the conviction
of A the proseculion had to establish beyond reason-
able doubt that the person who strangled the
deceased was not B or C, :

——
=
=
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Held also: Thata person who was charged with
murder only but whose guilt svas not proven, could
be eonvicted under section 108 of the Penal Code,
where there was evidence for the purpese, although
the indictment contained no charge under that sec-
tion.

Rex vs. KARUPPIAH SERVAI

Court of Criminal Appeal—Conuiction for murder
— Two accused—Absence of evidence of pre-arranged
plan—Verdict indicating that jury held each accused
responsible for acts of other—Conviction stand ¥

The two appellants were convicted of murder.
Despite the absence of evidence of any pre-arranged
plan between them, the verdiet of the jury indicated
that they held each appellant responsible for the
acts of the other.

Held : That the conviction for murder could
not stand,

The appellants were convieted of yvoluntarily
eausing grievous hurt,

PonnamBaraM ¢f ¢l vs. TaE KiNg ...

Court of Criminagl Appeal—Murder charge—
Alternative verdici of lesser offence possible—Failyre
of judge to divect jury on the lesser of fence—Non-
direction.

Where in a murder charge the judge failed to
explain to the jury the ingredients of the lesser
offence of culpable homicide not amounting to
mutder and did not direct that they could convict
the aceused of the lesser offence if they were not
satisfied that the aceused acted with an intention
to cause death, but were satisfied that he caused
the death of the deceased by deing an act with the
knowledge that such an act was likely to cause
death.

Held : That it amounted to non-direction and
that the conviction for the lesser offence should
be substituted for that of murder.

ReExX vs. NADAR

Cauri of Criminal Appeal—Appellant convicted
of rebbery and altempled murder—Concurrent
sentence of ten and twelve years of rigorous imprison-
ment—A ppellant under 17 years—Judge unaware
of —Youlhful offender—=Sentence altered to Borstal
detention—Relevant material for determining appro-
priate punishment must be placed before Court by
prosecuting authorities—Powers af Court of Criminal
Appeal to review sentence—Youlhful offenders.
(Training Schools) Ordinance No. 28 of 1939—
Section 4—Meaning of ** Crimingl habils and
tendencies . :

The appellant was sentenced to ten and twelve
yeurs’ rigorous imprisonment for the offences of
robbery and attempted murder. The trial Judge
did not know and he was not informed that the
appellant was only 15 years and 9 months al that
time.

‘On appeal against sentence, the Commissioner of
Prisons at the request of the Court of Appeal
reported that-the appellant was medically and
otherwise suitable for Borstal detention and train-
ing, and that accommodation could be found at &
Training School.

Held: (1) That the sentence of imprisonment
should be altered to one of Borstal detention.

48

(2) That under section 4 of the Youthful Offenders
(Training Schools) Ordinance No. 23 of 1936 a
Court, in passing sentence on a ** yputhful offender "
eonvicted of an offence triable only by the Supreme
Court, has power to make an order for Borstal
detention instead of an order for imprisonment,
if it appears to the Court that ** by reason of his
criminal habits and tendencies 7, it is expedient
that the offender should be subject to detention
under sueh instruction, Lraining and discipline as
would be available in a Training School established
under the Ordinance.

(8) That the appellant was a vouthful offender
and had exhibited ** eriminal habits and ten-
dencies ”’ by his conduct in the present case taken
by itself, and that a prolonged period of training
and diseipline in a Training School for youthful
offenders was better ealculated to give the appellant
an opportunily of rehabilitating himself as a useful
member of society.

(4) That in exercising its jurisdiction to review
sentences the Court of Criminal Appeal should
not alter a sentence on the mere ground that if
the members of the Court had been frying the
appellant they might have passed a somewhat
different sentence. Te sentence must be manifestly
excessive in view of the circumstances of the ease, or
be wrong in principle before the Court will interfere,

Rex vs. A, G. MaRTIN ...

Court of Criminal Appeal—Aceused charged with
murder and abetment of —Willing to tender plea of
guilt to lesser count—Jury asked by Judge whether
or not they would accept the plea—No objection by
prosecuting counsel—Jury’s retwrn of o verdict
instead of answer fo the speecific question—Correct
procedure where accused tenders o plea  of guill to
the lesser offence.

The accused who were charged with murder and
abetment of murder respectively were willing to
tender a plea of guilt to the lesser offenee of culpable
homicide not amounting to murder and of its
abetment. The jury were then invited by the
Judge to consider whether ot not they would aceept
this plea after the prosecuting counsel had expressed*
the wiew that he had no objection to this procedure,
The jury instead of answering the specific question
returned a verdict finding them respeetively guilty
of culpable homicide not amounfing to murder
and of abetment of that offence.

Held : (1) That the jury should have*answered
the specific question put to them and that their
wverdict was both premature and improper.

(2) That the correct procedure to follow when
an aceused person who had previously pleaded
not guilty seeks, after his trial has commenced
before a jury empannelled for the purpose, 1o
retract Lis earlier plea and to tender an unqualified
admission that he is guilty of some lesser offence
on which a verdict against him may properly be
recorded without an amendment to the indictment
is as follows : —

(i) if the Crown is not prepared to accept the
plea of guilt in respect of the lesser offence,
the case against the accused should proceed
normally on the whole indictment ;
if, on the other hand, the Crown intimates
its willingness to accept the plea, the presid-
ing Judge must himself decide whether,
upon the evidence so far recorded and
upon, the depositions recorded by the com-
mitting Magistrate it would be in the

(if)
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interests of Justice for the Court to

aceept the plea;
(iii) if the presiding Judge, notwithstanding the
Crown's willingness to accept the plea,
decides that it should not be accepted by
the Court, the ease against the accused
must proceed on the whole indictment ;
if, on the other hand, the Judge considers
that the plea may properly be accepted by
the Court, he should invite the jury, in
whose charge the aceused has been given
after they were empannelled to try the
case, to state whether they would sceept
the plea ; and the Judpe may inform the
jury at this stage of the reasons why accept-
ance of the plea is recommended by him ;
if the jury state thal they are willing to
return a verdict on that basis; the unqualitied
admission of gnilt of the aceused shiould,
il this has not been already done, be recorded
in the presence of the Judge and jury ; this
admission becomes additional evidence on
which the jury may aet, and they should
then be directed to pronounce a verdict
aecordingly.

(iv)

W)

Rex vs. K. SITTAMPALAM of al

Criminal Procedure

Criminal Procedure—Right of Judge sitting alone
to tnspect seene of offence—Seope of such right
Criminal Procedure Code, seetions 238 and 422 (1)

=Lvidenee Ordinanee, seelion 6. proviso 2—0fficer
taking leading parl (n detecting offence acting as
proseeritor-— Undvsirabilily.

After hearing the prosecution and defence on u
charge under the Exese Ordinance, the Magistrate,
before recording his verdict, visited the scene the
following day, After ispection of the spot he
carried out ecrtain tests for the purpose of veritying
the veraeity of witnesses. The acensed was con-
vieted and it was submitted in appeal on his beliall
that the procedure adopted by the Magistrate was
irregular and has prejudiced the aceused.

=leld : (1) That the learned Magistrate had the
right towyisit the scene of offence, bt the procedure
adopted by him to test the veracity ol the oral
evidence given is nol sanctioned by law and hence
the accused was prejudiced therehy,

(2) That scction 422 (1) (¢} of the Criminal
Procedure Code appears Lo recognise the existence
of the right of a Judge sitting alone as Judge of hoth
fact and law Lo view the seene of the offence he is
Leving.

(3) That the decisions of the Supreme Court
Tecognise the neeessity of such a wight, which,
quite apart [rom statute, may Dbe regarded as
inherent in a Court of Justice,

(4) That power must be exercised within the
limits allowed to a jury, for as a Judge of fact his
role is Lhie same.

(3) 'That u view by the jury is intended only
for the purpose of enabling them to better under-
stand the evidence and il is not open fo a jury on
4 view fo earry out tests for the purpose of verify-
ing the veracity of witnesses or testing their
evidence.

(th) That the evidence given by a wiktness should
be tested in one or more of the ways prescribed
by the Evidence Ordinance.

(7) That the rule, that an officer, who has played

—«he leading role in the detection of a crime or

offence, should not in the interests of justice act as
prosecutor in that case, should be strictly observed.

SamaranNavare vs. Womsmvenr (lospector of
Police, Galle)

Correct procedure to be followed when aceused
person who had previously pleaded not guilty
secks, after trial has commenced before a jury,
to retrace his earlier plea and to plead guilty of a
lesser offence.

See Court of Criminal Appeat

Criminal Procedure Code

Seclions 82 and 70
Powers of Police.
See Penal Code

Search without warrant—

Arrest without Warrant—Tmperative that sec-

tions 87, 126 and 126a should be serupulously
applied.
See Penal Code

Section 182—Cliarge of murder not proven—
Can accused be convieted under seetion 198 of
Penal Code.

See Court of Criminal Appeal

Section 312 —Must he construed on having been
repealed to the extent to which it is inconsistent
with the explicit provisions of the Payvment of
Tines Ordinance of TY8K.

See Baymenls of Fines (Cowrls of Sianmery Juris-

diction) Ordinance .., Ss oo

Sections 238 and 422—Right of Judge to inspect
seene of olfence.
See Craminet Procedure ...

Damages

Measure of —Uontract of hailmenl—Loss of goods
entrusted to bailee—Sentimental value of goods,
See Bailment oG

Damuges —Evcavations eawsing dumuge to conli-
Buous land—Measures of damages.

Where the defendant excayvated eavth along the
boundary of plaintiff’s land, which resulted in
damage to plaintili’s fence and subsidence of his
land, and the defendant for the purpose of prevent-
ing subsidence and erosion of his soil in the future
erected w wall along the excavated boundary and
claimed the cost of Lhe wall as damages.

Held: (1) That the plainti{ as entitled to only
actual physieal damages caused by the subsidence
and such damages flowing naturally from them.

(2) That the plaintiff could not claim as damages
the cost of the wall as future washaways on the
land could not be regarded as prospective damage
from the first subsidence. ;

(8) That a right of action for damages aceryes
eacl time damage is caused by subsidence resulting
from excavations.

BANDAPPUHAMY 5. SwWavy Prrrag

Deed

Deed — Interpretation — Amicable partition—Co-
OWRErs acquiring prescripltive title to divided por-
tions in liew of undivided shares in larger land—

Notwithstanding amicable partition and evclusive

T4

110
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‘possession transfer of co-owner's interests by referring
to fraetion in larger land—TPailure to refer {o fraction
in divided land—Aetion lp partition divided corpus
by such transferee—Is such transferce entitled only
to fractional share oul of the divided corpus.

C was entitled to a 1/6 share of land, He sold
1/36 to O and his two daughters S and B became
entitled to the balance 5/36 share. Thercafler all
the co-awners, by an amicable arrangement, divided
it up into separate allotments and in lieu of C's 1/6
share a delinite block, approximately 1/6 of its
tatal acteage, was allotted to C's suceessors In
title. Al the divided allotments were scparately
and exclusively possessed for over ten years by
the respective ¢a-owners or groups of co-owners.

0’s interests ultimately devolved on the plaintiff
under a series of deeds which reforred Lo the un-
divided 1/36 share of the larger land and not to
the 1/36 share of the divided block,

The plaintiff instituted an setion to partition
the divided ecorpus possessed by him and the
defendant, on whom the interests of 5 and B had
devolved.

It was contended on behalf of the defendant that
out of the divided corpus to be pariitioned the
plaintiff was not entitled to anything more than
the 1/36 share referred to in his deeds.

Held : That the plaintiff was entitled to 1/6
share of the divided corpus.

JAVARATNE 18, HANAPURA

Deposit

Right of landlord to appropriate for rent,
See

Divorce

Divorce—Action by wife for—Husband's answer
disclosing persons commitiing adultery with plaintiff
—Only one adulterer made party o action and
divoree counter-claimed on the ground of adullery
with that party—No claim for divorce on ground of
adultery with others—Fuilure to oblain excuse wnder
section 598 of Civil Procedure Code—Rejection of
answer—1g it justified—Is counter-claim for divorce
a reconventionul claim—Sections 75 and 603 of the
Civil Procedure Code,

In an action for divorce instituted by the wile,
the defendant hushand filed answer denying the
plaintifl’s allogations and accusing the plaintiff of
miseonduct with three named persons but averring
that he was all along willing to condone the plain-
tiff’s adultery with them. IHe however, counter-
claimed for a diverce on the ground of plaintiil’s
adultery with his brother.

This answer was rejected by the leatned District
Judge on the ground that the defendant had with-
out obtaining an excuse under section 598 of the
Civil Procedure Code failed to bring in as parties
the said three adulterers disclosed in the answer.

Held: (1) That the defendant—husband was
under no obligation to make the three adulterers
disclosed in his answer parties to the action as he
did not make their adultery the *© cause or part of
his cause of action *' for a divoree.

(2) That the learned Judge was in error when
he rejected the answer.

(8) That the principle of reconventional c¢laims
has no application tu a case where a defendant to
an action for dissolution of marriage asks for divorce

97

19

in his or her fayour. Such a claim is permissible
only by virtue of section 603 of the Civil Procelure
Code.

KARUNATILLERE v8. KARUNATILLEKE

Donation

Donation—Revocability—Grounds for—Ingratitude
— Personal violence—Laying of impions fands—
Meaning of —Roman-Duleh Laz.

Held: That a donor who suffers personal
violenee at the hands of the donee is entitled to
an order of (ourt revoking the gift on the ground
of ** ingratitude 7. '

Per Basvavars, J.—* Whether the Latin word
‘impias ' is Tendered impious as de Sampayo, J.,
has done or °sacrilegious * as Kraose has done,
the legal position is the same. It iy impious or
sacrilegious for a donce who hay derived benefits
{rom a donor to strike him or use personal vielence
on him .

MANUELPILLAT U8, NALAMMA

Estoppel
Sre Landlord and Tenant

Evidence Ordinance

Section 110—Tuttumary possession of properly
by arrangenent—Can  party in pussession under
sueh arrangement claim benefit of seclion 110—
Subsequent  repudiaticn of arrangement—Burden
af prosf:

Held ; (1) That when two persons have acknow-
ledged, however crroneously, each other’s rights
of ¢o-ownership, and have agreed to work what is
helieved te be the common property in faffumar,
the occupation of the property at any point of time
by either party to the mutual arrangement must,
in law, be deerned to be the possession of both.

{2) That the burden of proving that the assumed
bond of co-ownership does not in fuet exist is on
the party who repudiates the earlier arrangement
and cluims legal title thereto exclusively, -

(8) That a party in possession under such an
arrangement is not entitled to the benefit of section
110 of the Evidence Ordinance.

W, Dincinr Mentica ef af vs. M. HEgN APPI}J
Section 60, proviso (a).
See Under Criminal Procedure

Section 116
See Landlord und Tenant

Fidei-Commissum

Fidei-commissum—Deed of gift prolibiting only
sale or mortgage—No direction in the event of sale or
morlgage—Bencficiaries not  clearly  designated—
Term * authorized person ™ in deéd too vague fo
denvle class  of beneficiaries—Translation—Not
proper for Judge lo substitute his own version in
place of cofficial version of document tn longuage
cther than fynglish.

By deed the donor gifted certain properties
reserving to himsell possession of them during his
life time and undertaking not to sell or mortgage
them. The deed further sti]}ulul;ed that affer the
death of th= donor ** the said donee Juan Agonis
Perera Appuhamy and his descendants and his heirs

2D
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executors administrators and assigns and authorized
persos> shall be at liberty to transact the same
among each of their co-heirs but shall not in any
manner sell or mortgage any one of the said lands
with the intention of alicnating the same ., The
deed contained no direction as to the devolution
of propertics in the event of the donee or those
taking after him wviolating the proehibition.

Held : That the deed did nob e¢reate a wvalid
Jfidei-eommissumm because (a) the prohibition to
alienate property was limited to sale and mortgage
only and consequently the donee was permitted
to donate or dispose of the property by last will ;
(b) the deed did not clearly indicate the class of
persons who would be entitled to the property in
. the event of the donee violuting the prohibition ;

"~ (¢) the use of the term ** authorized person™ in
the deed was too uncertain in meaning and too
vague to designate clearly the ¢lass of persons the
donor intended to benefit under the deed,

Per Basyavake, J.—VWhere the parties are not
agreed as to the true rendering into English of a
document which is in a language other than English
they should produce evideme through the testi-
mony of experts versed in the language in which
the: document is written so that the Court may
decide the dispute on the evidence before it. IL
is wrong for the Judge however well versed e may
be in the languape in which the document is
written to undertake its translation and adopt a
version on which neither party has placed before
him.

Francisco vs. SwaADEsHI INDUsTRIAL WoRKs,
L1p.

Fines

Payment of
See Payment of Fines (Court of Summ arg Jurisdic-
tion) Ordinance T

Fraud
Allegation must be specifically made
See Bailment

Income Tax

Ancome Tar—Appellant charged with false return
of Income under section 87 of Income Tax Ordinance
(Chap. 188)—What must be proved—Onus on the
prosecution io establish offence—>Meaning of % wil-
Jully with intent 1o evade 7.

The appellant, who carried on & variety of
businesses under dilferent limited linbility com-
panies, was charged under section 87 of the Income
Tax Ordinance in that in his return of the profits
derived from his building contracts for the period
January 1942 to December 1944, he wilfully with
intent to evade tax both omiticd and deeclared
certain items of profits and thereby falsilied the
returns.

The appellant had omitted in the returns eertain
payments made to him in his contract Dusiness
but he explained these onussions as being due to
clerical error of his book-keeper or as appropriations
for materials supplied by him to his sub-¢ontractors
or as secret commissions paid to military officials
for obtaining the contracts or as being in his view
not profits from his business.

No evidence was led by the prosecution to prove
that the alleged items of payments were in factl

— profits from the contract business of the appellant.

13
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Held : (1) That the appellant should be acquit-
ted of the charges as the prosecution had failed to
prove that the acts complained of under the section
were commitlod deliberately or purposely by the
appellant with Lhe intention to avoid fraudulently
the payment of tax.

(2) That it is not an offence under the section
for a person to make in his return an omission of
income on a mistaken view of law or fucts or to
enter a fulse stutement inadvertently or in the belief
that it is true.

CHELLAPAT ve. CoMMISSIONER OF IxcomE Tax... 54

Indian and Pakistani Residents (Citizenship

Act

Iridian and Pakistani Residents (C.‘-ita':ms.’.-:}n) Aet,
No. 8 of 1989, section 6 (2) (ii}—Meaning of * Ordi-
narily ?-‘szdeﬂ.’ '—Date in relation to which question
of ordinary residence has to be decided.

The appellant applied on 19th November, 19449,
for registration as a citizen of Ceylon under the ,
Indian snd Pdkistani Residents (Citizenship) Act
No. 8 of 1949. He was born in India, but was
resident in Cevlon since 1928, In 1938 he married
in India where his wife remained till Maveh, 1948,
Two children were born to them in India in 1938
and 1945 respectively, In Mareh, 1948, the wife
and children eame to reside in Ceylon with the
appellant intending to settle down in Ceylon
permancntly, The cidm child has been attending
gehool since beptcmiml 1048,

Held : (i) That in the circumstances the wife
atnd each of the two minor children had been
** ordinarily resident ” in Ueylon within the mean-
ing of section & (2 (ii) of the Act und the application
should be granted.

(i) That there is no requirement in section 6
(2) (i) or elsewhere in the Act that the residence
should have commenced at a given period of time
or that it should have a minimum duration.

(iii) Thal the date in relation to which the
question of ordinary residence under this section
has to be decided is the date of the application.

DBADURDEEN 78, COMMISSIONER FOR THE RECIS-

TRATION OF INDIAN AND PARISTANT RESIDENTS 86

| Inspection

Of seene of offence

See T4

Interpretation

Statute preseribing form of notice in schedule—
Notiee must be in preseribed form notwithstanding
absence of reference fo the form in the relevant
section.

See Civil Procedure Code

Of Deed—

Ste wnder Deed

Of Order for Costs—

Sve under Cosls

38

Jus in re

See Landlord and Tenant . 100

Judge

Right of Judge sitting alone to inspect scene of
offence—Seope of such right.

See Criminal Procedure ... T4
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Right to suspend order of ejectment of tenant.
See ree was v van

Jurisdiction

of Supreme Court to entertain objection where
objection was not taken in lower court.
See Cewil Procedure Code s

Land

Land purchased with plaintifl’s money in first
defendants’ name—Land sold by first defendant
to second defendant—Bona fide purchaser—
Plaintill in oeeupalion for preseriptive period at
time of sale—Plaintiff’s acquisition of title by
preseription—Sale void.

See Trust ...

Possession as agent—When preseriptive begins
to run—DBurden of proof,
See Rei Findicatio

Landlord and Tenant

Landlord and tenant—Plaintiff"s residential house
compudsorily  weguired by Crown—Defendant’s
premiises  purchased by plaintiff on  defendant’s
promise to vacate premises—Defendant’s refusal to
vacate—No  suilable  gecommniodaticn— Ejectment—
Rent Restriction et 8 (¢)—Preniises reasonnbly
required for occupation as a residence—Hardship
caused to the fenunl should be the basis in assessing
reasonableness—Purchase of dispuded  premises u
factur to be considered—Courl’s porer to suspend
ejectment order to mitigate hardship lo fenant.

The plaintiff, who had to leave her residential
house owing to compulsory aequisition by the
Crown, wuas induced to purchase from R the
premises, where the defendant was living as a tenant
of 13, on a promise by both R and the defendant
that the premises would be vacated on the com-
pletion of the purchase.

. The defendant later refused to wacate the
premises and the plaintiff, who was then expecting,
Ler hushand and three ehildren were temporarily
secommodated in a small room in the house of
plaintifi’s falher, who was himself under notice
to quit.

The plainfiff sought to eject the defendant on
the ground that the premises were * reasonably
required for oceupation as o vesidence ' for the
plaintift and her family within the meaning of the
Rent Restriction Aet, The learned Commissioner
distnissed the action because he was of the view
that a person who beeomes a landlotd by purchase
as in the civcumstances of this ease could not he
said to reguire the premises reasonably within the
meaning of the Ordinance and that the plaintiff
would have succceded it she had been the landlord
from the commencerment of the tenancy.

Held : (1) That the learned Commissioner had
misdirected himself. The elaim of g landlord, who
is a purchaser of premises, to eject a4 tenant there-
from should he determined solély by reference to
the reasonubleness of his requirement for occupa-
tiomn, as in the case ol any other landlord,

(2) That in considering whether premises are
reasonably required for the cccupation of o fand-
lord, a Court shiould take into account, infer afia,
the degree of hardship caused to the tenant by
eviction,

(3) That where fthe hardship of the landlord
either outweichs or is evenly halaneed with that
of the tenant, the landlord’s elaim must prevail.

38
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{4} That where a landlerd has obtained an order
for possession the Courts have power to sasrond
the order for such a period so as to mitizate the
hardship eaused to the tenant Iy eviction,

B, G. WeerasiyeHE vs, B, 5 R, CANDapra ...

Lease of grass and vegetable enclosure only—dAre
they * premises’ within the wmeaning of the Rent
Regtriction Act.

Held : that the word ° premises® in the Rent
Restriction Act is used in the sense of n building
with the land appurtenant thereto devoted to
residential or business purposes and does not apply
to a grass land or vegetable enclosure where there
is no building.

PAKIADASAN 08, MARSHALL AveU ..

Landlord and tenuni—Nolice terminuling tenancy
—Cheques subsequently sent by tenand for paynient
of rent—Landlord returiing them uncushed after
institution of action for cjeciment—Is a e fenncy
created—Rights and ebligations of statutory enant
and landlord—=Legal cffect of payment of rent by
cheques—Deposils—Iight of landlord to appropriaie
Jor rent—** Waiver * of right—Presumption of —fent
Hestriction Aet.

The defendant tenant, who was noticed to quit
by the plaintiff landlord, refused to vacate the
premises and continued to pay the rates as before
and sent by post cheques each month fo the plain-
tiff for nearly eight months as payment of rent.
The plaintiff, after appropriuling the defendant’s
adyance deposit of six menths® rent, swhich he had
with him, instituted an aection {or ejectinent and
returned all the cheques tincashed,

The learned Commissioner dismissed the action
on the ground that the plaintill’s conduct in aceepl-
ing the cheques as payment of rent month after
month after the notice amounted to waiver of the
notice und sueh conduct ereated o new tenancy
between the plaintiff and the defendant.

Held : (1) That in a statatory tenancy under
the Rent Restriction Ael the mere aceeptance of

rents by the landlord after notive to guit does not.

ereate a new tenancy excopt where the tenant
proves that the Jandlord had abandoned his rights
to eject expressly or by unambiguous conduet.

(2) Thul where & tenant commits a breach of
any of the statntory obligations under the Act, he
vannot revive his vight Lo oceupation of thepremises
by remedying the breach later.

{#) That an intention to waive a right or benefit
to which a person is entitled is never presumed,
but must he proved hy the person who asserts it

(4) That in a contractual tenancy the appro-
priation of the deposit towards rent talling due atter
the termination of tenaney under the name of
damages or any otlier may give rise to the inference
that by so doing the Tandlord infended to create
a new tenaney.

{3) That a tenant who pays rent by cherque does
so at his risk.

Per Bassavare, J.—{a) * A deposit of rent in
advance ig, in reality, a loan by the lessce to the
lessor to be returned to the former. either by
applying the amount so deposited on the rent or
particular instalments of the rent, or by applying
it in satisfaction of claims for damages for breaches
of other covenants, if it is agreed that it may be
so applied, or by repaying, at the end of the term,
the amount deposited, if all claims of the lessor
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which it was intended to secure are otherwise
satisfie]. The tenant is entitled to recover from
the landlord the excess of the amount of the deposit
above the rent due or the damage suffered by
reason of the tenant’s default, when the landlord has
recovered possession by reason of such default .

(b) * But where the tenant pays his rent by
cheque and the landlord accepts it as payment and
gives a receipt therefor without waiting till the
cheque is realised, then if the cheque is dishonoured
he cannotb sue for the rent if he has by his receipt
acknowledged satisfaction of his debt. The posi-
tion is different il he merely acknowledges the
receipt of the cheque without treating it as a dis-
charge of the debt. Where a complete discharge

* « of the debt is given the remedy is an action on the
cheque and not an action for rent,”

{¢) ** Once the contractual tenancy is ended by
notice the landlord loses no rights by aceepting
rent from the statutory tenant whom he may evict
by judicial process without any further notice the
moment he fails to earry out his statutory obliga-
tions or he is able to satisfy the court that the
premises are reasonably required by him ™.

FERNANDO 08, SAMARAWEERA 55 i

Action between landlord and tenant—Appeal
to Privy Council—Yalue of action.
See Privy Couneil

See algo under Rent Regtriction.

Landlord and tenant—Premises owned by wife—
Husband entering into contract of tenancy—Tenant
epclusively dealing with husband—Aetion for eject-
ment of tenant by husband—Iz he entitled to mainiain
action i—Is jus in re nceessary lo maintain such
aclion—Rent Restriction Ordinance No. 29 of 1948 —
Meaning of the term ** landlord ®.  Imferpretation of
 Means ” and ' Includes  in status—FEstoppel—
Evidence Ordinance, Section 116.

Seme years prior to the institution of this action
for ejectment the plaintiff and defendant entered
into a contract of tenancy whereby the plaintiff let
to the defendant certain premises belonging to his
wife, Therewas no dispute that it was the plaintiff
that the defendant exclusively dealt with.

The actionewas contested in the Court below on
the issue as to whether the premises were reasonably
required by the plaintiff for the purposes of his
business and the Court answered it in plaintiff's
favour. Nevertheless, the plaintiff’s action was
dismissed on the ground that the plaintiff, although
entitled to reeeive rent, did not hayve a *“ jus inre ”
in the premises, following the decision in Hameed
vy Annamalay reported in (1946) 47 N.L.R. 558.

Held : (1) (By the Divisional Bench) That the
plaintiff was entitled to a decree ejecting the
defendant.

(2} That the plaintiff was the defendanl’s land-
lord within the meaning of the Rent Restriction
Act No. 29 of 1948,

(3) (Nagarmveam, J. dissentiente) That a
plaintiff, who is a landlord within the meaning of
the Hent Restriction Act, can maintain an action
under section 13 (1) (¢) of the Act for ejectment of
a tenant although he does not have the jus in re

—in regard to the premises. :

19

Per Gratiaes, J—"1 would summarise the
reneral coneclusions at which T have arrvived as
follows (—

(1) that, for the purposes of the Rent Restricbion
Ordinance of 1942 and of the Rent Restric-
tion Aet of 1948, the term * landlord " must
always be given the meaning attributed to
it in the enactments ; and that in this respect

Hameed's case was wrongly deeided ;

(2) that whether the plaintiff whe claims gua
landlord to eject the tenant in occupation
be the tenant’s original lundlord or a sub-
sequent purehaser or lessee of the premises,
his right to a decree for ejectment is in the
first instance regulated by the principles of
the common law affecting the relationship
of landlord and tenant, and in accordance
with these principles, he must in every case
establish that privity of contract between
Limself and the tenant exists at the relevant
date ;
that if privity of contract does exist between
the plaintiff and the tenant;, the latter is
precluded hy the provisions of section 116
of the Evidence Ordinance from disputing
the plaintifl’s title to the premises ;
that, if the provisions of the Rent Restriction
Ordinance of 1942 or of the Rent Restriction
Act of 1948 are found to apply to the
premises, the plaintiff’s common law right,
gua landlord, to elaim a deeree for ejectment
would be restricted by the conditions
imposed by section 8 of the earlier Ordinance
or by section 13 of the later Act (whichever
is applicable,”

(3)

(+)

Per Nagaringay, J.—'" The plaintiff who had
possession of the property before he let them to
the defendant thereupon having sucecessfully

clothed himself in the mantle of an owner and which
cannot be rent asunder by the defendant would
therefore be one who has a jus in re in respeet of
property let by him. The plaintiff consequently
is a landlord within the meaning of that term as
used in provise (2) to sub-section. (1) of section 13
of the Act and as interpreted in Hamced vs, Ana-
malay (supra) and is thus entitled to the benefit of
Lhis proviso.™

D ALwis v, PERERA

Last Will

Last Will—Death of executor before grant of pro-
bate—Grandelildren entitled to largest inferest under
the Will—Ninth appellant appointed guardian-cd-
litem of grandchildren— Application by widow for
grant of fetlers of adminisiration with the Will
unneved—Widow's inleérest in estate comparatively
small—Claim  for letters by ninth appellant as
nominee of grandchildren—Competing  claims—
Nominee of the largest interest entitled—No preferen-
tial vight to widow—Civil Procedure Code sections
510, 523.

A, H. M. M. Faluloon Marikar died leaving by
a last will properties to the widow of approximately
Rs. 15,000, to the daughter to the wvalue of Rs.
5,900, and to the son subject to fided commissa in
favour of the sgn’s children the bulk of the estate
valued at Hs, 200,000, On the son’s death his
widow and minor children were made parties and
the ninth appellant was appointed the guardian
ad [item of the minors in the testamentary proceed-
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ings commenced on the application by the executor
of the Jast will.

The exceutor died before prant of probate and
both the widow ol the testator and the ninth
appellant as nominee of the son’s widow and
children asked for a grant of letters of administra-
tion with the will annexed.

Held ; (1) That other considerations being equal,
a Court should, in granting letters of administration
with the will annexed, exercise its diseretion with
due regard to the claims and wishes of those
legatees or devisees who have the greatest inferest
in the cstate to be adiministered,

(2) That in the absence of pood grounds for
rejecting the appointment of the ninth appellant
as a fit and proper person to protect the minors’
interest in the administration proceedings, his
claim as the person nominated by those who have
the largest interests in the estate should prevail
over that of the testator’'s widow, whose interests
are by comparison of smull extent,

(&) That when the persons with the largest
interests in the estate are minors, there is precedent
for making a granl of letters with the will annexed
to someone for their benefit,

(4) That in an application for letters of admini-
stration with the will annexed, the principles of
Linglish Law would be applicable under the Charter
ol 1833 except to the extent, if any, to which they
are found to be inconsistent with the provisions of
the loeal stilites.

Aaniay seepr of al pe. M. M. AL 11 Raggiah
Ulniara

Partition

Payment of Fines (Courts

Partition action—Sale ordered—Case withdrmen—
Sale of undivided share in land by co-vwner—Sule
void—Seetion 17, Partition Ordinance—Section 10,
406 Civil Procedure Code.

Where a sale was ordered by the Court in a
partition action, and the case was allowed to be
withdrawn on plaintifl’s metion before sale, and
one of the co-owners sold by deed Lis undivided
shure in the land.

Held : (1) That the sale was void s it infringed
the provisions of section 17 of the Partition Ordi-
nance in that the withdrawal of the action cannot
be said to he a refusal by the Court to grant the
application for a partition or sale within the mean-
ing of the section,

(2) That the Court had no power to allow the
withidrawal of the action.

Many Nosa of al i JATVAWARDENA

Amieable partition—Co-owners acquiring pres-
cription litle to divided portions—Transter of Co-
owner's interests by reference to undivided shares
—Action to partition divided corpus by transferee
__Is transferee entitled only to fractional sharve of
divided corjnes.

See Deed

Jurisdiction) Ordinance

Payment of Fines (Courts of Swmmary Jurisdiction)
Ordinance, No. 49 of 1938—Sections 8 and 4—
Sentence of fine without sentence of imprisonment
in addition—Muagistrate erdering dmprisonment in
default of five on same day—-Failwre o comply with

31
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of Summary

provisions of sections 3 of Payment of Fines Ordi-
nanee—Practice of ordering * double securgy ™ as
condition. of granting lime to pay fine unwarranted
—Criminal Procedure Code, section 812,

Held : (1) That where a person is eonvicted by
a Court of Summary Jurisdiction and sentenced
to a fine, without a sentcnes of Imprisonment in
addition, it is obligatory on the Court to comply
with the provisions of sections 3 and 4 of the Pay-
ment of Fines Ordinance No. 49 of 1938 hefore
such person is committed to prison for default.

(2) That the provisions of section 812 of the
Criminal Precedure Code must be consitrued as
having <been Tepealed to the extent to which they
are inconsistent with the explicit provisions of the
Payment of Fines Ordinance of 1934,

(8) That the practice of ordering = double
security ** as a condition of the granfing of tim:
to pay a fine is unwarranted and should b2 fortl-
with disenntinued.

Rex ¢s. VELIN,

Rex vs. Serru, son of Alugen,

Rex vs. M. IlEMasin:.

Rix vs. W. A, D. Margu.

REx vs. L. Witson PErEra éf al.

Rex vs. M. WiLLia.

Brx vs, Marmmorro, son of Ramiah

Penal Code

Penal Code, section 183—Foluntarily obstructing

public servant —~Police officer  searching withowt
warranl—What the proseculion has lo prove—
Section  220a—Charge  of  infentionally  offering

resistance (o Police officer in the lawoful apprehension
of aceused on ehayge of theft-—Arrest withd it warrant
_—_When ts such arrest legal—What should be proved.

Criminal Procedure Code, section 32— Arrest with-
out wwarrant—Necessity fo comply wille provisions
af sections 37, 126 and 126a—=Search of premises for
stolets property without warrant—~Police Ordinance,
section 69—Police powers (o carry ot search,

Arvest withou! wearrant on suspicion—Need fo
inform suspect of nature of charge —BDuty of Court
i serutinise jealously actions of police officers arrest-
ing private citizens without warrant. =

Held : (1) That to establish a charge under
section 183 of the Penal Code it is incumbent on
the prosecution to prove allirmatively (a} that
the public officers eoncerned were in fact engaged
in the lawful exercise of their publie funelions ;
(b} that the conduct of the ucensed asspecilied in
the charge constituted obstruetion within the
meaning of that section.

(2) That where the charge was that the accused
voluntarily ebstructed police olficers, who, without
search warrant, attempted search of premises for
stolen property, the prosecution must prove the
material upon which the police officers concerned
entertained *° reasonable suspicion ™ that the
premiges in question contained stolen property.

(#) That a suspicion is proved to be reasonable
if the facts diselose that it was founded on matters
within the police officers own knowledge or on state-
ments by other persons in a way which justify him
in giving them ecredil,

(4) That a mere verbal refusal to allow a publie
servant to perform his duty is not obstruction
within the meaping of section 183 of the Penal
Code.

(5) That to establish a churge of intentionally
offering resistance to a police officer in the lawful

47

appreliension of the accnsed on & charge of thett, =
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(an offence under section 2204 of the Penal Code)
the p.osecution must affirmatively prove (a) that
resistance to arrest was offered, and (4) that the
arrest without warrant on a charge of theft was
lawful.

(6) That to prove suchan arrest was lawful the
prosecution must show that the aceused were
persons ‘“against whom s reasonable complaint
had been made or credible information had been
received or a reasonable suspicion existed ™ of
their having been concerned in the commiission of
the offence of theft.

(7) Thal in such a charge il is the Mapistrate’s
funetion to inquire into the state of mind of the
ofiicer at the time hie ordered the arrest,

{8} That whenever a police officer arrests a
person on suspicion without a warrant * common
justice und commonsense © require that he should
inform the suspect of the nature of the charge upon
which he is arrested.

(9) That the procedure laid down by section
1264 of the Criminal Procedure Code is intended
to be applied only in those rare cases in which the
investigation of allegations against a person in
police custody suspected of crime cannot be com-
pleted in 24 hours.

(10) That when private cilizens are arrested
without a warrant it is imperative that the provi-
sions of section 87, 126 and 1264 of the Criminal
Procedure Code should be serupulously applied.
1f this is not done, police powers which arve designed
to protect the community ** become a danger
instead of proteetion

K. Murrusamy ef al vs. Inspector or Pouicg,
BAHAWATTA. .. e

Charge of murder not proven—~Can accused be
convicted under section 198.
See Court of Criminal Appeal

Penal Code, sections 345, 354—Kidnapping and use
of Criminal force with intent to outrage modesty—
Aceused aequitled of the latter of fence—Euvidence
relating to latter charge relevant to guill of accused
ot charge of kidnapping—Ef{feel of acquitinl—
Eidence relating to the acquilted charge, is it relevant
to the other charge 7—W hat constitutes ** kvdnapping
—Consent of child intmaterivl—Criminal Procedure
Code 152 (3).

The accused was charged with the offences of
kidnapping n girl of 134 years and of using criminal
force with intent to outrage her modesty, and the
Magistrate convicted him of kidpnapping but
acquitted him of the other olfence.

Held ; (1) That the evidence relating to the
charge ol using criminal force with intent to out-
rage modesly was Televant to the guilt of the
accused on the charge of kidnapping and the effect
of the accused’s acquiltal was to shut out that
evidenee for the purpose of establishing the offence
of kidnapping.

(2) That the accused was entitled to rely on his
aequittal in so far as it was relevant to his defence
in the other eharge.

(3) That the elfect of a verdict of acquittal is
binding and eonclusive in the same or subsequent
proceedings between the parties to the adjudication.

{4) That where a person is eharged on more than
one count in the same proceedings a verdiet on
one count cannot be based on evidence which lias
by implication been rejected in disposing ~f another

count at the trial.

83
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(5) That a person is not guilty of © kidnapping "
uniess he is proved to liave taken or enticed the
child out of the keeping of the lawful guardian
without the consent of such gunrdian.

(6) That where a minor leaves the immediate
custody of his lawful guardian for a temporary
purpose the relationship of guardian and child
sulters no break in its continuity so long as there
is no interference with the ehild’s oppurtunity of
returning to the guardian.

(7) That the offence of kidnapping would have
been cmrcle)lf_te if the complainant had been forced
or enticed away for an improper purpose,

(8) That Lhie charge of kidnapping failed in this
case because the person of the minor has not been
proved to have been transferred from the custody
of her guardian into the custody of some person
not entitled to her custody,

(9} That a child eannot validly consent to the
substitution of some other person’s control which
is exercised over her by her lawful guardian, and
therefore, the girl’s consent to the alleged kidnap-
ping is immaterial.

K. Narrram vs. P. B. Henrat, Inspector of Police,
Kotahena i . oo

alse information—Accused charged under section
180, Penal Code—Ingredients of offence.

Held ; (1) Thal a churge under section 180 of
the Penal Code must (a) state precisely the informa-
tion the aceused gave knowing or believing it to be
false, (B) specify the person to whom injury or
annoyance the accused intended or knew that he
would by his information cause the public servant
to use his lawful power.

(2) That where the person to whom the informa-
tion is given has himsell no power to act on that
information without the orders of a superior oflicer,
the offence does not fall within the ambit of section
1580,

DissANAYAKE (INsPECTOR oF PoLicE, PT. PEDRO)
o8, KRISHNAPILLAT

nance

Poisuns, Opiwm and Dangerous Drugs Ordinance
(Chap. 172]—Charge under seclion 26—What must
be proved—Meaning of * ganja .

Where a person is charged under section 26 of
chapler 172 with cultivating and having in his
possession hemp plants, the charge must refer to
the plant by the name by which it is known to the
Liw and the proseeulion must éstablish by evidence
of a qualified person that the plant possessed by
the accused is a plant of the variety prohibited by
section 26.

SAMARASERERA vs. S0vsa (Excise INSPECTOR,
Wannuwa) ... -

| Police

Tower of Police officers to search premises or to
arresl persons without plIUl judicial authority.
See Penal Code - e

Police Ordinance

Section 69—TPower of Police to search premises
without warrant—No reasonable suspicion that
premises contained stolen property—Obstruction

X1

81

90

Poisons, Opium and Dan-gerous Drugs Ordi-

80
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to Police officers—Legality of conviction.

See Penal Code o a3
Preliminary Objection
See Civil Procedure Code voi am BE
Prescription
Claim on prescriptive title—Possession as agent
—When does prescription begin to run.
See Rei Vindicatio ... 66
Prevention of Frauds Ordinance
Scope of sections 2 and 8.
See Agreement = e 9
Privy Council
Appeals (Privy Council) Ordinance (Cap. 85) Rule
1 () of rules set out in Sehedule to—Action between
landlord and tenant—Right to possession—V alue—
Test.
» Held: That for the purpose of an application
for conditional leave to appeal to the Privy Couneil,
the value of an action by the landlord against his
tenant for ejectment must be determined by the
rental reserved by the contract of tenancy.
Sussran Piopar vs. FERNANDO e A5

Privy Council—Appeal te—Deposit of security
Jfor costs before grant of conditional feave— ithdrawal
of Appeal—Notice to Privy Council—Communication
by Registrar of Privy Council to Registrar of Supreme
Court—Urder appeal stands dismissed—Requesi fo
bring before Supreme Court for steps to terminale
proceedings—Can appellant ask for refund of deposit
before order terminating proceedings—IRespondents’
Right to ask for costs—Judicial Commitice Rules—
Rule 82. .

In pursuance of a written notice by the appellant
that he desired to withdraw his appeal, the Hegistrar
.of the Privy Council notified by letter the Registrar
of the Supreme Court that by virtue of Rule 32 of
the Judicial Committee Rules 1925 the appeal
stands dismissed as from the date of his letter with-
out further order and further proceeded to say
& ] have aceordingly to request you to be good
enough to bring this communication before the
Lordships of your Court in order that the neeessary
steps may be taken to terminate proceedings.

The appellant thereafter made application to
have refunded to him the sum of Rs. 3,000 depositcd
with the Registrar by way of security before final
leave to appeal was granted.

Held: (1) That in view of the communication
addressed to the Registrar of the Supreme Court
the appellant should make an application for an
order terminating proceedings before asking for a
refund of the deposit money.

(2) That the respondent will be entitled at such
application to ask for an order for costs in his fayour,

VANDER POORTEN 8. VANDER PoorTEN ef al ... 47

Privy Council—Appeal to—Conditional Leave
granted—Defendant’s failure to act under rule 10 of
the Appellate Procedure (Privy Councit) Order 1921
— Application by defendant for exiension of fime
under rule 18—No justifiable reason for defendant’s
inordinate delay—Meaning of * for good cause” in
rule 18.

The defendant after obtaining conditional leave
to appeal to the Privy Council did not serve ga the
plaintiff a list of documents necessary for the hear-
ing of the appeal within ten days after the leave
to appeal as was required by Bule 10 of the
Appellate Procedure (Privy Council) Order 1921,
but did so only after a month and twelve days.
Iven after the plaintiff’s Proctor had furnished
him with the relevant documents, the defendant
did not take any step to lodge with the Registrar
a list of the doeuments relied on by the parties.
He thercafter applied under Rule 18 of the Order
for an extension of time to eomply with the require-
ments of Rule 10 stating that his failure was due
to his Proctor’s inability to have access to the
record of the case.

Held ; (1) That there was no substance in the
excuse and the defendant’s application should be
refused, and the appeal should stand dismissed
for non-proseeution, :

(2) That when the time allowed by the Rules
contained in the Appellate Procedure (Privy
Council) Order 1921 for doing any act mecessary
for prosecuting an appeal to the Privy Council has
already expired, this Court should not in my opinion
grant an extension of time for the doing of that
act unless the applicant can show that he has
throughout exercised due diligence in prosecuting
his appeal, and that his failure to comply with the
Rules was oceasioned by some cireumstance beyond
the control of himself and his legal advisers.

C. M. SAMUEL APPUHAMY vs. E. M, PETER APPU-
HAMY

Prohibition

Application for Writ—Party who would be
affected by the grant of application not made a
party—Application is not properly constituted.

See Co-operative Societies Ordinance

Public Servant
See Penal Code

Reconvention

In divoree actions,
See Divorce
Rei Vindicatio

Eei Vindicatio Action—dAnswer alleging inter alia
that plaintiff’s predecessor held lond m trust for
defendant—Defendant in possession—Claim  on
preseriptive title—Possession as agent—When pre-
seription beging to rur—Burden of proof.

Where in an action for declaration of title to a
land the defendant who was in possession alleged
(@) that the plaintiff’s predecessor in title held the
sroperty for his (defendant’s) benefit.

(b) that he (defendant) had aequired a preserip-
tive title.

(¢) that the plaintilf was not a bena % de pur-
chaser for value.

(@) that in any event he (defendant) was entitled
to compensation and to a fus retentionts.

Held : That the learned District Judge was right
in calling upon the defendant to begin as legal title
was in plaintiff.

"That if a person goes into possession of land as an
agent for another, time does not begin to Tun until
he has made it manifest that he is holding adversely
to his prirecipal,

K. M. SivaNeris vs. J. A. UDENTS DE SILVA
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Administrators

Application for letters of administration with
Will annexed—competing claims—No preferential
right of widow, whose interest in estate compara-
tively small,

See Last Wil

Agreement

Agreement—Cultivation of land in Anda—No
evidenice of duruation of contract or of land being
chena or paddy—Enforceability—Section 2 of the
Prevention of Frauds Ordinance (Chapter 57)—
Exception to—5Section 3 (1) of the Ordinance—What
sl be proved.

The plaintilf alleged that on an informal agree-
ment with the defendant; hie had undertaken to
cultivate jungle Tand and to give the defendant
a share of the produce.

The plaintiff further alleged that in breach of
the agreement the defendant appropriated the
whole of the produce and claimed Rs. 500 as
damages. The defendant denied any such agree-
ment and contended that the plaintifl was a
labourer employed to clear chena land, for which
he had been paid his wages.

The Commissioner found that the plaintiff was
not a labourer and that there was an informal
agreement by the parties to share the produce of
the land. There was no evidence as to the date
and duration of the agreement or that fhe land
was chienga or paddy.

Held ; (1) That the agreement was obnoxious to
section 2 of the Prevention of Frauds Ordinance,

(2) That in order to succeed in his claim the
plaintiff must establish his cuse as one coming
within the exeeption referred to in section 3 (1) of
the Ordinance.

(8) That a plea under section 3 (1) can only
suceeed on proof—

(a) that the land is g paddy field or chena land,

(b) that the informal contraect or agreement was

for a period not exceeding twelve months ;
and

(¢) that the consideration of such contract or

agreement is that the cultivator is fo give the
owner a share of the crop or produce,

W. Usxu Banpa vs. M. Tixier BANDA

Arbitration

Arbitration—Reference {o, without complying wilh
provisiona of Cieil Procedure Code—Sections 676,
677 and 678,

Held : (1) That g reference to arbitration made
without complying with the provisions of sections
676 and 677 of the Civil Procedure Code is bad in
law.

(2) 1f parties nominate two or more arbitrators,
provision should be made for a difference of opinion
among the arbitrators,

DE SiLva vs., PERERA ... Xis

Arrest

Without Warrant—Powers of Police Officers.
See Penal Code

Bailment

Baitlment—Coniract of —Loss of goods entrusted
to bailee—Action for compensation for loss—Measure

92

69

33

of damages—Can damages for pain of mind be
awarded—Sentimental value of guods—When Lwuld
it be taken info consideration.

Held : (1) That in an action based on contract
against the bailee for eompensation for the loss of
goods entrusted by the bailors, the assessment of
such claim, asin other actions for breach of eontract,
should be based on the principle of restitufio in inte-
grum, 1.6, the plaintill must be placed as far as
money can do it in as good a situation as if the
contract had been performed.

(2) That in such an action the plaintiff is not
entitled to any damages for pain of mind unless it
has been established by evidence that such pain
of mind resulted in patrimonial loss capable of esti-
mation in terms of money.

(8) That sentimental importance attaching to
goods has no relevance where the goods have heen
entrusted to and lost by a thitd party under a
commercial transaction.

Per GramiarnN, J—** If it was intended to claim
damages from the defendant on the basis of a tort,
the allegation of fraud or deceit should have been
speeifically and unequivocally made so that he
could have had the opportunity of meeting it,”

MopAMED SALIH us. FERNANDO ¢l al

Cheque

Legal effect of payment of rent by cheque,
See Landlord and Tenant

Civil Procedure Code

Sections 75, 595 and 603,
See D&wrse 5

Seclion 756—Preliminary objection—Appeal—
Notice tendering security for cosis—Failure (o mention
name of respondent on whom notice served informing
that security will be given for his costs of appeal—
Names of other respondents mentigned—Daes such
notice comply with section 756 of Civil Pracedure
Code—Form No. 126 given in schedule—lmcrpreta-
tign.

Failure to take objection in lower courf—Powers
of Supreme Courl to enferlain objection—Relief
under section T56 (8).

Where in a notice of tendering seeurity for costs
of appeal served on one of the respondents the
appellmL failed (@) to mention his name as the
person in respect of whose costs the appellant
proposed Lo give security ; (b) to follow the form
preseribied in Form 126 of the Civil Procedure Code,

Held : (1) That the notice did not comply with
section 756 of the Civil Procedure Code, and the
appeal should have been held to have abated.

(2) That no relief should be granted as the
failure or omission complained of was completely
and immediately within the appellant’s power to
avoid.

(3) That where a statute prescribes that notice
should be given to a party to a suit and indicates
the form in which that notice should be given,
that notice should comply with the requirements
of the statute and should be in the prescribed form
notwithstanding the absence of any reference to the
form in the relevant section,

(4) That as the Supreme Court hms power to
reject an appeal that is not properly before it the
respondent is not preeluded from taking objection _
to the heating of an appeal although he had not =
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Rent Restriction Act

Rights and obligations of statutory tenant and
landlord.
See Landlord and Tenant

Roman Dutch Law

Revocability of donation for ingratitude.
See Donation

Search

Without Warrant—Powers of Police Officers.
See Penal Cade

. .Sentence

Sentence of fine without sentence of imprison-
ment in addition—Drocedure to be [vllowed in
default of payvment of fine.

See Payment of Fines (Courts of Summary Jurisdie-
tion) Ordinance :

Power of Court of Uriminal Appeal to review
senlence.
See

Servitude

Right of way—Claim by plaintiff of o cartway er
Sfootpath of necessity—Shetch fited with  pleint—
A Surceyor's plan of ecart  subsequently filed—
Plaint rejected and vrdered jo be ammended to  define
strictly eartway —sufficiend of plaint indicales way
elaimed—C'ivil Procedure Cede, section 41— Amend-
went of plaint.

In an action claiming either a cartway or a foot-
path of necessily, the plaintitt filed with the plaint
a sketeh indicating the tract of the eartway., On
a commnussion issued by the Court a plan showing
the eart tract claimned by the plaintifl was filed.

At the trial the District Judge rejected the plaint
on the ground that il did not describe the way of
neeessity as depicted in the plan and that it was
silent with regurd Lo the aetual righl of way, and
ordered the plaintiffs Lo amend the plaint accord-
ingly. :

Held : (1) That in such a claim it was sufficient
for the claimant to indicate the way claimed and
that the claimant was not obliged to describe the
way of necessity by physieal metes or bounds or
by referenceso a sullicient sketeh, map or plan,

{2) That in this case the plaintifis had pleaded
everything material to sustain a elaim for a way
of necessity and the Court had ample material Lo
frame the issues for determining the case.

ABDULLA & ANOTHER p8. JuNamm & Orucns
Summary Procedure.

See Trists

Tattamaru Possession
Can party in possession of property under Latta-
maru possession elaim benetits of section 110 of
Evidence Ordinance.
See Evidenee Ordinance ...
Translation.
= Sec Fidei Commissim

184

33

40

04

B4

13

| Trust

Trust—Land purchased with plaintiff’s money in
first defendant’s name—Request by plaintiff io
re-convey land—Land furtively sold by first defend-
ant fo second defendunt—Bona fide purchdaser—
Plaintiff in veewpation of land for preseriplive period
al time of sale—Plaintiff’s acquisilion of title by pre-
seription—Sule void—Rights of co-vwnership as
between Irustee and beneficiary—Section 98 Trusis
Ordinance Chapler,

The plaintiff after purchasing an undivided share
in certain lands occupied for eonvenience a divided
allotment of the common lund as representing the
undivided share, Thereatter the plaintiff advanced

meney to her father, the first defendant, for the
purpose of purchasing another share of the same
land in her name. The 1st defendant hought it
instead in his name and without conveying it to
‘ the plaintiil, inspite of repeated requests, sold it
furtively to the second defendant, who purchased
it bona fide and without knowledge of the above
facts, The plaintiff, after the purchase by the
| first defendant, occupied another divided allotment
of the same land in lieu of that share for a period
of 19 vears on the basis thal she was the sbsolute
owner. At the time of the sale to the second
defendant, the plaintiff had thus been in occupation
of the land for more than the preseriptive period
of time,
| The District Court dismissed the plaintiff’s action
I to set aside the sale on the ground that althongh
the land was held subject te a constructive trust
| in favour of the plaintiff the second defendant was
| protected by section 98 of the Trusts Ordinance,
being w hona fide purchaser for wvalue without
notice of the Trust.

Held : (1) That the plaintiff possessed the land
during the period of oecupation as an absolute
~ owner and not as a beneficial owner.

i (2) That plaintifl’s request to the first defendant

to convey the share in the land did not constitute
an acknowledgment of his rights as trustee and
could not be regarded as an interruption of plain-
I tiff's possession uf dominus. '

(3) That at the time of the sale to the second
defendant the plaintiff had acquired prescriptive
title as against the first defendant and there was
| mno title which the first defendant could effectively
COnvey.

{(4) That the plaintifl’s occupation of the land
could nol be regarded as one of co-ownership with
that of the first defendant but was an assertion
of her elaim to rights of co-ownership additional
te those rights enjoyed by her under her earlier
purchase and the rule in Coreq vs. Appubamy, 15
N. L. R, 65 did not apply.

K. ), Lucia PerEra v3. K. D, MArTiN PERERA
el l P wx

Jor a community—Defendunts members of the com=

| munity—Land subsequently transferred absolutely

| by teustees lo plaintiff—Plaintiff’s right as absoluie

‘ owner io eject defendunts—Trustee cannot vary lhe
{erms of frust.

Where a land purchased with money contributed
by the Catholies of the Catholic Karawa community
of Kokuvil Yest was conveyed by deed to trustees
for the use of the community and descendants,
and the trustees thereafter transferred by deed

Trust—Deed conveying land le trustees on trust.

60



xiy

DIGEST

the land to the plaintiff giving him absolute right
of ownership, and the plaintill as owner sought
1o ejeet the defendants who were admittedly
members of the Catholic Karawa community
because they refused to pay tithes to the Catholic
Chureh.

Held : (1) That the deed created a trust for the
benefit of the defendants and did not deprive them
of their right to the use of the land by reason of
non-payment of tithes.

(2) Thal the trustees had no power to alter the
terms on which they held the trust property and
could not therefore give the plaintiff absolute
right over it. ;

AnTHONY GASPAR f al vs. THE B1sHOP OF JAFFNA

Trust—Colonial Secretary, one of the {trusiees
under last will, functus—Proper successor alleged
to be Permanent Secretory to Ministry of Home
Affairs—TUncertainty of title to frust properiy—
Application by existing frustee to vest property on
Irustees by summary procedure under seetion 112 of
Trusis Ovdinance (Chapter 72)—1s the procedure
proper 2—Scope of sectien 112—Section 595 Civil
Procedure Code—Trusty Ordinanee—Sections 101,
102,

Under a trust crealed by a will in 1809 the
testutor appointed as trustees the Government
Agent, Western Provinee and the Colonial Seeretary
and empowered his widow and two others to
nominate certain other trustees, where the ahove-
named trustees failed. Owing to changes in the
constitution of Ceylon, the office of the Colonial
Secretary was abolished and was replaced by that
of the Chief Secretary which in turn was abolished
leaving some of its funetions to the Permanent
Secretary to the Mipistry of Home Affairs and
Rural Development.

The widow in acting under the power in the last
will purported to appoint a trustee as successor
to the Chief Secretary but was opposed by the
appellant, the Government Agent of the Western
Province, who contended that the proper successor
to the Chief Secretary as trustee was the Permanent
Secretary, and that the widow had accordingly no
right to appoint a trustee. The appellant thought
that in the circumstances there was uncertainty
as in whom the title to the trust property vested
and moved the District Court under section 112
of the Trust Ordinance by way of summary pro-
cedure for an order vesting the properties in him
and the Permanent Secretary.

The learned Distriet Judge dismissed the applica-
tion on the ground that the appellant should have
filed a regular action and not moved the Court by
summary procedure.

Held ;: (1) That the District Judge was wrong
in dismissing the application.

(2) That where a person asks for a vesting order
under section 112 of the Trusts Ordinance without
asking for any further remedy, the procedure must
be by way of summary procedure and not by way
of regular action.

HunTeER, GOVERNMENT AGENT 03, Sii CHANDRA-
SERERA i
Trusts Ordinance
Scope of seetion 112
See Tritst

Section 98.
See Trist

71
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' Words and Phrases :

Wages Boards Ordinance

Wages Board Ovdinance—Charges under section 21
and 39 (1) —Employer failing lo pay wages o worker
directly—Worker failing to return fo work or call for
Wages—Employer's inability to  find worker—Is
employer liable.

An employer’s failure to pay the minimum rate
of wages to a worker employed under him was due
to the fact that the worker, who, with others, went
on strike did not eall for the wages and could net
be found.

Held : That in the cirvcumstances, the employer
could not be said to have eommitted an offence
under the Wages Bourd Ordinande,

SARANADASA Us. FERNANDD

Wages Boards Ordinance, section 36—ZEmployer
in Engineering frade, worfmen in motor transpori
trade—Is il obligatory on employer o comply with
provisions applicable lo molor fravsport trade ?

Held : (1) That where an employer engaged in
the engineering trade employs workers to drive
lorries, for purposes of transport, it is not obligatory
on liim te maintain in the premises in which he
earried on business one or more registers in the
preseribed form applicable to the Motor Transport
Trade.

(2) That the words ** employer in any trade ' in
section 36 of the Wages Board Ordinance contem-
plates the employer’s trade and not the worker's.

SINNATHAMBY (INsPECTOR OF LABOUR) vs. JINa-
SENA e
Waiver
An intention to waive a right or beuefit to which
a person is entitled is never presumed but must be
proved by the person who asserts it.
See Lundlord and Tenant :
Warrant

See Peval Code

 Criminal habits and tendencies .
See Court of Crimninal Appeal

* For good cause 7,

See Privy Couneil

¢ Ganja’ -
See Poisons, Opiwm and Dangerous Drugs Ovdi-
namnce

* Means ** and ** includes ",
See Landlord and Tennnt

‘* Ordinarily resident ™. s

See Indian und Pakistani Residents (Citizenship)
Aet i

* Waiver of right '

Landlord and Tenant

' Wilfully with intent to

evade .
See Tncome Tan 5

| Writ

Of Prohibition.
See Co-operative Socicties Ordinance

Youthful Offender

See Cours of Crinunal Appeal
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Present : JayaTiLege, C.J. & Dias, S.P.J._
. HUNTER, GOVT. AGENT vs. SRI CHANDRASEKERA :_,
S. . No. 36 I—D. C. Colombo, No. 66 Trust SN
Argued o-m August, 1950 g“&;r”ki

Deecided on : 81st August, 1950

Trust—Colonial Secretary, one of the trustees under last will, functus—Proper successor alleged to

be Permanent Secretary to Ministry of Home Affairs—Uncertainty of title to trust property—Applica-
tion by existing trustee to vest property on trustees by swmmary procedure under section 112 of Trust Ordi-
nance (Chapter 72)—1Is the procedure proper >—Scope of section 112—Section 595 Civil Procedure Code—

. Trust Ordinance—Sections 101, 102,

Under a trust ereated by a will in 1900 the testator appointed as trustees the Government Agent, Western

Province and the Colonial Secretary and empowered his widow and two others to nominate certain other trustees,
where the aboyenamed trustees failed. Owing to changes in the constitution of Ceylon, the office of the Colonial

_ Secretary was abolished and was replaced by that of the Chief Secretary which in turn was abolished leaving some
of its functions to the Permanent Secretary to the Ministry of Home Affairs and Rural Development.

The widow in acting under the power in the last will purported to appoint a trustee as successor to the Chief’
Secretary but was opposed by the appellant, the Government Agent of the Western Province, who contended that the
proper successor to the Chief Secretary as trustee was the Permanent Seeretary, and that the widow had accordingly no
right to appoint a trustee. The appellant thought that in the eircumstanees there was uncertainty as in whom the
title to the trust property vested and moved the Distriet Court under section 112 of the Trust Ordinance by way
of summary proeedure for an order vesting the properties in him and the Permanent Secretary.

The learned District Judge dismissed the application on the ground that the appellant should have filed a regular
action and not moved the Court by summary procedure.

Held : (1) That the District Judge was wrong in dismissing the application,
(2) Tiat where a person asks for a vesting order under section 112 of the Trusts Ordinanee without
asking for any further remedy, the procedurc must be by way of summary procedure and not by way of regular action.
Per Diss, S.P.J.—** By proceedings by way of regular action the petitioner for a vesting order under seetion 112
wonld lose the vital and fundamental benefits of section 112 (2). 'The class of eases for which section 112 was designed
are those in which the Court should act summarily and speedily and not by means of a protracted regular action *'.

Cases referred to: Multucumaru vs. Vaithy (1937) 18 L. Rec 5.
Tambiah vs. Kasipillat 42 N. L. R. 558.
Ambalavanar vs. Somasundera Kurulblal 48 N, L. H. 61.

H. V. Perera, K.C., with E. B. Wikramanayake, K.C.
o tioner-appellant. )
No appearance for the respondent.

and L. G. Weeramantry for the peti-

Dias, S.P.J. by a member of the Executive Council, an
august body consisting mainly of officials, It
was only if such an appointment could not be
made that an ordinary mortal was to be ap-

pointed.

In his wifl of 1909 one M. James Fernando Sri
Chandrasekera created s trust known as * The
Sri Chandrasekera Fund.” He appointed The
Government Agent, Western Province and the

Colonial Secretary to be the trustees of the funds
and provided that in the event of these two
officials, or either of them declining or being in
any wise unwilling, or unable to act as trustees,
it was to be lawful for his widow and two others
named in the will to appoint in writing ** a mem-
ber of the Executive Council” of Ceylon or
fsiling them ** any other fit and proper person.™

It is obvious having regard to the date of the
will. that the creator of the trust wanted his trus-
t=ss to be high officers of the Colonial Government
of that time. If those two officials or either of

—ikemn could not act, their place wag to be taken

The petitioner-appellant is the Government
Apent, Western Province one of the trustees.
He moved the District Court of Colombo in
summary procedure under section 112 of the
Trusts Ordinance, which reads :—

“Section 112 (1) in any of the following eases,
namely—

(1) where it is uncertain in whom the title to any
trust propecly is vested,

(2) .eeaenens {irrelevant)..,...... the Court may make an
order (in this Ordinance called “a vesting order'’)
vesting the property in any such person in any such
manner or to any such extent as the Court may direet.”

1
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The appellant says that owing to changes in
the Constitution of Ceylon the office of Colonial
Secretary was abolished and replaced by that of
Chief Secretary, and that this latter oflice has
also been abolished and some of the functions of
the Chief Secretary have now devolved on the
Permanent Secretary to the Ministry of Home
Affairs and Rural Development. The appellant
says that this Permanent Secretary is the proper
successor to the Chief Secretary as Trustee of
the said fund. The widow of the creator of the
Trust (the respondent), however, has purported
to appoint a trustee as successor to the Chief
Secretary in pursuance of an alleged power of
appointment given to her by the last will. The
appellant says that in the circumstances he has
been advised that the widow is not entitled to
appoint a suecessor to the Chicf Sceretary. He
submits that therefore, it being uncertain in
whom the title to the said trust is vested, it has
beecome neccssary to apply under section 112 of
the Trusts Ordinance for & vesting order.

The respondent appeared and objected. The
District Judge dealt with a preliminary malter
and dismissed the appellant’s application on the
ground that he should have filed a regular action,
and that having moved in summary procedure
his application failed.

At the hearing of this appeal the respondent
did not enter an appearance,

In my opinion the finding of the learned
Distriet Judge is wrong and cannot be supported.

" Section 112 does not indieate what procedure
should be followed when making an application
under that seetion. In Mutitucumarw vs. Vaithy
(1987) 18 L. Ree, 5 Mosley J. said :—

It is, however, contended......... that if he is noten-
titled to an order under section 102 (of the Trusts
Ordinanece), he may apply to the Court for a vesting
order under section 112 (1) (i). Such an order may be
made when it is uncertain in whom the title to any
trust property is vested. The plaintiff has not alleged
any such uncertainty nor has it been shown that any
exists. His claim in this respect must, therefare, fail.
Nor is it elear that the Court, except in o proceeding
under section 101 or section 102 ean make 4 vesting
order under section 112 itself. If it is the intention
of the Ordinance to confer such o power upon the
Court it is strange that it Jdoecs not indicate the pro-
cedure to be adopted for the purpose.™

With the greatest respect, I am unable to
agree with the dictum that a Conrt cannot make
a vesting order under section 112 except in a
proceeding under sections 101 or 102.

In Tambiak vs. Kasipillai 42 N, L. R. 558 the
plaintiff claiming that he was the lawful here-
ditary trustee of a Hindu Temple brought an

action in regular procedure (a) for a declaration
that he was the lawful trustee and mansager for
the protection of the temple and its temporali-

ties ; for an acepunting and for the ejectment of

thie defendant ; and for damages. (b) as ancillary
relief he prayed for a vesting order under section
112 in regard to the temple and its temporalities
on the gromud that it was not possible fo as-
certain the successors in title of the various
properties which constituted the temporalities of
the trust, and it was uncertain in whom the legal
title thercto was vested. (c¢) he also prayed for
an injunction. It appeared that in an earlier
proceeding the plaintiff had proceeded by way o

summary procedure and his application was dis-
missed, I'he plaintiflf appealed against that order
in 40 N. L. R. 298, but his appeal failed on a
prelimiinary point. and the point of law which
now arises could not, thercfore, be argued. In
42 N, T.. R. 558 this Court held that the plaintiff
eould sue rei vindicatio for the trust property
without having recourse to section 102 of the
Trusts Ordinance. It was further laid down
that a claim to a vesting order under section 112
may be asserted in connection with the rei vindi-
catio action, Keuneman, J. said i—

 Beotion 112 appiies to all eases of trusts and not
only to religious trusts......I have not been able to find,
nor has Counsel been able to show me any seection
which lays down & procedure relating to a vesting
owler in connection with the ordinary trust as distinet
from 2 relivious trust. I do nat think, where a power
lizs been expressly given in the Ordinance, we can
deny to tlie parties requiring the exercise of that power
some approprinte procedure, Tun this ease in earlier
prozeedings, it was held that a mere applieation to
Court was not the proper procedure but that a regular
aetion was needed. As there was no uappeal from
that veder for the purposes of this ease, that particular
puint may be reparded as settled. T hold that the
claim to a vesting order may be asserted in an action,
and ihat the present action is in order ™,

-

There are certain points which strike the eye
in regard to this case. In the first place, Kcune-
man, J. did not express agreement with the
finding by the District Judge in the earlier pro-
ceeding that an application for a vesting order
should be made by regular action. All he says
is that there having been no appeal taken
against that order, he is content  for the pur-
poses of the case ™’ he was dealing with to assume
that point te be settled. In the second place,
this case is an authorily for the proposition that
where a person having a cause of action files an
action in regular procedure, it is open to him to
tack on to that action an application for relief
under section 112 of the Trusts Ordinance, This
case is, therefore, not an authority for the pro-
position that when a person seeks relief undes
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section 112 for one of the two- reasons speeified | further remedy or relief, may be made by petition

in that section, without asking for any other
relief, he must do so in a regular aclion.

Finally, we have dmbalavanar vs, Somasundera
Kurukkal 48 N. L. R. 61.
ditary trustee of a madam filed a regular action
against the defendants for ejectinent and dam-
ages. Ile also added a prayer for vesting order
under section 112. Canakaratne, J. said :—

** No special procedure has been prescribed for
obtaining a vesting m-der but seetion 116 (1) makes
the enactments and ules rela Wing Lo eivil provedire
for the time being applicable to all actions amd pro-
ceedinds under the Trusts Orvdinance. The District
Court (Supreme Court) can also direcl the proceditre
to be followed in certain cases (sub-section 2).  Applica-
tion for obtaining reliel may be made aceording to the
Civil Procedure Code. in one of two ways—ecither by
recular procedure or by summary procedure, The
former is the normal mode. ... Ahe Iatter is the exeep-
tional mode....,. No complaint can be made against the
constitution of this action if the appropriale procedure

was to file a regular aeiion ; but if the earreet node
of proceedings was by petition, the fact that the plain-
tiff hias made his application in the form of a suit may
be regarded as a merely formal defeet swidch his done
nobody any harm, as the Court has JLnNiu tion to qaw
relief. The deecision in Tanmbial vs, fpriliat 42 .
L. H. 81 shows that the claim to a vesting erder can
- be asserted by sction

Ambalavanar vs. Somasundera Kurulhal 48
N. L. R. 61 does not decide the point which now
arises. In both the carlier cases, the plaimtiff
had filed an action in regular precedure on =
cause of action against a defendant and he was
permitted in both cases to tack on an application
for a vesting order to the other relief he elaimed,
In the present case the Government Agent is not
suing the respondent on a cause of aetion, All
he has sought to do'is to draw the attentionol the
proper Court to a certain state of faels and has
invited that Court to make a proper order. In
these proceedings no contest has arisen between
rival claimants to the trusteeship,

I would refer to the provisions of seetion 595
of the Civil Procedure Code, which, although it
does not effect the present case, is interesting as
it deals with an analogous matter. Section 593
provides that ** Applications to the District Court
for the exercise of its jurisdiction for *he appoint-
ment or removal of a trustee and notl asking any

Plaintifl as the here-

in the way of summary procedure hereinbefore
preseribed 7

In my opinion where a person asks for a vests
g order under section 112 of the Trusts Ordi-
naneg, without asking for any further remedy,
the procedure must be by way of summary pro-
cedure and not by way of regular aetion. By
proceedings by way of regular action the peti-
tioner for a vesting order under section 112
would lose the vital and fundamental benefits of
section 112 (2). The elass of cases for which
section 112 was designed are those in which the
Court ghould uact summarily and speedily and
not by means of a protracted regular action,
Seetion 595 gives an indication of what the
proper procedure in a case like this should be.
If in regard to the appointment and removal of
a trustee summary procedure is necessary, it
would appear to be egually necessary when it
hecomes the duty of the Court to vest a person
with the status of trustee. The relief indicated
in section 112 (5) appears to be more appropriate
to summary procedure than to regular procedure.
Proceedings under seetion 112 approach closely
Lo the procedure under the Entail and Settlement
Ordinance (cap. 54).

The resultant position ‘which emerges from
these considerations is that where a person
without making any other claim against a person
on a cause of action mercly asks for one of the
two kinds of rcliel mentioned in section 112 he
should apply by way ol summary procedure.

I, therefore, set aside the order appealed
against, and direct that the District Judge
should proceed with the inquiry. As the res-
pondent did not appear at the hearing there will
he no eosty of appeal but the respondent must

| pay to the petitioner the costs of the proceedings

in the District Courts,
Javarmiexr, C.J.
1 agree.

Set aside and sent back.

.
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Landlord and tenant—Plaintiff’s residential house compulsorily acquired by Crown— Defendant's
premises purchased by plaintiff on defendant’s promise to vacate premises—Defendani’s refusal to vacate—
No suitable accommodation—Ejectment—Rent Restriction Act 8 (c)—Premises reasonably required for
occupation as a residence—Hardship caused to the tenant should be the basis in assessing reasonableness—, -
Purchase of disputed premises a factor to be considered—Court's power to suspend cjectment order to
mitigate hardship to tenanl.

The plaintiff, who had to leave her residential house owing to compulsory acquisition by the Crown, was indueed
to purchase from R the premises, where the defendant was living as a tenant of R, on a promise by both R and the
defendant that the premises would be vacated on the completion of the purchase.,

The defendunt laier refused to vacate the premises and the plaintifl, who was then expecting, her husband and
three children were temporarily accommodated in a small room in the house of plaintiffi’s father, who was himself under
notice to quit.

The plaintiff spought to eject the defendant on the ground that the premises were ** reasonably required for oceupa-
tion as a residence ** for the plaintiff and her family within the meaning of the Rent Restriction Act. The learned
Commissioner dismissed the action beeause he was of the view that a person who becomes u landlord by purchase as
in the circumstances of this ease could not be said to require the premises reasonably within the meaning of the Ordi-
panee and that the plaintifl would have suceeeded il she had been the landlord from the commencement of the tenancy.

Held : (1) That the learned Commissioner had misdirected himself. The claim of a landlord, who is a pur-
chaser of premises, to eject a tenant therefrom should be determined solely by reference to the rca-
sonableness of his requirement for occupation, as in the casc of any other landlord.

2) That in considering whether pramises are reasonably required for the occupation of a landlord, a
Court should take into account, inter aliv, the degree of hardship caused to the tenant by eviction,
(3) That where the hardship of the landlord either outweighs or is evenly balanced with that of the
tenant, the landlord’s claim must prevail,
(4) That where a landlord has obtained an order for possession the Courts have power to suzpend the
order for such a period so as to mitigate the hardship cansed to the tenant by evietion.
Obiter :— The words ** in the opinion of the Court ™ appearing in section 8 (¢) of the Rent Restriction Ordinance
make the trial Judge the final arbiter in determining the competing claims of landlord and tenant
subjeet to the right of the appellate court to interfere where the trial judge has misdireeted himsells

Cases referred to: Gunascna vs. Sangaralingam Pillai (1948) 40 N, L. R, 473.
Koch vs. Abeyaschera (1949) 51 N, L. R, 5486.
Mendis vs. Ferdinands (1950) 51 N, L. R. 427.
Epps vs. Rothnie (1945) K. B, 562,
Coplans vs. King (1947) 2 A. E. R. 393. -
Yoosuf vs. Suwaris (1850) 51 N. L. R. 381.
Wheeler vs. Evans (1049) L. J. B. 1022.

H. V. Perera, K.C.,with Ramalingam, for the plaintiff-appeliant.
H. W. Jayawardene, for the defendant-respondent.

GRATIAEN, J. i and to the defendant that, in the circumstances
in which she and her family were placed, vacant

The defendant was the tenant of a bungalow = possession would be a condition of the purchase.
in Colpetty under M. S. Raju who, at a later date, = The defendant gave an undertaking to vacate
sold the premises to the plaintiff. The plaintiff = the house on the completion of the transaction,
and her family had earlier lived in her own house | and there is no question that it was on the faith
in Nugegoda, but this property was compulsorily | of this promise that the plaintifl purchased the
acquired by the Crown in April, 1949, and a few | propertyin August. 1949. 'Thereafter, for reasons
months later she was obliged to vacate it on an | which, owing to the acute housing shortage in
order of Court. She accordingly negotiated with | Colombo, are understandable though not com-
Raju for the purchase of the premises occupied | mendable, ke refused to honour his undertaking_
by the defendant, and it was made clear to Raju | The plaintiff, 12r husband and three young
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¢hildren were aceordingly placed in a most
embarrassing position, and they were compelled
to make certain makeshift arrangements for
their shelter. They were given temporary ac-
commodation in a small room in the house
occupied by the plaintiff’s father who was him-
self under notice to quit. The situation was
further complicated by the circumstance that
the birth of yet another member of the family
was anticipated in May, 1950. The defendant
nevertheless pointed to his own difficulty in
finding suitable accommodation for himself and
* his family, and he adamantly refused to quit the
premises.

The plaintiff sued the defendant in the Court
of Requests of Colombo on 6th October, 1949,
to have him ejected. The defence was that the
premises were “‘not reasonably required for
occupation as a residence ” for the plaintiff and
her family within the meaning of the Rent
Restriction Ordinance. This contention pre-
vailed in the lower Court, and the present appeal
is from the judgment of the learned Commissioner
dismissing the plaintifl’s action.

It is now settled law that in considering
whether premises are reasonably required for the
occupation of a landlord, a Court must take into
account, inier alia, the degree of hardship which
an order for eviction would cause to the tenant
Gunasena vs. Sengarvalingam Pillat, (1948) 49
N. L. R. 478. As Windham, J. points out, the
lack of alternative accommodation for the tenant
sought to be evicted is a relevant and indeed a
very important factor for consideration, but ““a
case might well occur where, after duly consider-
ing the fact that there wasno alternative accommo-
dation, the Court might still consider that the
landlord’s requirement was reasonable™. Mr.
Javawardene reminds me that in Koch vs. Abeya-
sekera, (1949) 51 N, L. R. 546, I had expressed
the view that ““the claims of a tenant who, in
spite of diligent search, has failed to find alter-
native accommodation should be preferred to
those of a landlord whose family does at least
possess & home in which they can continue to
live®’. This is still my view, but the principle
cannot apply where, as in the present case, the
tandlord who claims to be restored to occupation
of his own house is,.at the relevant date, living
precariously and in great discomfort in circums-
tances which make continuity of tenure in the
other premises uncertain,

In Mendis vs. Ferdinands, (1950) 51 N. L. R,
427, my brother Dias, if I may say so with
respect, had exhaustively analysed the effect of
the earlier decisions as to the rules which should
guide a Court in deciding between competing

elaims for premises to which the Rent Restriction
Ordinance applies. He pointed that the land-
lord’s claim must prevail when, in the Court’s
opinion, the hardship to the landlord either
outweighs or is evenly balanced (as far as such
matters ean be assessed) with that of the tenant.

If the present case be considered on Lhis basis
in the light of the facts which have been accepted
by the learned Commissioner, I think that the
hardship to the plaintiff if eviction be refused
would certainly not be less than the hardship
which would be caused to ihe defendant if
eviction were ordered. Iudeed, the impression
I have formed is that the learned Commissioner
would himself have taken the same view in
determining the balance of hardship if the plain-
tiff had been the landlord from the comvmencement
of the defendant’s tenancy. The learned Com-
missioner seems to have thought, however, that
the circumstance that the plaintiff had only
become & landlord by purchase and subsequent
attornment was a disqualifying factor in her
case. ‘“A person who becomes a landlord in
such fortuitous circumstances as have been
established in this case™, he said, ‘‘ cannot be
said to require the premises reasonably within
the meaning of the Ordinance. The mere pur-
chase of premises would not create in the pur-
chaser a rteasonableness which the law would
recognise so as to entitle that person to eject the
oceupier. I therefore............ dismiss this action
with costs ™.

In my opinion the learned Commissioner has
gravely misdirected himself in permitting this
factor to influence his judgment. It is no doubt
true that in England a person who becomes a
landlord by purchasing a dwelling house after a
preseribed date is disqualified by statute from
claiming an order for ejectment on the ground
that the premiscs arve reasonably required for
his oceupation (28 and 24 Geo. vs. Cap. 32 Schedule
1 para (k)). The intention of Parliament in
introducing this enactment was to protect a
tenant from having the house in which he lives
bought over his head Epps vs. Rothnie, (1945)
K. B. 562. The Ceylon Legislature, however, for
reasons which it is.not the function of this Court
either to question or to praise has advisedly
chosen not to disqualify persons who become
landlords by purchase from claiming possession
under the Rent Restriction Ordinance. The
claim of such a person to cject his tenant must,
as in the ease of any other landlord, be deter-
mined solely by reference to the reasonableness
of his requirement for occupation of the premises
at the relevant date. In my opinion the circums:
tances in which the plaintiff came to enjoy the
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