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DIGEST.

Agreement.
! | 5 ; ; 7 - ®
1s Agreement to make a gift of land by way of dowry—Lands not specified by
reference to a corpus—Agreement not notarially attested—Section 2 of Ordinance No. 7
of 1840—I1s such agreement enforceable.

Held : (i) That an agreement made upon consideration of marriage to settle
upon the plaintiffs landed property is not * a bargain, promise or agreement for
‘effecting” ™ a sale, purchase. transfer, assignment or mortgage of land or other
immovable property within the meaning of section 2 of Ordinance No. 7 of 1840,

(ii) That a promise given in writing by the defendant undertaking to give ** Cash
Rs. 1,000/ and house and paddy field and estate worth Rs. 20,000/~ at Nawalapitiya
and Rambukpitiva ™ in consideration of the marriage of plaintiff with his daughter
was enforceable, although it was not notarially attested.

THAMBY [LEBBE AND ANOTHER VS, JAMALDEEN

2. Agreement of lease of paddy field—Land situated in FEastern Province—

Agreement not notarially attested—1Is such agreement enforceable. o R
See Frauds and Perjuries e it
Appeal. -

1. Appeal—Non-joinder of necessary party—=Section 770 Civil Procedure Code—
Mortgage bond action against principal and surety—Judgment against surety by
default—Should the surety be a party to an appeal by the principal against an inter
partes order against him.

Held : (i) That the 2nd defendant was a necessary party to the case.
(ii) That the case was not one in which relief under Section 770 of the Civil
Procedure Code could be granted.

S. A.J. DE S. WicKRAMASOORIYA VS, M. Ra-avias D Sinva ..

2. Appeal—Criminal Procedure Code Sections 325 (1) and 338 —Is an order
made under Section 325 (1) an appealable order.

Held : That an order made under Section 825 (1) of the Criminal Procedure
Code is not an order from which an appeal under Section 338 lies.

RASAK vs. CAsSSIM

3. Appeal— Abatement of—Relief from Swpreme Court how obtained.
See Civil Procedure Code

4.  Appeal—Privy Council—Computation of time within which notice s to be grven

See Privy Council Appeals ot o o i
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* Auction.

Auction sale of land—FEuvpress undertaking to warrant and defend title—Vendor
prepared to put purchaser in possession—1Is purchaser entitled to withdraw from the
contract on the ground that there is a defect in the vendor’s title.

See Vendor and Purchaser S el =i A

® ®
Autrefois Acquit.

Autrefois acquit—Criminal Procedure Code section 172,— Discharge of the accused
on the charges on which he was tried and a fresh charge [ramed simultaneously—Is
such procedure tenable in law.

Held : That the Magistrate was entitled in law to do what he did and that the
plea of autrefois acquit could not prevail.

D. J. A. AsevsiNGHE (RoveNve Inseecror, M.C. Kanpy) vs, D, P, K. CHARLES
APPUHAMY e v e

Breach of Contract.
Forward contract for sale of rubber— Breach of .

See Contract e 57

Buddhist Ecclesiastical Law.
1. Buddhist Ecclesiastical Law—Succession to the incumbency of a temple—In what
circumstances can succession to an incumbency be determaned by a vule other than that
of Sisiyanu Sisiya Paramparawa—DLimitation of action—Within what, time does a
claim for an incumbency become statute-barred.

Held : (i) J‘Irut where a claim to the incumbency of a vihare dedicated to the
Sangha is made on the footing of the existence of a rule 8f succession other than the
rule known as Sistyanu Sisiya Paramparawa it must be proved by evidence that
such rule is contained in the inStrument of dedication.

(ii)) That a claim to an incumbency unless made within three years would be
barred by the provisions of the Prescription Ordinance No. 22 of 1871.

SUMANATISSA VS. GOONERATNL o 505 5= 2
e

2. Buddhist Ecclesiastical Law— Disobedience to order of Sangha Sabha— Expulsion
of recalcitrant bhikkhu from the Sangha.

See Mandamus

[ ]
Bupbpnurist TEMprorRALITIES ORDINANCE NO. 19 oF 1931,

Section 41—1s the Registrar-General bound to enter up in his register kept under the
Buddhist Temporalities Ovrdinance the fact of the evpulsion from the Sangha of a
bhikkhw once it is communicated to him by the Nuyn!.'rr“qf the expelled Bhikkhu's Nikaya
regardless of the fact that the legality of the expulsion is questioned by the eaxpelled
bhikkhac.

See Mandamus o vt i Ve
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Civil Procedure.
1. Civil Procedure Code section 756
Abatement of appeal—What procedure
section, from the®Swupreme Counrt,

Tl .
Failure to comply with terms of section——
should be observed in oblaini ng relief. under the

Hel;:l : ({ hz:.t “l'llt‘t‘(-‘ an appeal rl%l-“i abated by operation of section 756 of the Civil
Wocedure Code the procedure 2 red ir 1ini ;

l.,] ) = P Uf(llllt- to be followed in obtaining reffef fsom the Supreme
(o.m? under that section is by way of a special application to the Supreme Court for
relief and not by way of appeal against the order of abatement made by the District
Judge. " .

7 T v Pl i T / o
Zauira UMMA Vs, ENID V. A, ABEVSINGHE AND OTHERS o 2h

'y s Ao Pnnro 1 1 1 o .
2. Civil Procedure Code section 18—Mortgage action— Joinder of parties

See Mortgage

3. Civil Procedure—More than one action in respect of the same land on the sanie
cause of action—Is it permissible in luw,

Held : @) That there can be no objection to this action existing side by side
with the two Courts of Requests cases.

(ii) That under our law the fact that one action is pending in respect of a cause
of action is no bar to the institution of another action in respect of that same cause
of action. e

(iii) * So far as the general law of res judicata and kindred topics go, a party has
the technical right to litigate before different tribunals at one and the same time
subject to the control of the court to prevent the right being abused.

S. MUDIYANSE AND ANOTHER Vs, K. G. APPUHAMY O el BT

- ™ -

See under Mortgage o) bl s .. 91
-

4. Civil Procedure Code section T70—Judgment against principal and surefy—
Should the surety be a party to an appeal by the principal.

See Appeal e . s

@
5. Civil Procedure Code—Section 247 —When does a claim under section 247 act
as a bar to an action for a declaration of title to the land claimed.

See Res Judicata e - e i

6. Civil Procedure Code—Sectiog 653—In what circumslances may mandate be

issued under section 653.
See Landlord’s Lien % aee

Computation of Time.
Privy Council Appeal—Time w
of —Are Sundays and Public Holidays to be excluded.

ithin which notice is to be given—Computation

See Privy Couneil Appeals. e '



Confession. _ _ Ten by
Confession made to an Unoffictal Police Magistrate _Is il admissible in evidence
See Criminal Procedure Code o e A It

Contracts. _ , ey .
Forward contrast for®the sale of rubber— Delivery of a specified quantity to be made

monthly over a period of six months—Acceplance of three of the d(’”i-‘{.’?"i't’.’s-—-RPJT{.S(JI to
accept the subsequenl deliveries— Breach of contract—Purchaser not a licensed rubber
dealer—Is the contract for this reason void and unenforceable. —Section 3 of the
Rubber Thefts Ordinance No. 21 of 1908.

Held : (i) That the provisions of the Rubber Thefis Ordinance No. 21 of 1908
do not apply to forward contracts for the sale or purchase of rubber.

(ii) ‘That this contract was not void and that the plainti ff was entitled to damages.

(iii) 'That a licence under the Rubber Thefts Ordinance is not necessary until
delivery of rubber is taken by way of completion of a contract.

(iv) That the object of the Rubber Thefts Ordinance, is clearly, to prevent the
purchase of stolen rubber, and not to control all dealings in rubber.

Hurn Byt & Co., Lrp. vs. VALIAPPA CHETTIAR = s

Criminal Procedure.
1. Criminal Procedure Code Section 188—Misjoinder of charges.
®

Held : (i) That the statement, “ Guilty : I admit I took these articles from
my son-in-law’s house. They are mine,” is not an unqualified admission within
the scope of Section 188 of the Criminal Procedure Code.

(ii) That the joinder of charges of house-breaking and theft against one accused
with a charge of retaining stolen property against another is a fatal irregularity.

'Y
InsprecTOoR SourJAaH vs, W. A. HINNTHAMY

ool e . e - e .
2. Criminal Procedure Code section 134—Confession made to an Unofficial Police
Magistrate—Is it admissible in evidence—Evidence Ordinance section 26.

Held : (i) That a confession made to an Unofficial Police Magistrate appointed
under section 84 A of the Courts Ordinance and recorded by him in the manner
prescribed by section 134 of the Criml,na] Procedure Code is admissible in evidence
in a case in which the offence with which the accused is charged is not an offence
summarily triable.

(ii) That an Unofficial Police Magistrate acting under section 134 of the Crimina
Procedure Code in a case in which he is entitled in law so to act should be regarded as
a Magistrate for the purposes of section 26 of the Evidence Ordinance. -

D p S ol . AW 4
Porice SERGEANT HENDRICK VS. ARUMUGAM AND ANOTHER

.

3. Ty v Py Mt L ey . .
Criminal Procedure Code section 81— Application to have a person bound over to

H:ee;c-; the peace—Should such person be afforded an opportunity of showing cause
against the order.
L]
. The . . 1 . LS B
Held : That, before an order under section 81 of the Criminal Procedure Code

is mad = 'S i '8 il ¢ 3 i
: e, t.iu, person, in respect of whom the Order is to be made, should be given an
opportunity of showing cause against the order.

SAaLGADO (Porice SERGEANT) vs, JOUN SiNGHO

101

81

107
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4. Criminal Procedure—Evidence recorded . one case—Accused convicted in

another case on the evidence so recorded the Jacts being the same—1Is this procedure legal

[ ]
" . 1 That BRTO ! 5 H
H(?ld i (i) That . even though the faects be identical an accused cannot be
convicted on the evidence recor@ed in another case |
(i1) That before a convietion can be had evidence must |Jt‘é:il.]|0d to support it.
i L ]

CoreA (5. I. PorLice) vs. Tikirt BANDA 110
- S Yirne o I 2y 0 - g
5. Criminal Procedure Code sections 325 (i) and 338—1Is an order made under
section 825 (i) an appealable order.

See Appeal
6. Criminal Procedure Code section 172

See Autrefois Acquit

7. Criminal Procedure Code sections 122 (3) and 429—Examination of Police
Headman by Magistrate ex mero motw after the close of the case—Can it be proved by
the evidence of a Police Officer that the position taken wp by an accused person in his
defence in Court was not disclosed to him at the investigation by the Police Officer.

See Euvidence
L
L ]

8. Jownder of charges—Same act constituting two different offences—Two sepyrale
charges—Is ig proeper to treat the charges as cumulative.

See Motor Cars i e . A

Debtor and Creditor.

Debtor and creditor— Death of creditor—Several lands belonging lo the deblor
devolving on sole heir—=Sale of one of the lands by the devisee—Sale during administra-
tion of the deceased debtor’s estate—Sale not for purposes of administration—=Seizure
of property sold by creditor of deceased under a writ of evecution on a mortgage decree
against the deceased—Can purchaser resist the seizure on the ground that there was other
property left by the deceased SH.-[ﬁ(."f.f’HZ to coverthe creditor’s claim.

Held : That the plaintiff was not entitled to resist the seizure on the ground that
there were other lands of William Pieris’ estate of sufficient value to cover his elaim
which the defendant could have seized in execution.

TILLAKARATNE Vs, Kururru \\-'1..11-:\\'.;1:111:15.\ % i .. 148
Deed.

Statement in altestation clause—Can evidence be led o contradict such statement.

See Evidence ° .. .
Deportation.

Order of deportation of British subject.

See Habeas Corpus ‘e o ik



Divorce. . | ‘ 2
Divorce—Malicious desertion— Circumstances in which a court may grant a divoree
on the ground of malicious desertion.

Held : That there was proof of malicious deSertion and that the plaintiff was
entitled to a divorce.,

BEATRICE GNANAWATHIE ATTANAYAKE Vs, LOKU BAN DA ATTANAYAKL G 4

Donation. ha |
1. Donation—Ingratitude—In what circumstances may « deed of gift be set aside on
the ground of ingratitude. X

Held : That the evidence did not disclose ** gross ingratitude ' in law on the
part of the donee.

SAVARASIPILLAI VS. ANTHONIPILLAI e ote e L2

2. Dowry deed affecting immovable property—Should it be notarially attested.
See Agreement

Encroachment.

Encroac#ment of building on another's land— Bong Jide act—What are the rights
of the person whose land is encroached on.

Where the defendant erected on his land, bona fide, a building which was after-
wards found to encroach on the plaintiff’s land.
Held : That the plaintiff can only claim e

ompensation and that he is not entitled
to ask that the muilding be pulled down.

GNANAPRAKASAM AND ANOTHE® Vs, MARIATPILLAT X o A

Enhancement of Séntence.
Enhancement of sentence — Power of

Supreme Court in appeal to enhance punishment
imposed by the trial court.

Held : That the Supreme Court has power to enhance

a sentence passed by a
lower court, even where, at the

time of the hearing of the case in appeal or revision,
the accused has undergone the whaole of the sentence imposed by the lower court.

INSPECTOR PEIRIS VS, PUNCHT BANDA AND OTHERS i oo 139
-

Estate Duty.
Estate  Duty—Ordinance No, 8 of 1919 Section L6—Meaning of the capression
Cestate duty ™ in section 16 (29.
Held : (j) That in this case no est
(ii) That the expression *
of the Estate Duty Ordinance

ate duty was payable on the widow's death.
“estate duty ” does not anywhere in section 16 (2)
No. 8 of 1919 mean * settlement estate duty.

MARTIN AND OTHERS VS, T CommissioNn OF STAMPS

=3
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Evidence.
1. Evidence Ordinance section 57—

Chargpe wunder SR e . :
: &€ under a statutory rule published -
Gazette—Is ;;rr)du‘hmz of Gazette in w Y F shed in the

hich the rule appears tmperative.

Held : 'J‘hat..\\'h(rre a charge is faid under a statutory rule, regulation, or by-law
which is required by law to be published in the Ga'f.ctte: the presecugion ;S um:Jer m;
obligation to produce the Gazette in which the rule. regulation or by-law .a}')pearq in
proof thereof in order to establish the charge, - . |

P. Stvasameu (S. 1. Porice) vs. Juan Appu A 21
% Toag y e RAr) Lr el Joanty 3 1 . 5 - ) .
2. Criminal Procedure Code Sections 122 (3) and 429—Euvidence Ordinance Sections
0 3=4 3 = —FEr 49 ) B P o } s = G it
25 and 145 (1)—Ezxamination of Police Headman by Magistrate ex mero motu after
. 140 * el . 1 Fam
the close of the case—Statement made by accused to Headman elicited by Magistrate—
Statement not the same as that made by accused to Court in defence—Can it be proved
by the ecidence of a Police Officer that the position taken up by an accused person
in defence in the Court was not disclosed to him at his investisation.

Held : (i) That the statement made to the Police Headman was inadmissible
in evidence Ry reason of Section 25 of the Evidence Ordinance.

(i) That a Magistrate’s powers under Section 429 of the Criminal Procedure Code
cannot be made use of to elicit from any witness evidenece that is inadmissible.,

(iii) That it is contrary to Seection 25 of the Evidence Ordinance to admit the
evidence of a Police Officer (@) that the accused did not in the statement ma®e to him
set up the defence he set up before the Court or (b) that the accused made to him a
statement not consistent with the position taken up in his defence in Court.

(iv) That t®e word ** witness  in Section 122 (3) of the Criminal Procedure Code
must be strictly construed as meaning a witness pure and simple and does not include
an accused person who testifies on his own behalf.

) ®
BaBy NoNA ALIAS MARGARET COORAY VS. JOHANA PERERA S va

See under Criminal Procedure Code

3. Evidence Ordinance section 92—Statement in attestation clause of a bond that

consideration passed in the notary’s presence—Is evidence to contradict such statement
Ys i .
@

inadmissible.

Held : That the evidence that no consideration passed on the mortgage bond
was not inadmissible, although the attestation clause stated that consideration passed
in the notary’s presence.

L8
PERERA Vs, ALICE Vi i o 109

S e ST
4. Bvidence Ordinance section 26—Confession made to an Unofficial Police

Magistrate—Is it admissible in evidence.
See Criminal Procedure Code e '

-
Excise.
1. Ewcise Ordinance—Unauthorised possession
conduct—When may a conviction be sustained on such evidence.

of Ewcisable Article—Evidence of




(% kil o)

Held : That the evidence was sufficient to justify the finding that the accused

wias in possession of the pots of fermented toddy.

]_*],\'.(‘ISI‘.Z INSPECTOR OF MATALE Vs, HEEN MENIKA 83

9 REocise Ordinance No. 8 of 1912 section 50 Criminal Liability of a holder of a
licence.

Held : That for the presumption created by section 50 of the Excise Ordinance
No. 8 of 1912 to arise and for the burden of rebuttal to be cast on the licence-holder
it must be established by the prosecution that an offence has been committed by a
person in his employ.

ALLEGACONE (Excise INSPECTOR) VS, MAILVAGANAM AND ANOTHER s D

Executors and Administrators.

Sale of land belonging to deceased by devisee during administration but not for purposes
of administration—Can the land be seized in evecution by a judgment-creditor of the
deceased.

See Debtor and Creditor

Frauds and Perjuries.
1. Agreement of lease of paddy field— Land situated in Eastern Province— Agreement
g | paadif s
not notarially attested—Is such agreement enforceable— Ordinances No. 7 of 1810 and
Y i :

No. 21 of 1887.

Held : (i) That the provisions of Ordinance No. 7 of 1840 were applicable to
this agreement and that was unenforceable as it was not notarially attested.

(i1) That Ordinance No. 21 of 1887 did not apply to this agreement.

—
SUBRAMANIUM VS, VISWANATHAN o = S

-~

2. Is dowry deed not notarially attested obnowvious to the Ordinance.
See Agreement
Gazette —Government. hy
Is production of the Gazette in which «a statutory rule appears imperative in order
to establish a charge under the rule.

See Evidence

Gratification —Illegal.
Offering an illegal gratification,

See Penal Code
Habeas Corpus.

Order of deportation of a Briti
Order-in-Council of 26th October

-
sh subject made wnder Article 111. 3. of « prerogatice
B . e m.! :}if}:i:‘l."r.f!;,«ff';..u of m'dllr';- of deportation q!f{’sr-imu‘d- :
e . m”m‘”.e;“:.s.a sglr;:[..u .\-frr{..v r)f emergency— Can such powers
by prerogative Ordr’r-iﬂ-C‘mm('ir‘—-('?m s‘:u} q.“f” of Governor ”“"’ff"' powers granted
such acton be canvassed in a Court.
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