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DIGEST.

Action. ° o
Action for Declaration of T'itle—Prayer for damages, costs, and such
other and further relief as to this court may seem meet—No prayer for
ejectment— Decree entered in terms of prayer—Application made later
Jfor notize on defendants to show cause why they should not be ejected and
why the decree should not be amended by entering an order for ejectment—
Civil Procedure Code Section 189.

Held : (i) That where a person obtains a declaration of title to land without
an order for ejectment, he is not entitled to a writ for delivery of possession.

(i) That a decree cannot be altered except in accordance with Section 189 of the
Civil Procedure Code. ‘

(iii) 'That where a person suing for declaration of title omits to ask for and
obtain a decree for ejectment he cannot obtain a decree for ejectment by amend-
ment of the original decree,

Wanigasekera and others vs. Kirihamy and another S. C. 197
C. R. Matara No. 20188 I i 5 134

Appeal.
Appeal— All parties to the action not made respondents—Can persons
who neither cppear nor file answer at the trial be dropped,—Section 770
of the Civil Procedure Code—DMistake in decree.

Held : (i) That the 2nd and 3rd defendants should have been made res-
pondents to the appeal.

(ii) That as the decree had been wrongly drawn up the case was one in which the
discretionary powers given to the Court by Section 750 of the Civil Procedure Code
should be exercised.

Ramasamy Chettiar vs. Mohamadu IL.ebbe Marikar—S. C. No. 271.

D. C. (F) Kandy No. 45995 o .. 64
Bias. B

Bias—Interlocutory order made by Judge— Acting as counsel later in
ignorance of the fact that he had made an order as judge—Counsel requested
by court'to proceed with the conduct of the case after he had brought to its
notice the fact that he had made a judicial order in the case—Waiver—What
are the characteristics of a money-lender ?

Held : (i) That the rule that justice should manifestly be seen to be done had
not been transgressed. :

(ii) That the plaintiff’s conduct in not raising any objection to the counsel
appearing in the case after he had brought to the notice of the court the fact that he
had made a Judicial order would gure the impropriety if any.

(iii) That a money-lender does not cease to be a money-lender merely because
he is also a dairyman or the number of the loans granted by him are small or the
borrowers belong to a restricted class.

Ruthira Reddiar vs. Subba Reddiar and another—S. C. No. 263— )
D, C, Colombo 258, ™y 4 ) e 99



Civil Procedure. . : 3 PR O bl
Civil Procedure—Writ of execution— Are proceedings in ewecution
held by the fiscal of no effect, if on or before the returnable day of the
worit to Court the pc-‘r"iod appointed for execution in the writ is not extended?

Held : (i) That the failure to extend the period of execution of a writ on or
before the reternable date does not render the seizure effected before that lay

invalid or ineffective. _ : L
(ii) That even after the return is made the proceedings had by the fiscal up to
that date will continue to be recognized as valid unless expressly nullified.

Siyaneris vs. Peiris and another—S. C. No. 46—D. C. C.lombo
52738 <% % 3

Cioil Procedure Code Section 422—Commission to examine a witness
in England—In what circumstances should a commission tssue ?

Held : (i) That the question whether or not a Commission shall issue is in
the discretion of the trial Judge. in the sense that he is not bound to issue it because
it is asked for.

(ii) That the exercise of this discretion by the trial Judge is open to review by
the Supreme Court.

(iii) That merely because expenses will be involved in bringing a witness before
the Court, particularly in a case where his evidence is of the utmost importance, a
Commission will not be granted.

Hayley and Kenny vs. N. K. D. S. Wickremasinghe—S. C. No. 44
(Inty.) D. C. Colombo 3303 it ot i

Civil Procedure Code Section 755—Petition of appeal by the appellant
and signed before the Secretary of the Court—Can such petition be
entertained ?

Held : That a petition of appeal tendered by the appellant and signed by him
before the Secretary of the District Court cannot be entertained.

Meyappa Chetty vs. A. Chelliah—S. C. No. 132 D. C. (F) Jaffna
6510 s e .

.. .

Compensation.
Workmen's Compensation Ordinance No. 19 of 1934 Person injured
while loading into a cart macRinery which nad been installed in an old
building in the demolition of which he had been engaged the day previous

to the (i_cc-r,drf-??i——l s the injured person entitled to compensation under
the Ordinance ?

H‘e_ld: That a labourer, who is injured when engaged in loading into a cart
machinery from an old building in the demolition of which he had been engaged the
previous day, does not fall within the definitiondf ** workman °° in Ordinance No. 19
of 1934, and is therefore not entitled to compensation,

K. Elonona vs. W. William Fernando. A pplication for Work-

e’ e T99 e crrts . . . - >
men’s  Compensation by Commissioner under Section 39 o f Ord.
No. 19 of 1934 ¢ ' :

Coutempt of Coui‘t.

: I;’.u.lf .-uf-n,de-r Section 51 of the Courts Ordinance Newspaper Article

containing matter ‘ca 5 : ) . g

2 .’eg(‘n'.zqrf#f?_ {Jm'h .s(.a'ndn.!.o.u.., and calculated to bring Judges of the
preme Court into public odium and ridicule,

30

102
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Held : That the article constituted a Contempt of Court.

In the matter of a Rule for Contempt of Court on H. A. J. Hul
Editor, “Ceylon Daily News’ G Py <
5 :
Criminal Procedure Code.
Criminal Procedure Code Section 440— Contempt of Curt—Perjury—
Contradictory Statement. :

Held : (i) That Section 440 of the Criminal Procedure Code is intended for
glarii.g cases of perjury.

(ii) That Section 440 of the Criminal Procedure Code should not be used to
punish a person where he makes merely contradictory statements in the course of his
evidence with no intention to commit perjury.

(iii) That this Section should be used very cautiously.

D. Appuhamy vs. M. Habibu.—S. C. 605—P. C. Kandy 51396A ..

Case stated—Criminal Procedure Code Section 355—FEuvidence Ordin-
ance Section 25—Police Magistrate, who from time to time performs
the duties of a police officer though in fact not a police officer—Confession
of an accused recorded by such Magistrale under Section 134 of the
Criminal Procedure Code—Is such confession inadmissible in evidence ?

Held : That a confession recorded by a Police Magistrate under Section 134 of
the Criminal Procedure Code does not become inadmissible in evidence under
Section 25 of the Evidence Ordinance merely because the Magistrate, who recorded
the confession from time to time, performed the duties of a police officer when, in
fact, he was not in law entitled to do so.

King vs. Sepala and others. Case stated under Section 355 (1) of the
Criminal Procedure Code—S. C. 62-—P. C. Panwila 3659

See under Excise

Decree. 2
Assignment of decree-—Decree not entered at time of assignment—Does
assignment pass title to the decree ?

Held ; That upon the decree being entered rights thereunder passed to the
assignee by virtue of the asgignment. ®

Arunachalam Chettiar vs. Seyed Mohammed —S. C. No. 71—D. C.
Colombo 42396

See under Action

Defamation. -
1. Defamation—Whritten communication regarding the conduct of a neigh-
bour to the Superintendent of Police—No legal dutu to communicate

the information in question—Pleas of privilege, absence of malice, and
truth.

Held : (i) "That under the Roman-Dutch Law it is not sufficient in answer to
an action for defamation to prove that the defamatory words are true. It mus!

also be proved that the publication was made for the publ_i(' gqod. TAXY ,

(ii) That the true criterion as to whether an occasion 1S I)l‘l\f:llt‘gl‘d I?Dth in
English and the Roman-Dutch Law is to be f'nu_nd in the following dictum of Baron
Parke in Toog ¢ ¢ v. Sprying (1 C.M. & R. 181 at p. 193 ).

42

36
134
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** In general, an action lies for the malicious publication of statcn.lcnls Whi(l!l are
false in fact, and injurious to the character of another ( w1.tlun the wc_ll-.lmnwn lum‘gs
as to verbal slander ) and the law _(_-onsltlers mlu-h puhlleau_:ion as_nmllcmus, unless it
is fairly made by a person in the rii:’-;(-l_'u'-n'ge of some ]_auhlm or private dn't.}i, whethfjr
legal or moral. or in the conduct of his own affairs, in matters \‘V]]t"_’l"(‘ his Irtt.?regt is
concerned........ If fairly warrasted by any reasonable occasioa or exigency,
honestly made, such ecommunications are prqtectul.for‘tlm common convenience and
welfare of societygandsthe law has not restricted the right to make them within anv

narrow limits.”” .
(iii) That where it is found that the defendant has transgressed far beyond the

proper limits of a privileged oceasion it is not incumbent on the plaintiff to establish
express malice. The necessary element of animus injuriandi can be inferred.

M. Chelliah vs. C. Fernando—S. C. No. 299-—D. C. (F) Colombo
No. 169 & o 2 :

2. Defamation— Petition to Government Agent regarding rival
candidate for Chairmanship of Village Committee—Privileged communi-
cation—Privileged occasion—DMatters requiring proof in an action for
defamation.

(1) Held : That under the Roman-Dutch Law

(@) the truth of a defamatory statement is no defence.

(b) a defamatory statement made on a privileged occasion is not action-
able unless it is made with express malice.

(c) the fact that a defamatory statement is made raises a presumption
that it was made maliciously.

(d) the presumption of malice can be rebutted by proof that the allegation
was made on a privileged occasion.

(e) the defence of privilege cannot prevail if there is proof of express
malice.

(f) a privileged oceasion means an occasion when a right exists or a
duty is imposed to give bona fide utterance or publication to what one velieves to
be the truth.

(g) a privileged communication means a communication made bona fide
upon any subject matter in which the party making it has an interest or in
ref?lre;we to which he has a duty to a person having a corresponding interest
or duty.

(k) Duty means not only guties legally enforceable but even moral and
social duties of imperfect obligation.

(1) it is not necessary in the first instance to prove special damage. If
the words uttered or published are clearly defamatory on the face of them. it will
be presumed that damage has resulted from them as a natural cnnsequmlbe, and
the courts will give judgment for general damages, not only as compensation for
the damage which the law presumes to have resulted therefrom, but also for the
insult (contumelia) suffered by the person defamed. :

(2) That the defendant’s petition to the Government Agent cannot in
law be‘ regarded as a privileged communication.
on thg}{arr’f }«;E{I’ttilne tél?f;;BC;:EStallc"‘s of this case there was proof of express malice

S. Kanapathipillai vs. K. Subramanium—S. C 270:—1. €
Jaffna 3605 'y i S Na. 27 i

Elections.

Elect?.lon P etitio;n——(,‘hmges of ) b’r‘"{:be?'y, treating and undue influence—
Recognisance—What should be its form-—Rules 12 (2) and 16 of the Elec-
:;loﬂ }b, ff’ét:fm R?:ilfS—IPetmon and letter of appointment of agent—Should

ey ve stampeai—Is notice given by an agent appoi; AT
nut duly stamped a valid notice ? 4 & ppownted 0y aimnivie

HEId 1 (i) '[‘hat “’hf_lll a (-hu = L T .
: arge of bnbery is made against ¢ S e e
= 3 8 g against a candidate instances
or cases of bribery by an agent can be proved, g

65

84
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(if) That the law does not require an election petition to be stamped.

(iii) That the appointment of an agent by the petitioner to an election iti
for the purpose of receiving notices must be 'I'Jy a formal writing. E Pettee

(iv) That the formal writing appointing an agent must be stamped
item 35 of Part 1 of Schedule B to the Stamp Ordinance 1909. . ped under

(v) That it is sufficient compliance with rule 18, if the notice of the nature of
the prgpuscd sceurity states whether security @as been given by deposit or by a
recognisance with sureties. ~ i ¥ :

* .

Vz-na.yagm?wo-rthy vs. Ponnambalam. In the matter of the Election
Petition against the return of Mr. G. G. Ponnambalam for the Point

Pedro Electoral District. 21

Estate Duty. \

Estate Duty—Application for refund of duty overpaid—Section 27
of the Estate Duty Ordinance No. 8 of 1919 —Death of Member of
Undivided Hindu Family—Claim that property on which duty was paid
was Joint Property — Business carried on with ancestral funds —Burden

of proof —What amount of duty is payable in such a case—Money paid
under a mistake of law.

Held : (i) That the burden of proving that a business carried on by a member
of an Undivided Hindu Family is a joint business is on the person who claims it to be
joint-property.

(ii) That the joint-property of a Hindu Family is not property the managing
member is ** competent to dispose ** within the meaning of the expression in the

istate Duty Ordinance.

(iii) That the subject has a right of action against the Crown for a refund of duty
overpaid in any case in which the Commissioner refuses to refund such duty.

N. Ramasamy Chettiar vs. The Attorney-General S. C. No. 297
—D. C. (F) Colombo No. 3130 e i I N85

Evidence.

Dying declaration—Eovidence Ordinance Section 32 (1)—Signs made
by person unable to speak-—Nod of injured woman fully conscious and able
to understand what was said to her and to make signs and nod her head—
Can a nod of a deceased person be admitted in evidence?

Held : That the nod of assent of the dying woman was a verbal statement and
was admissible in evidence under Section 32 (1) of the Evidence Ordinance.

Alexander Perera Chandrasekera alias Alisandiri vs. The King B
See under Ewcise e aia . .. 43

Excise.
Eazcise Ordinance No. 8 of 1912 Section 50- Criminal Procedure
Code, Sections 190 and 429 Information Book— Eztract from—how
proved.

Held : (i) "That where it is sought to prove, by the production of a “"‘rt'ﬁe(%
copy, a statement recorded in the Information Book of a police station, that copy
must be produced by the police officer who recorded the statement. 3

(ii) 'That the provision of"Section 429 of the Criminal Procedure Code 111{155 e
interpreted by the trial Judge with reasonableness z.uui ought not _t.o be used to.
remedy a dangerous defect or to fill a gap in the case for the pl'.ust't‘u!‘.wn. A

(iii) That it is illegal for a Magistrate to recall a pmf;m*u‘r.mn witness (-"‘lfd lfh‘-‘l{
other evidence in support of the prosecution case after he has reserve is
order at the close of the case.
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created by Section 50 of the Excise Ordinance

v} That the presumption : 50 . .
L i ] an behaves in a suspicious way in respect of any

does not arise merely because & M
excisable article.

(v) That Section 50 of the B
suspicious behaviour of the person charged an e
of the Ordinance can be proved.

wveise Ordinance cones into effect when from the
lement of an offence under Section 43

Ponniah (Excisg Inspector) Vs. Abda Cader—8. C. No. 548
P. C. Jaffna 10306 s o] 5

Forgery. . 0] : ¢ :
Forgery of a valuable security— Aiding and abetting the offence—No
proof of intention with which forgery was committed—Such omission fatal
to a conviction— Assumption of false name 1s by itself no offence.
Held : (i) That a charge which alleges forgery but does not allege the inten-
tion with which the forgery was committed is bad.
(ii) That a person who takes to himself a false name doe

assume a false personality.

s not for that reason

Toussaint (S. I. Police) vs. Menika and others—S. C. No. 409/11 —
P. C. Gampola 9186 o s & it

Housing and Town Improvement.
Housing and Town Improvement Ordinance No. 19 of 1915 —Construc-

tion and improvement of street under Section 25— Meaning of work of

< Construction > in Section 2 of the Ordinance- _Is a mansergh drainage
scheme a work of ** Construction ™ within the meaning of Section 25 7
Under Section 25 is it ultra vires for the M unicipality to include wn a
resolution a work of construction not included in Section 27— Meaning of
the words * such construction ” in Section 25 (1)- —How may the validity
of a resolution under Section 25 (1) be tested?—Can the appeal tribunal in

an appeal under Section 92 (1) go into the question of the validity of
such a resolution ?

Held : (i) That the expression * such work * in section 25 (1) of Ordinance
19 of 1915 means the work of construction resolved on by the Council.

(ii) That there is no appeal from a resolution of the Council under Section 25 (1).

(iii) That in an appeal under Section 25 (7) the tribunal of appeal is only
empowered to go into the question of apportionment among the owners of the
premises liable under the ordinance.

(iv) That the tribunal cannot ipquire into the necessity or otherwise of the
expenditure involved in a work of construction. ;

(v) That the Supreme Court has power under Section 46 of the Courts Ordinance
to prevent any action by the Council wltra vires of its powers under Section 25 (1).

) Colombo Municipal Council vs. S. D. M. Ibrahim and others —
S. C. No. 103 of 1936—D. C. Colombo (Special) 2078 .. .

Income Tax.
¥ VY] 3 ”m a7 TJ Ay Sl o : . ~
In(,'om_.f. Lax h""’? inary Swurgeon, Trainer and dealer wn horses
carrying on horse-racing— Are the winnings from horse-racing taxable,

th }{elf‘f : _l ll__‘clt. racing as cz-u-rit‘-ﬁl on by the assessee and his wife formed no part of
he business of t’l'at_hng in and training horses and that the winnings derived by them
from horse-racing were not taxable. " l

oy

L T Al A7, A e L 8| o8 " . - = r -
G. N. G. Walles vs. The Commissioner of Income Tax-—S. C. No. 159

(Inty.)

" o.
L} . e (L

43

38

119























































































































































































































































































































































































































































































	1  (1)
	1  (2)
	1  (3)
	1  (4)
	1  (5)
	1  (6)
	1  (7)
	1  (8)
	1  (9)
	1  (10)
	1  (11)
	1  (12)
	1  (13)
	1  (14)
	1  (15)
	1  (16)
	1  (17)
	1  (18)
	1  (19)
	1  (20)
	1  (21)
	1  (22)
	1  (23)
	1  (24)
	1  (25)
	1  (26)
	1  (27)
	1  (28)
	1  (29)
	1  (30)
	1  (31)
	1  (32)
	1  (33)
	1  (34)
	1  (35)
	1  (36)
	1  (37)
	1  (38)
	1  (39)
	1  (40)
	1  (41)
	1  (42)
	1  (43)
	1  (44)
	1  (45)
	1  (46)
	1  (47)
	1  (48)
	1  (49)
	1  (50)
	1  (51)
	1  (52)
	1  (53)
	1  (54)
	1  (55)
	1  (56)
	1  (57)
	1  (58)
	1  (59)
	1  (60)
	1  (61)
	1  (62)
	1  (63)
	1  (64)
	1  (65)
	1  (66)
	1  (67)
	1  (68)
	1  (69)
	1  (70)
	1  (71)
	1  (72)
	1  (73)
	1  (74)
	1  (75)
	1  (76)
	1  (77)
	1  (78)
	1  (79)
	1  (80)
	1  (81)
	1  (82)
	1  (83)
	1  (84)
	1  (85)
	1  (86)
	1  (87)
	1  (88)
	1  (89)
	1  (90)
	1  (91)
	1  (92)
	1  (93)
	1  (94)
	1  (95)
	1  (96)
	1  (97)
	1  (98)
	1  (99)
	1  (100)
	1  (101)
	1  (102)
	1  (103)
	1  (104)
	1  (105)
	1  (106)
	1  (107)
	1  (108)
	1  (109)
	1  (110)
	1  (111)
	1  (112)
	1  (113)
	1  (114)
	1  (115)
	1  (116)
	1  (117)
	1  (118)
	1  (119)
	1  (120)
	1  (121)
	1  (122)
	1  (123)
	1  (124)
	1  (125)
	1  (126)
	1  (127)
	1  (128)
	1  (129)
	1  (130)
	1  (131)
	1  (132)
	1  (133)
	1  (134)
	1  (135)
	1  (136)
	1  (137)
	1  (138)
	1  (139)
	1  (140)
	1  (141)
	1  (142)
	1  (143)
	1  (144)
	1  (145)
	1  (146)
	1  (147)
	1  (148)
	1  (149)
	1  (150)
	1  (151)
	1  (152)
	1  (153)
	1  (154)
	1  (155)
	1  (156)
	1  (157)
	1  (158)
	1  (159)
	1  (160)
	1  (161)
	1  (162)
	1  (163)
	1  (164)
	1  (165)
	1  (166)
	1  (167)
	1  (168)
	1  (169)

