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VOL. XLIII aet DIGEST '

Abatement
Sve Appeal : v 109

Affidavit

Affidavit—Siatements unsworn anneved to in
auppori—Weight to be aliached in legal proceedings
—Need lo be on oath .

In suppott of his averments in an affiduvit to the
effect that he could not file an appeal before the
lapse of the prescribed period owing to illness, the
petitioner annexed two unswoin statements from
an ayurvedic physician and the village headman.

Held : That such statements should have been
on oath.

APPURHAMY V3, PUNCHIRALA e B4

Amendment
Of Charge—See Criminal Procedure Code see B9

Appeal
Criminal appeal—Principles on which  Privy
Council will interfere ;

Appeal—Failure to conform to Civil Appellate
Rules 19838, section 4 (b) —-Abatement—Section 753
Civil Procedure Code—Petition of appeal by appellant
in person—Duty imposed on Secretary or Chief Clerk,

Where the appellant failed to conform to section
(b) of the Civil Appellate Rules 1938 and to section
258 of the Civil Procedure Code but pleaded that
as he personally conducted the case in the original
Court it was the duty of the Secretary of the Court
to advise him on the law and procedure relating o
appeal.

Held : That no such duty was imposed by law
_and that under section 755 of the Civil Procedure
Code the Secretary or Chief Clerk of the Court was

. obliged only to set forth the material statements
and grounds of appeal which the appzllant wished
to state in the form of a petition of appeal, and
to have the petition attested by him afler the
appellant had signed it.

ABRATTAM VS. FERDINANDO o 1159

Bill of Lading

What is a Bill of Lading conclusive evidence of—
See Damages ! e 30

Buddhist Temporalities Ordinance

Section 32—Application under—dismissed by
Distyict Court—In appeal order set aside and case
sant back ¢'td be proceeded with . TIs Supreme
Court judgment a final judgment.

See Privy Council o0

Burden of Proof
See Civil Aclion 17, 79 & 44

Certiorari

Power of Supreme Court 1o issue wril on person
like Textile Controller.
See Defence Regulations ... v o

93

Children and Young Persons Ordinance

Section 21—Principles determining sentence to
be paseed on youthful offenuer.
See Sentence :

i Civil Appellate Rules
See Appeal .., e 109

Civil Procedure Code

Qivil Procedure Code, Section 387 —Application
after ten years for re-issue of wril returned unezecuted
~_Subsequent application— Court’s power to grant.

Dlaintiff obtained w money decree against the
appellant on  16th Decembet, 1937. The 1st
application for writ was maude on 8th July, 1948,
and was allowed returnable on the 10th of February,
1943, and various sums of money representing the
salary of the appellant for the months of March to
December, 1948, were seized thereon and deposited
in Court.

On 13th January, 1949, plaintift’s proctor moved
that the writ issued be recalled, extended and re-
isened, but the Court made order that the applica-
tion should be made after the retarn of the writ.

On 238rd of Mareh, 1949, plaintiff made appliea-
tion for further execution setting out the steps
taken on 18-1-49 and praying that writ returned
be resicsued, 'The Court allowed it holding that the
application was virbually due for extenzion of time.
The appellant contended that the writ was barred
by Section 337 of the Civil Procedure Code.

Held : That in the circumstances the writ was
barred by Section 337 of the Civil Procedure Code.

KANAGASABAL vH, BALASUBRAMANIAM

Sectipn 247—Action under

See Paulian detion e

Seetion 502 —Marriage of Muslim minor,

See Muslim Lawe

Section 488—Evidence on Commission—¥What the
Court must be satisfled with before granting applica-
tion jor—If uapplication premature can o second
application be made Factors that should be taken
into consideration. :

Held : (1) That in an upplication for the issue
of a eommission under section 428 of the Civil
Procedure Code for the examination of a witness
at any place not residing within the Island, the
petitioner must satisfy the Court that the evidence
of thal witness is necessary,

(2) That where the Court is of opinion that at the
stage at whieh the application is made it is pre-
mature to state whether such a witness is necessary
ot not, the petitionsr may be permitted to make a
subsequent applieation.

Per BASNAVAKE, J.— We wish to observe that
in seeking the assistance of Fnglish decisions for
determining the frue scope of our enactrment the
language of the Code should not he overlooked, and
it should be borne in mind that the English rule is
not in exaetly lhe same terms as our enactment.
Anothes factor that should be taken into account
in considering the older cases is the vast improve-
ment in the speed of travel in modern times."’

NaTioNan Bang oF INDis, LD, v8., KALTAPPA-
PILLAL & OTRERS i

Setion TT6—See Restitulio-in-infegrum i

! Club .

Member of Club injured on premises by reason
of building being defective—Liability of Com-
mittez-of Management.

See Contract ..,

e o), S
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Contract

Contract—Member of Club managed by elected
Commuitec—Club not proprieiary—Injured on the
premises by reason of defective building—Action
based on implied warranty by Commiiiee of reasonable
safely of premises—No privily of contract belween
plaintiff and the Commilice.

The plaintiff was a member of a club called
* Corsham Cemmunity Centre’, who were licen-
cees of a hall used for elub aetivities. Under the
ritles of the Club a committee of management was
elected by the members, and was authorized under
the rules merely to manage the affairs of the Club
ard to provide, at their discretion, to what use the
centre should be put.

The plaintiff while attending an entertainment
without payment at the hall, which was one ol the
privileges of the membership, was injured by bricks
from a damaged roof. She sued the committee of
management on the ground that the confract bel-
ween herself and the committee contained an
implied warranty that the premises were and would
be as safe for the purposes for which she was
admitted as member as reasonable care and skill
could make them.

Held : That the only contract the plaintiff made
was when she paid her subscription to the Secretary
of the Club as representing its members, and that
was only a contract with the other members of the
Club that she should be admitted to membership
under its rules, and that the rules did not impose
on the eommittee of management the liability which
the plaintiff sought to put on them.

Soonre vs, Mimistey oF Works & OTHERS

Bank
Underlaking to negoliate drafis—See Dumages

Co-owners
Co-owners—Rights and obligations of Building
on common land against the wishes of ofher cu-
owners— Mandatory injunction to demolish the buwild-
ing-—=When may it be granted F —Roman-Dulch Law,

The plaintiffs and defendant were co-owners of a
land. "The defendant built a house on the common
land before the trial date against the express wishes
of the plaintiffs, The plaintiffs obtained a manda-
tory injunction to demolish the house.

Held : (1) That the plaintiffs were not entitled
to the mandatory injunetion in the absence of proof
that the erection of the building caused them any
material damage or interfered with any of their
proprietary rights or altered intrinsically the
character of the commen property.

(2) That every co-owner has the right Lo enjoy
his share in the common land reasonably and to
an extent which is proportionate to his share,
provided that he does not infringe the rights of other
CO-OWNers, :

(8) That the question whether in any particular
case a co-owner has exceeded his rights or violated
the rights of others must be determined by reference
to all the relevant factors and cannot be solved as
an abstract question of law.

W. M. Eret NoNa vs. M. A. PunNeal SiNeuo ¢f al

Costs
In election petition—Tuvation—>See

76
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90
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; Court of Criminal Appeal

Court of Criminal Appeal—Dying deposition of
deceased—Failure on the pari of T'rial Judge to give
directions regarding degree of reliance v be placed on
it—DMisdirection—Evidence Ordinanee, section 82 (1),

Criminal Procedure—Dying deposilion—How it
should be recorded.,

Held : (1) That where the prosecution relies
upon a1 ‘' dying deposition ' to establish a charge
of murder, it i3 imperative that the frial Judge
should adequately caution the jury that, when con-
sidering the weight to be attached to such evidence,
they should appreciate that the statements of the
deponent had not been tested by cross-examination.

(2) That whenever in recording a dying deposi-
tion questions are put to the deponent for purposes
of elucidation the form of the question as well ag
of the answer should be precisely recorded.

Per GratTisaeN, J,— The method of recording
cvidence “in the form of a narrative’ though
sanctioned in ordinary cases by seclion 298 (2)
of the Code, seems to be inappropriate to the special
case of a * dying deposition "

BeX vs. ASIRVADAN NADAR

Conspiracy—Prior agreement to commit inlended
criminal ael essenlial—Abeétment of Conspiracy—
Agreement an essential pre-requisite—Where offence
consists of series of conspiracies insufficient for indict-
ment to allege a conspiracy—Abetment by facilitalion
of eriminal breach of trusi—Joinder of charges—
Sections 168 (2), 179, 184 Criminal Procedure Code—
Sections 100, 113a Penal Code.

I'wo ageused were charged with acting together
with a eommon purpose for ot in committing bieach
of trust of money, the first accused alone with
eritninal breach of trust of money, and the seecond
accused with abetting the first accused, offences
punishable undey sections 1135, 302 and 102, of the
Penul Code.

Op appeal it was contended on behull of both
the aceused that the charge of ** conspiraey ™ was
had in law in that it did ot allege an ** agreement "
between them to *“ act together’ in the manner
and for the purpose speeified.

Held : (1) That the indictment was bad in law
in that it did not allege and was not intended to
allege a prior ** agreement’’ between the aceused
which is essential to the commission of any species
ol the offence of criminal conspiraey within the
meaning of section 1132 of the Penal Code.

(2) That where the indictment preferred a single
conspiracy charge and there is evidence of a scries
of separate conspiracies, the Judge should speeifi-
eally direct the Jury that there is only one single
charge of conspiracy and that it was not competent
for them to convict the accused unless they were

satisfied upon the evidence that there was one single

conspiracy which preceded and motivated the
consequential acts which each accused was alleged
to have committed.

(2) That in a charge of ** abetment by conspi-
racy ' under section 100 of the Penal Code, an
agreement, which is an essential prerequisite of the
offence, must be established.

{4) That in a charge of abetment by [acilitation
of eriminal breach of tvust, the liabilily of an
alleged abettor unaer section 185 of the Criminal
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- Procedure Code to be jointly tried with-the princi-
pal offender is subject to his right under section 179
to claim that not more than three charges of the
same kind may be laid against him in the course of
a single trial. This right is, as far as the abettor
is concerned, not affected by the provisions of
section 168 (ii). -

Per GraTiaEw, J.—“ Tt seems to us thut the
words *‘ with or without previous concert or deli-
beration ** were advisedly introduced into the langu-
age of section 1134 of the Penal Code o as to make
it clear that, for the purpose of establishing the
offence of criminal conspiracy, the only form of
* agreement ' which needs te be proved is an
agreement with a * common design.”

REex va, Cooray

Court of Criminal Appeal—Conspiracy to commit
murder—Passades in judge's charge fo jury likely
to have confused them on the matters *o be taken inte
account in deciding whether one of the principal
prosecution witnesses was an accomplice—Misdirec-
tion—Proviso to section 5 (1) of the Court of Criminal
Appeal Ordinance,

The five appellants were convicted by a divided
verdict of 5 to 2 on a charge of having conspired to
murder two persons, in pursuance of which conspi-
racy both persons were in fact murdered. The
circumstances in which Dias, one of the principal
witnesses for the prosecution claimed to be able to
testify to certain inciderts alleged to have taken
place during the crucial period were such as promi-
nently to raise the question whether his evidence
should be regarded as that of an accomplice. The
jury were not invited by the trial judge to consider
whether, apart from the evidence of Dias, the guilt
of the accused was established by the evidence of
the other witnesses called by the prosccution,
Certain—passages in the charge to the jury were

Jikely to have led them to think that they need
not regard Dias as an accomplice, if in their view,
he had been a guilty associate in the original plot
but was not a guilty associate in the aetual eom-
mission of the murders.

Held : (1) That a guilty associate in a conspi-
racy to cause the death of someone cannot divest
himself of the character of an accomplice merely
because he refrained thereafter from participating
in the murder which had been planned.

{2) That the passages in question amounted to
a misdirection which vitiated the conviction unless
it could be held thut no substantial miscarriage of
justice had actually eccurred.

(8) (By the majority of the Court) that it was
not a ease to which the proviso to section 5 (1) of
the Court of Criminal Appeal Ordinance should
be applied. -

Per GraTiaen, J.—** Tn our opinion the proviso
to section 5 (1) of the Court of Criminal Appeal
Ordinance cannot properly be applied in the case
of a divided verdict unless the evidence is. of such
a character as to justify the reproach that the
judgment of the dissenting jurors was manifestly

. reverse,”’

&
REX v8. GUNAWARDENA, CHANDANAHAMY, APPU-
mamy, Wisepasa & Kovis Sivano

Charge of unlawful assembly with house-trespass
and attempied murder as common ~bjects—Acquitial
of accused on charges of house-irespass and aftempied

49

murder—Conviction for unlawful ussembly and riol-
ing—Inconsistency— Failure of Judde to pul evidence
of accused to jury.

Out of four accused charged with unlawful
assembly, with house trespass and attempted
murder as the cornmon object one was comipletely
aequitted, while the others were acquitted of house-
trespass and attempted murder and convicted of
unlawful assembly and rioting. The delence,
supported by the accused’s own evidence, was not
put to the jury.

Held : (1) That the evidence on all the counts
being the same, the allesed guilt of the accused on
the eounis of unlawful assembly and rioting was
inconsistent with and was negatived by the verdict
of aequittal on the ¢onnected offences.

(2) That the failure of the trial Judge fo put to
the jury the defence of the accused supported by his
own evidence was itsell a sullicient ground to quash
the convietion.

REX ve. ABEYRATNE

Courts Ordinance

Jurisdietion of Supreme Court to issue writs of
certiorari on person like the Controller of
Textiles—Section 42 —Meaning of ‘" other per-
son or tribunal *’ and ** aceording to law.’’

See Defence Regulations ...
Sections 36 and 87—>See Restitutiv-in-inlegium ...

Criminal Procedure

Police officer, sole wilness for prosecution, con-

dueting prosecution—Undesirability.

See Ercise Ovdtnance ...

Criminal Procedure—Two similar offences alleged
within twelee months—Institulion of separate non-
summary procecdings wn respect of each offenice—
Committal of uccused in cach case—dAmalgamation
of charges in one indietmznt by Attorney-General—
Objection by defence—1Is it justifieble— Prejudice to
accused—Criminal Procedure Code, Seclions 172, 179,

On 21-3-1650 the Police instituted non-summary
proceedings in case No. 4124 M. C., Kanadulla,
charging the accused with having on 12-12-49 used
as genuine u forged or counterfeit five Tupee note,
kmowing or having réason to believe the sam. to
be forged or courterfeit, an offence punishable
under section 478 (b) of the Penal Code.

On the same day in a separate ease, the accused
was charged with the commission of a similar
offence on $-12-49 and non-summary proceedings
commenced thereon,

The accused was subseguently committed for
irial in the Supreme Court on both charges.

The Attorney-General amalgamated both charges
and presented a single indictment to the Supreme
Court and at the trial Counsel for the defence took
objection thereto.

At the argument iL was corceded by the Crown
that there was probably insuilicient evidence in
either case, when sepurately considered fo justify
the committal of the accused on either charge, and
that it was felt that the pooling of the evidence led
in the two separate non-surnmary proceedings
would have furnished sufficient evidence for a
conviction by a jury,
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Held : (1) That although it is not illegal for the
Crown to join in the same indictment under section
179 of the Criminsl Procedure Code two charges
which had formed the subjeet of scparate proceed-
ings terminating in separate committals, such a
procedure is not proper and should not be permitted
by the trial Judge where the avowed intention of
the Crown is to supplement at the trial the insuffi-
cient evidence relied on in one preliminary magis-
teriul investigation by the evidence recorded in a
different investigation.

(2) That section 172 of the Criminal Procedure
Code was never intended to authorise the Crown to
gupply vital gaps in the case against a person who
had been improperly committed for trial on insuffi-
cient evidence.

(3) That on the facts of this case the accused
should be separately tried as the accused was likely
to be prejudiced in his defence,

T King vs, Nisganka Micuaien FERNANDO ..,

Criminal Procedure Code

Seetions 180 and 184 joint trial of accuzed—
Prejudice—miscarriage of justice.
See Privy Council i

Seetions 168 (2), 179 and 184— joinder of charges,
See Court of Criminal Appeal ¥

Sections 172 and 179, Villuge Communiiies
Ordinance (Cap. 198) Charges wnder—Withdrawal
and amendment of charges, when should be allowed.

Held : (1) That the power vested in a court
under section 172 of the Criminal Procedure Code
to alter a charge at any time before judgment is
pronounced is a discretionary one and should be
exercised judicially.

(2) That where a Magistrate failed to give reasons
for the exercise of this discretion, the Supreme
Conrt would consider the question anew.

(3) That section 172 of the Criminal Procedure
Cods is wide enough to permit the withdrawal of
one or more charges in a plaint.

(4) That an amendment of charges should not be
refused by a court unless it is likely to do substantial
injustice to an accused.

Per Nacarascay, J.—* Furthermore, when I
consider that the charges relate to the commission
of offence by a person helding a public office, T am
the less reluctant to refuse the amendment.™

JoaN PERERA v, JOSEPH PERERA WEERASINGHE

Sectionz 825 and 326—Secntence to be passed on
youthful offender.
See Sentence

Section 152 (3)—Jurisdiction of Magistrate to
try offences indictable under Telecommunica-
tion Ordinance.

See Telecommunication Ordinance

Sections 172 and 179—Amalgamation of charges

—Prejudice to accused,
See Criminal Procedure ...

Criminal Trespass
. See meﬂl_ Code s
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Damages

Damages—Defendant Bank undertaking fo nego-
tiate draflts drawn on plaintiff by foreign merchant
on surrender of shipping docurients in respect of
goods of specificd weight and gquantity—Payment by
defendant’s agent lo foreign merchant of full sum on
bill uf lading showing less weight—Payment by plain-
tiff to defendant honouring drafi—Action for damages
to recover value of difference in weight—Bill of lading,
when conclusive evidence.

Plaintiff, having entered into a contract with
one M ir Basrah for the purchase of 52 tons of dates,
requested the defendant Bank by letter to negofiate
drafts drawn on him by M to the extent of Rs,
15,860, provided M surrendered to the defendant
() an on Dhoard bill of lading, (b) an invoice, (e)
a policy of insurance representing a shipment of
about 1,000 bundles of dates weighing 52 tons
C. I. F. Colombo and further promised to honour
such draft in Colombe at maturity,

The defendant Bank agreed to do so and arranged
with the Ottoman Bank, Basrah, to honour M’s
drafta. The Cttoman Bank paid Rs. 15,860 as
against the invoice, the bill of lading and a policy
of insurance, The bill of lading stated the ** quan-
ity or number of packages *’ to be 940 and weight
as 47,000 kilos which aecording to the evidence was
equal to 47 tons. :

The invoice stated the number of packages to 940
and the weight of each bundle as 124 kilos—Total
1,040 ewts.

The plaintiff claimed from the defendant Bank
the value of 5 tons of dates being the difference bet-
ween the weights in plaintiff’s letter to the defen-
dant and the weight of the shipment as given in
the bill of lading.

Held: (1) That there was negligence on the
part of the defendant’s agent in honouring M’s
draft which was not accompanied by a bill of lading
showing that 52 tons of dates had been shipped.

(2) That as the plaintiff failed to prove satis-
factorily :he damages sustained by him, the Court
would award enly nominal damages.

(3) That under the Bills of Lading Act, the bill
of lading is conclusive ¢vidence only in favour of
a consiznee or endorsee for valaable consideration
of the shipment of goods against the maker or the
person signing the hill of lading. In other cases
the statements in the bill of Iading are prima faeie
evidence which the person disputing them must
prove.

H. P. M, Fssack vs. NATIONAL BANK
Damages agninst co-respondent—=See. .,

Deed

Interpretation—Deed conveying portion of land—
Correct deseription by boundories—Extent inoceu-
rately stated—Duoes it affect land conveyed—Falsa
demonstratio.

Held : That where in a deed the portion of land
conveyed is clearly deseribed and can be precizely
ascertained a mere inconsistency as to the extent
thereof should be treated as a mere falsa .demon-
stratie not affecting that which is already sufficiently
conveyed. ]

GABRIEL PERERA VS, AGNES PERERA & OrmEne
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Defence Regulationa

Privy Council—Certiorari—Jurisdiction of Sup-
reme Court to issue—Courts Ordinance, Sectich 42—
Inferpretation of words ** or other person or tribunal ».

Textile Conirvoller—Defence (Control of Textiles)
Regnlations, Regulation 62—Revocativn of licence
granted to dealer in Textiles—Does certiorari lie
against Controller,

Rule 62 of the Defence (Control of Textiles)
Regulations, 1943, reads as follows :—

“ YWhere the Cortroller has reasonable grounds
to believe that any dealer is unfit to be allowed
to continue as a dealer, the Coniroller may cancel
the textile licence or textile licence issued to that
dealer .

Acting under this regulation, the respondent as
the Controller of Textiles revoked the licence
granted to the appellant to deal in textiles on the
;l:gmund that he was a person unfit to hold a textile
icenee.

This decision to cancel the licence was preceded
by certain exchanges between the parties, which
arose out of the discovery of what appeared to be
grave falsifieations in the books of that branch of
the respondent’s office known as the Textile Coupon
Bank. The final result of the falsifications was to
credit the appellant with a much larger number of
surrendered coupons than the records of the receiv-
ing clerks and bheir checkers appeared to justify.

The appellant obtained from the Supreme Court
a rule nisi directed on the respondent to show cause
why a writ of certiorari should not be issued to him
for the purpose of quashing the order cancelling
the licence.

The Supreme Court after hearing the parties
held that the rule nisi must be discharged with
costs on the ground that the respondent, though
exercizing a quasi-judicial function, had not de-
parted from the rules of natural justice in arriving
at his decision.

The question whether section 42 of the Courls
Ordinance gave the Supreme Court power to direct
the prerogative writs to 2 person such as the respon-
dent or the question, whether the respondent, in
aecting under the powers of Regulation 62, is acting
in a capaeity that would make him amenable to
certiorari even assuming that he is a person or
‘tribunal within the meaning of section 42 of the
Courts Ordinance, was not dealt with in these
proceedings in view of a decision of a Bench of Five
Judges in Abdui Thassim vs, Edmund Rodrige (Con-
troller of Textiles) 48 N.L.R. 121.

Held : (1) That the words * other person or
tribunal  in section 42 of the Courts Ordinance
are not to be interpreted as meaning persons who
are ejusdum generis with District Judges, Magis-
trates or Commissioners. They include bodies or
tribunals which while not existing primarily for
the discharge of judicial functions, yet have to act
analogously to a Judge in respect of certain of their
duties.

(2) That the words *° according to law ** in section
42 means according to the relevant rules of English
Common Law.

(8) That the respondent is not amenable to a
mandate in the nature of a certiorari in respect of
action under Regulation 62, as the requirement
that the Controller must have r~asonable grounds
of belief is insufficient to oblige him to act judicially

|
|

|

and as there is nothing else in the context or condi-
tions of his jurisdiction that suggests that he must
regulate his action by analogy to judicial rules.

(4) That the words *‘ where the Controller has
reasonable grounds to believe that any dealer is
unfit to be allowed to continue a= a dealer ** should
be treated as imposing a condition that there must
in faet exist such reasonable grounds known to the
Controller before he can validly exercise his power
of cancellation.

See Defence Regulalions ...

NAKRUDA Ait vs. M, F. DE 5, JAVARATNE

Divorce

Adultery—Damages against co-respondent—

* Why Privy Council should not interfere with
award.

See Bvidence Ordinance ..,

Dying Deposition

How should dying deposition be recorded.
See Court of Criminal Appeal

Earnest Money

Earnest money paid under agreement for the
purchase of land—Transaction not completed
—Liability to refund.

See Prevention of Frauds Ordinanee ...

Elections

Election Pehtiocn—Cosis awarded—Bill taxed by
Deputy Registrar and not by Regisirar as required
by Rule 33 of Parliamentary Election Petition Rules,
1946—1Is such taaation valid—Interpretution Grdi-
nance, Section 11 (c}—Iis applicability.

Rule 33 of the Parliamentary Election Petition
Rules, 1946, provides that the costs awarded to a
successful party in an election petition shall be
taxed by the Registrar,

Held: (1) That a Deputy Registrar hae no
power to tax the bill for costs awarded fo a suecess-
ful party at an inquiry into an election petition.

(2) That section 11 (¢} of the Interpretation
Ordinance enables a depufy or subordinate to
perform the duties of his chief or superior when
lie is acting in place of his chief or superior and
lawfully executing the duties that appertain to
the office of his chief or superior,

BELIGAMMANA v, RATWATTE

Evidence

Admissibility of evidence obtained through a
search without a search warrant.
See Excise Ordinance ...
Evidence—Eacise notification—Should it be proved
— Exeise Ordinance, Section 58.
Held : That there is no obligation for the prose-
cution to prove by evidence a notification made under
the Excise Ordinance.

Excise INSPECTOR oF WELIGAMA V8, Jawmis S1Lva

Burden of proof—Civil action— Defendant noel
ealling any evidence in rebuttal when called upon—
Assessment of oral evidence—Onus on the defendani
to lead evidence in rebutial,
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The plaintiff sued the defendant for the recovery
of Rs. 2,600 alleged to have been advanced on a
paddy transaction which was illegal. The defence
was a complete denial of the transaction, The
plaintiff gave evidence and also called one 5 to
ﬂll})pl)l‘t his case. The defendant’s proctor when
called upon for the defence stated that he was not
calling any evidence. The learned District Judge
disbelieved the plaintiff and his witnese and acecord-
ingly dismissed his action.

Held : That where a defence was called upon
and no evidence was at all forthecoming a verdict
that the plaintiff’s evidence is palpably fulse cannot
be zupported.

Per PuLLg, J.—* With great respect, the learned
Judge’s approach to the question whether the three
telegraphic money orders had been sent is open to
the ciiticism that, before drawing an adverse infer-
ence from the fact that the money order receipts
had not been produced, he should have considered
whether the reason given by the plaiptiff for his
failure to produce them was itself false. 'I'he reazon
given by the plaintiff for the non-production of the
corroborative documentary evidence was inexcus-
able but it cannot be a fuir appraisement of the
oral evidence of the advance of Rs. 1,700 to charac-
terize it as false from the bare circumstance that
the plaintiff failed to produce the receipts.

(]

KANDAPPA VS, SIVAGNANAM
Evidence Ordinance
Section 112 —Presumplion of legitimacy—Rebutlal
—nus.

Divorce action—Aduliery—Damages against co-
respondent—Why Privy Council should notl interfere
with award.

-

The plaintiff (1st respondent) sued her hushand
(the appeliant) for a decree for judicial separation
and for an order for payment to lier of maintenance
in respect of two children P and R born during the
period of marriage. The appellant in his answer
deniet (g) her right to a judicial separation, () that
the boy B was any son of his and asserted that she
committed adultery with the 2nd respondent., Also
he ccunter-claimed a decree for divorce and damages
against the 2nd respondent.

The Distriet Judge granted a divoree to the
appeliant o1 the ground that the JIst respondent
committed adultery with the 2nd respondent and
further held that the boy R could not be the son
of the appellant. He also awarded damages in a
sum of Rs. 15,000 against the 2nd respondent.

The responderts appealed and fhe Supreme
Court upheld the findings as to adultery and decree
for divorce but reduced the damages awarded to
Rs. 10,000 and further declared that the appellant
had failed to disprove the legitimacy of the boy R.

The appellant thereupon appealed to the Privy
Council on the issues as to the patemnity of the child
and the quantum of damages.

" There was evidence to establish (g) that the only
date on which the appellant had access to s wife,
during the material period was on the 8th of August,

1941 ; (b) that the child was bern on the 26th
March 1942, the interval between the dates being
229 dﬂys inclusive of both dates ; (¢} that the labour
_was a normal one and the ¢hild was a mature child
of complete uterine development,

The expert evidence left no doubt (@) that a fully
developed child normally appears after a uterine
existence of 280 days from the commencement of
the last menstrual flow (4) that an insemination-
delivery period of 229 days could not—produce
this fully developed child.

Held : (1) That in the eircumstances the appel-
lant had discharged the burden that lay on him to
rebut the presumption created by section 112 of
the Evidence Ordinance.

(2) That under section 112 of the Evidence
Ordinance the ostensible father who denies pater-
nity must prove that he had no aceess to the mother
at a time when the child could have been begotten.
In many eases this onus is a heavy one.

AvLES V8. ALLES & ANOTHER

Secetion 32 (1)—Admissibility of dying deposi-
tion.
See Uowrt of Criminal Appeal

Section 92 —Admissibility of oral evidence to
vary notorial agreement.
See Preventivn of Frauds Ordinance ...

Excise Ordinance

Figeise Ordinance, Sections 34, 35 and 36—Search
without warrant—Admissibility of evidence so
obtained,

An Excise party entered a houre without a search
warrant and arrested without & warrant the
accused, who was alleged to have sold to a decoy
the arrack, which the decoy was drinking at the
time of entry. At the trial evidence was admitted
of similar offences committed by the accused.

Held ; (1) That the search without a warrant
of the whole of a building, the verandah of which
wae used as a boutique and the rest as a human
habitation, cannot be justified on the ground that
such building was a place other than a dwelling-
house.

(2) That the arrest of the accused without a
warrant for the commission of the alleped offence
and without eompliance with the rcqmrem(,nts of
section 36 is unlawful.

(8) That the evidence obtained by such search is
inadmissible.

(4) The admission of evidence of similar offences
committed by the accused was prejudicial to the
accused.

Murin PereErAa ve. WIIESINGHE, EXCIsg INSPEC-
10R, KESBEWA s

Criminal Procedure—Police Officer, sole witness
for prosecution, conducting prosecution—Undesir-
ability.

Ereise Ordinance- Search without warrant or
complying with section 36—FKvidence obfained by
such search—Should a conviction be based on such
evidence.

Held : (1) That a Police Officer, who is the sole
witness for the prosecution, should not undertake
the conduct of the prosecution in Court.

17,

25

28

(2) That a conviction should not, save in exm:p-rv.

tional circumstances, be based on evidence gathered
in the course of an illegal enfry on a person’s house,
although sueh evidence is not declated by the Evi-
dence Ordinance to be inadmissible.

MARIYAI V8, SENANAYAKE wen e
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Excise notification—Should it be proved.
See Evidence...

Eavise Ordinance—Ilegal cearch—Fuidence dis-
covered oin—Is such evidence admissible—Weight io
be attached to such evidence.

Held : (1) That evidence discovered on an
oceasion when the aecused’s premises had been il-
legally raided without the authority of a search
warrant and in contravention of the provisions of
gection 36 of the Excise Ordinance is admissible to
establish a charge under the Excise Ordinance, but
the weight to be attached to such evidence depends
on the facts of each case,

(2) That where such evidence has not been chal-
lenged as untrue or unreliable, the allegedly illegal
entry and search have no bearing on the case,

8. KARALINA V5. EXCISE INSPECTOR, MATARA ...
Falsa Demonstratio
Deed conveying land—Boundaties ecorrectly
deseribed hut extent inaccurately stated.
See Deed ...

Fiscal
Obstruction fo—See Penal Code

Fraud
Fraudulent alienation—Onus of proving fraud.
See Pauntian Action
Injunction

See Co-owners

Interpretation Ordinance

Section 11 (¢)—Its applicability to a Depnty
performing the [unctions of his chief.
See Elections

Section 5—Constroctions of words—Amending
Ordinance shall be read as one with the prin-
eipal Ordinance.

See Thesawalamai

81

82
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Jaffna Matrimonial Rights and Inheritance

Ordinance

Sections 19 and 20—Is Amending Ordinance Na,
58 of 1947 restrospective in effect.
, See Thesawalamai :

Judge

Should follow decision of English Court of Appeal
on the construction of words identical with
those used in a Ceylon Ordinance,

Ses Money Lending Ordinance

Judgment .

Judgment of lower court affirmed without rea-
sons—Cannot be treated either as a judgment
of the Supreme Court or as having any binding
effect on the Supreme Court.

See Thesawalgmai

rer pes

11
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Landlord and Tenant
See under Rent Restriction Actk.

Local Authorities Elections Ordinance

Mandumus—Election of members to Town Council
—Faiture of Election Qfficer to enhibit and publish
notice in accordanee with sections 17 and 83 (a) of
the Local Authorities Elections Ordinance No. 53 of
1946 — Palidity of election.

In the course of preparing and holding the elé¢e-
tiony for the newly constituted ** Alutgamawidiya
Town Couneil * the Eleetion Officer after preparing
the eleetoral list for Ward No. 7 did not exhibit a
notice at the office of the Village Committee stating
that the list was open for inspection at the office
of the Village Committee, but instead exhibited a
notice to that effect at the office of the Muslim
FEducational Welfare Society. The notice was also
not published in Tamil, which was the language of
the majority of the inhabitants of the electoral area.

Held : (1) That the publication of notice under
section 17 of the Local Authorities Elections Ordi-
nance is vital to the holding of an election and the
failure t0 comply with the requirements of the
section avoided the election,

(2) That, as the majority of the inhabitants in
e area were Muslims, speaking the Tamil language,
the notice should be published in the Tamillanguage
too to satisly the requitements of section 83 (a) of
the Ordinance.

AMUGODAGE JAMIS V5, BavasiNgaam & OTHERS

Mandamus

Time prescribed by statute for performance of
duty passed—Court in granting mandamus
has power to appoeint a date for its performance,

See Local Authorities Elections Ordinance .

Money Lending Ordinance

Maney Lending Ordinance, section 2 (1) and (2)}—
Cur a borrower ve-open a fransaction already closed
—Statute—Words reproduced from English Statule
—Clonstruction—How for English decisions of Couri
of Appeal should be followed by cur Couris.

Held ; (1) That a borrower has the right to
re-gpen a transaction under section 2, -ab-sections
{1) and (2) of the Money Lending Ordinance
alshough the transaction had already been closed
and no money is due.

(2) That it is the duty of Courts in Ceylon to
follow the decisions of the English Court of appeal
on the construction of words identical with those
ured in a Ceylon Ordinance.

Per S Jonn Beaumont.—** Mr. Wilberforce
was on safer pround when he contended that it was
the duty of Cowrts in Ceylon to follow the decision
of the English Court of Appeal on the construction
of words identical with those used in a Ceylon
QOrdinance. In the ease of Trimble vs. Hill (L. R,
8. A. C. 342) the Board expressed this opinion :

¢ Their Lordships think the Court in the colony

might well have taken this deeision (i.e., a deci-
sion of the English Court of Appeal) as an
authoritative construction of the statute. Their

Lordshins think that in eolonies where a like _

enactment has been passed by the Legislature
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the Colonial Courts should also govern them-
selves by it.”

NADARATAN CRETTIAR V8. TENNEKOON WALAUWA
MAHATMEE & ANOTHER o

'Motor Car Ordinance, No. 45 of 1938.

Motor Car Ordinance, No. 45 of 1988, section 75
(2)—Certificate of Competence—Order for Suspension
—Need tu afferd oppuriuntly to place evidence of
special circums*ances before such order.

Held : That before un order suspending a certi-
ficate of competence under section 75 (2) of the
Motor Car Ordinance is made, an aceused person

* sliould be given an opportunity to place before the
“ Court evidence of any special cireninstances that
govern hig case.

HaraMANTS SIva ve. Ponice SeraEANT Wiis-
SINGUE :

Section 4 (6) —Case stated —Form of,
See Omnibus Service Licensing Ordinarice

Muslim Law

Mustim Law—Marriage of « fewcle under twenty-
one years following Hanafi Secl—Wali not necessary
tf female had atlained ‘" bulugh > or puberiy—Ljfect
of Civil Procedure Code, Section 592 and Majority
Ordinance No. 7 of 1865 (Cap. 5i)—dA Muslim in
Ceylon alfains “* majovity > on veaching bulugh or
puberty—Mohammedan Code of 1806, repealed by the
Muslim Intestate Succession and Wulfs Ordinance
(Cap. 50) and Mustim Marriage and Divorce Regis-
traticn Ordinance (Cap. 99)—Meaning of *° Muslim
Law " in Section 50 of Cap. 99—.1 Musiin in Ceylon
5 to be governedehy the law of the Seet o which he
belongs—Section 8 (1) of Cap. 09 does nol supersede
Muslim Faw of Marriage and Divorce.

A Muslim female who had been brought up from
her infaney as a Hanafi marricd acecrding to Muslim
rites when she was of fifteen years and two months,
in age, which she alleged was past the ape of
“bulugh® (discretion). For the purpose of the
marriage she appointed by notice to the Registrar
her unele as wali, and the marriage was duly regis-
tered in accordance with the proyisions of the
Marriage and Divorce (Muslim) Ordinance (Cap. 99).

The father challenged the yalidity of the marriage
incidentally, in an application by him to be appoint-
ed as curator and guardian of his daughter.

Held : (1) That the marriage was valid. A
Muslim female in Ceylon following the Hanaf sect
and had attained the age of bulugh (discretion)
could marry without the assistance of a wali or
marriage guardian,

{2) That for the purpose of marriage a Muslim
attains * majority ™’ on reaching the age of hulugh
or puberty.

(3) That in a matter of marriage or divoree a
Muslim is governed by the law of the Sect to which
he or she belongs. ** The words ** Muslim Law
in that section {Section 50 of Cap. 99) cannot mean
anything more or less than the Muslim Law govern-

ing the Scet fo which the particular parson belongs *'.

(4) That Section 8 (1) of Cap. 99 read in conjunc-
tion with Section 50 ‘must be understood to mean
that where Muslim Law requires a bride to he repre-
sented by the wali, he shall sign the marriage

. 106
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register on her behalf; where it does not, the
signature of a wali to the marriage register is un-
necessary. The section does not supersede the
Muslim Law of Marriage and divoree,

A, H. M. AsprL CapER vs. A, R. A. Razix ¢f el

Nindagama

Grant of whole village by Sannas,
See Partition

80

40

Omnibus Service Licensing Ordinance, No.

47 of 1942,

Case stated—--Moter Car Ordinance No. 45 of 1938
«nd Omnibus Seroice Licensing Ordinance No. 47 of
1942 —Proper mode of application by Commissioner
of Motor Transport.

In staling a casc for the opinien of the Supreme
Court, the Commission should set forth the facts
tabulated in paragraphs. Opinions or ar, nis
should not be stated and there should be a definite
finding of the facts, not a verbatim statement of
the evidence, nor an approval of the contentions
of either party. The questions submitted for the
opinion of this (Supreme) Court should be clearly
set out. Any material documents which were in
evidence at the hearing before the Tribunal should
be annexed as exhibits,

CommissioNER oF Moror TransponrT v, THE
SovurH-WesTERN Bus Co., L1, & OTRERS ..,

Partition

Partitten—Aetion  for—Defendant's  dental  of
plaintiff’s tille and claim that land forms purt of
Nindagame—Grant of whole villuge by Sannas—
Puailure of defendont to prove that land folls within
viltage mentioved in grant.

Held : That where a person claims a land on a
Sannas conveying a whole village, he must establish
that the land he elaims falls within the limits of the
village at the time of the grant, for there is no
presumption that the limits of a wvillage do not
undergo chiange in course of time,

Moracopa KumariuAMy vs. WIIETUNGA &
OTHERS

Partition action—Interlocutory decree obtained
without making heirs of certain deceased
partics parties o the action—Decree affirmed
in appeal—Power of Supreme Court to vary
its decree.

See Restitutio-in-Integrum.

Partition—Co-orener acquiring prescriptive title
to divided block in liew of undivided share in and—
Heirs of such co-owner (fransferring . their rights
deseribing as  undivided shaves of whole land—
Partition sought of divided block—Transferees not
entitled o larger fractions of the corpus than set cut
in the deeds in respect of the larger corpus.

A co-owner acquired a prescriptive title fo a
divided block in lien of his undivided 1/12 share of
a land. His heirs transferred their rights in the
divided portion deseribing as fractions of the larger.
lund. In an action for partitioning the divi
block. = :
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Held : That the transferees are not entiltled to get
any larger fraction of the corpus to be partitioned
than sct out in the deeds in respect of the larger
corpus.

Arpunamy v8, ELisamamy

Paulian Action

Fraudulent  Alienation—Paulian  Action—Com-
bined with action under Secticn 247 of the Civil
Procedure Code—Onus of Proving Fraud—What
showuld be proved.

Held : (1) That in an action to set aside a sale
in fraud of creditors it must be proved that the
alience with full knowledge that the alienation was
being made to defraud creditors has participated
in the transaction.

(2) That the mere fact that the alienee simply
knows that the debtor also had other creditors is
no ground for holding that le is a participant in
the fraud, :

(3) Thut the burden of proving fraud rests upon
the plaintiff when the alienation is for valuable
consideration.

TorIAS FERNANDO V8. DoN ANDRIs APPUHAMY..,

Penal Code

Obstriction—Fiseal Officer entrusted with writ for
delivery of possession of property to person other than
purchaser at sale in evecution —Penal Code Section
153.

J became the purchaser of a property sold in
execution of a mortgage decree against the appel-
Jant, He filed a motion stating that he purchased
the property on behalf of his daughter M and her
husband S and moved that conveyance be made
put in their favour. The plaintiff having shown
no caude and M and 5 having consented the Secre-
tary executed a conveyance in their favour. Writ
of delivery of possession under section 12 of the
Mortgage Ordinance was issued and entrusted to the
Fiseal’s officer who was obstructed by the appellant.

The appellant was therenpon charged for obstruc-
tion and was convicted under section 183 of the
Penal Code.

Held : That the writ was not invalid merely
because it ordered delivery of possession to persons
other than the purchaser at the sale.

Dias v8. D Siuva (Fiscan’s OFFICER)

Conspiracy—Abetment of conspiracy—Agree-
ment an essential pre-requisite, Sections 100,
102, 113b.and 392 of Penal Code.

* See Court of Criminal Appeal

Seetions 427 and 433—Criminal trespass—Appel-
lant occupying rooms. in estale qequired by Govern-
ment—Nulice lo quit by Superiniendent of estate
after acquisition—No evidence of cecupation by
Superintendent or of annoyance o him by accused—
Accused not the servant of Superintendent—Relepan?
tnfention must be proved and not assumed—What
constitutes eriminal trespass.

The appellant, who was in occupation of two
rooms on an estate, wherein his family had lived
for nearly seventy years, was noticed to quit by
the Superintendent, R, who was under the direction
of the Assistant Government Agent of Kegalla, H,
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on his refusal to leave, he was charged and con-
victed of the offence of eriminal trespass by W-
{ully remaining in the two rooms with intent to
annoy R. The conviction was affirmed on appeal
by the Supreme Court.

The Magistrate found that R was in occupation
of the entire estate and the buildings thereon ; that
the appellant had occupied the rooms not as a
tenant but as a servant and that, when his employ-
ment was terminated by notice to quit, his conti-
nued occupation of the rooms was unlawiul and war-
ranted the conclusion that the intention of the
appellant was to annoy R, since that would be the
natural consequence of his action.

Evidence led in the case showed that the appel-
lant’s intertion was not to annoy R but to remain
on the estate where hig family had lived for ygenera-
tions and not to find himself homeless. Further,
there was no satisfactory evidence as to the
character of the appellant’s occupation, but the
facts relating to R's employment snd duties estab-
lished that the appellant was a servant of H and
not of R.

Held : (1} That ig the circumstances the Crown
had failed to prove that R was in occupation of the
estate, including the two rooms.

{2) That on the evidence there was no intention
on the part of the appellant to annoy R by remain-
ing on the estate and the lower Courts were wrong
in assuming an intention to annoy R merely because
such annoyance would be the natural consequence
of appellant’s refusal to leave.

(2) That entry upon land, made under a bona fide
claim of right, however ill-founded in law the claim
may be, does not become criminal merely because
a foreseen consequence of the entry is annoyance
to the oceupant.

(4) That to establish eriminal trespass the prosc-
cution must prove that the real or dominant intent
of the enfry was to commit an offence or to insult,
intimidate or annoy the occupant, and that any
claim or right was a mere eloak to cover the real in-
tent, or at any rate constituted no more than a
subsidiary intent.

Tne KNG vs, SELVANAYAGAM

Prescription

Preseription Ovdinance, Sections 6 and T—Action
for balance purchase money—Absence ofany ogree-
ment or undertaking in the transfer deed to pay balance
—TIs the clgim prescribed in 8 years or 6 years.

Where in a deed of transfer tlere iy a declaration
in the body of the deed that the vendor has received
the consideration and a further statement to the
effect that the vendor dees admit and acknowledge
the receipt of the consideration and contains no
statement in the attestation from which any
promise or undertaking on the part of the vendor
can be gathercd.

Held : That any claim for the balance purchase
money is prescribed in three years.

PERERA VE. JoEN APPUHAMY

Prevention of Frauds Ordinance

Prevention. of Frauds Ordinance, Seclion 2—
Notarial adreement tc purchase land—Provision that
agreement be void after expiration of three months—
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Can the period be extended by oral agreement—
Earnesl money—Default in completing transaclion—
Liability to refund.

Where a notarially attested agreement to pur-
chase land, provided that the agreement should
be null and void at the expiration of three months
from the date of its execution.

Held : (1) That after the expiry of the said
period such an agreement could in law be revived
only by another writing attested by a notary as
required by section 2 of the Prevention of Frauds
Ordinance.

(2) That the earnest money paid under such an
agreement, must be refunded if the transaction could
not be completed owing to the default of the party

- who received it.

Surpisn & ANOTHER VS, SITUNAVAKE

. Privy Council

Privy Council—Appeal with special leave—Con-
viction of appellant and another for conspiracy to
murder and the appellant for murder—Appeal o
Court of Criminal Appeal—Convictions of appeliant
affirmed —Conviction of other conspiracy gquashed
and re-trial ordered—Acquittal of other in second
[rigl—Can conviction of appellant on conspiracy
stand.

Criminal Procedure Code, Sections 180 and 184 —
Joint trial of accused—Prejudice to appellani—
Miscarriage of justice—Tesi in delermining—
Principles on which Privy Council will interfere in
criminal uppeats.

The appellant was convicted on two charges (1)
conspiracy to commit murder, (2) murder. He
was charged and tried together with ene B, who,
too, was convicted on the charge of conspiracy
with the appellant to murder her husband.

The Court of Criminal Appeal quashed the convie-
tion of B, holding that there were irregularities in
the trial for conspiracy and granted her a new trial,
but the appellant's appeal was dismissed on the
ground that there was ample evidence to establish
his guilt.

Atthe re-trial B was acquitted. On an applica-
tion by the appellant, the Privy Council granted
special leave to appeal.

At the hearing the main contentions for the appel-
lant were (a) that he suffered a miscarriage of justice
as the jury must have been unduly prejudiced
against himeby the questions put to the other
accused at the joint trial ; () that if the jury had
not been so prejudiced they might well have
aequitted him.

Held : (1) That as B has been found not guilty
of conspiracy, the proper course is to treat her
acquittal as a disposal of the charge of conspiracy
and as involving the acquittal of the appellant also
on that charge.

(2) That although there were irregularities in the
trial on the conspiracy charge, the joint trial of the
two -aceused could not be said to have seriously
prejudiced the appellant in the eyes of the jury,
as the summing-up on the murder charge was
plainly separated from the joint charge and con-
tained adequate directions to the jury.

{2) That in determining what amounts to a mis-
carriage of justice the test to be applied is whether
a reasonable jury properly directed would on the
evidence adduced have found the prisoner guilty.

- (4) That in this case a reasonable jury properly
directed would have found the appellant guilty of

28

the charge of murder inasmuch as there was ample
evidence to establish his guilt.

(5) That the time at which it falls to be deter-
mined whether the condition that the offences
alleged had been committed in the course of the
same transaction has been fulfilled so as to enable
persons aceused of different offences to be charged
and tried together as provided by scetion 184 of the
Criminal Procedure Code, is the time when the
aceusation is made and not when the trials con-
cluded and the result known.

Per Lonp Porter. —*1t may be useful to
reiterate what was said as to the functions of the
Board and the principles upon whieh their Lordship
act, the lanpuage used in Renouf vs. 4. G. for Jersey
{1936) A.C. 445 at p. 475. The wording is :—

“It may be useful fo repeat that the Board
has always treated applications for leave to
appeal, and the hearing of c¢riminul appeals so
admitted, as being upon the same footing. As
Lord Sumner, giving judgment of the Board in
Ibrahim vs. The King in 1914 A.C. 598 remarked
at page 614 : °The Board cannot give leave to
appeal where the grounds suggested could not
sustain the appeal iteelf; and, conversely, it
cannot allow an appeal on grounds that would not
have sulliced for the grant of permission to bring
it*’. He added, what is material in the present
ease : * Misdirection, as such, even irregularity
as such, will not suffice. There must be some-
thing which, in the particular ease, deprives the
accused of the substance of fair trial and the
protection of the law, or whieh, in general, tends
to divert the due and orderly administration of
the law into a new course, which may be drawn
into an evil precedent in future.” ™

DranrmaseEna ve. Tee Kine g

Privy Council—Divorce Action, Evidence Ordin-
ance, Section 112

See o

Privy Council—Certiorari —Jurisdiction of Sup-

reme Court to issue.

See Defence Regulations ...,

Privy Couneil—Criminal I'respass

See™ ive

Privy Council—Leave to appeal—Rule 1 (a) of the
Rules of Appeals (Privy Couneil) Ordinance (Cap. 85)

— Meaning of ** Final Judgment’.

In an application by one Don Vincent Algama,
the provisional trustee of the Rajamaha Vihare,
under section 82 of the Buddhist Temporalities
Ordinance for & writ requiring the applicant and
another to deliver to him possession of the property
of the Vihare, the Supreme Court set aside the order
of the District Court and granted the application on
the ground that section 82 of the Ordinance covered
de facto viharadhipatis or those who claim to be
viharadhipatis, and directed the Distriet Court
‘" tp proceed with *’ the ease.

The applicant sought leave to appeal to the
Privy Counecil from the judgment of the Supreme
Court but was opposed by the provisional trustee
on the ground thab the decision of the Supreme
Court was not a ‘*final judgment' within the
meaning of that expression in Rule 1 (2) of the Privy
Counecil Appeal Rules,

Held : That the judgment of the Supreme Court
is a ** final judgment ** within the meaning of Rule
1 (@) ; for the judgment holds that the case is one
in which the applicant’s request for a writ should be
granted. Tt finally disposed of the matters in

s wan see
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dispute between the partics, leaving only the act
of issuing the writ to be done by the District Judge.

Per Baswavare, J—" Tt would be unwise to
define the expression ‘final judgment” in the
abstract. Whether a judgment of this Court is
final or not has to be determined by an examination
oi the facts and circumstances of each case.”

BUDDRABRARKKITA THRRA vs. Aveama & SaNga-
RAKKITA THERA

Rent Restriction Act, No. 291 of 948.

Rent Restriciion Aci, No. 29 of 1948 —Section 18
(1) (c}—Landlord requires premises for ovceupation
of his sister—Meaning af ** sister dependent on him ™
—must plaintiff need be immediate—Reasonableness.

A landlord for the purpose of renting his present
residence and of moying into a smaller house sought
to eject his tenant on the ground that the premises
were tequired for his sister living with him, 7The
sister hersell owned a house and had an income of
her own.

Held : (1) That the Court should consider all the
factors relevant to the hardship caused to the
parties, and decide in favour of the purty whose
reed was greater. One of the factors iz that the
plaintiff’s need of the premisea should be ** imme-
diate *’ and not prospective.

{2) That u person owning property and having
an income cannot be a ‘' dependant ” on the land-
lord, within the meaning of the Rent Restriction
Act.

MENDIS V8, FERDINANDS

Rent R siriction Ordinance, Section 9—Tenant
sub-letting the Izased premises without prior consent
of landlord in writing—Can landlord sue such tenany
for ejectment without terminating tenancy by notice.

Held : That a landlord is entitled to institute
an action in ejectment under gection 9 of the Rent
Restriction Ordinanee No. 29 of 1948 without
terminating the tenaney by notiee.

Wimarasuniva v, PoNNIan

Reni Restriction Ordinance No, 60 of 1942—Snle
of lease of boutique priov to aren broughi wunder
operalion af Ovdinance—Purchaser enfering into
lease bond prayiding for advance deposit and paymeni
of annwual rent by monihly instaiments —Fatlure to
pay monthly instalments which exceed authorised rent
—Aetion to recover vent and for ejectment—HRent
Restriction Act of 1948 coming into operation pend-
ing actien—Its  applicability— Plaintiffs right fo
recover rent originally agreed upon.

" The plaintiff sold by public auction the lease of
a boutique for a period of four years from 1-7-1047
and the defendant became purchaser thereof at
Rs, 2,150 a year. Accordingly o lease-bond dated
7-4-1947 was executed paying the plaintiff a sum
of Rs, 1,433:38 as an advance and further providing
that the annual rental should be paid in monthly
instalments of Rs, 17916, the 15t becoming payable
on 30-6-1947 apd the others on the last day of each
month,

The defendant paid the Ist instalment and
defaulted thereafter. On 2-6-1948 the plaintiff
instituted this action for (i) the recovery of the rent
due after giving credit for the pdvance, and (ii) for
ejectment,
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The defendant vesisted the plaintiff’s claim on
the grounds : —

{e) that the plaintif was not entitled to receive
Hs. 179-16 per month in view of the provi-
sions of the Rent Restriction Ordinance No.
60 of 1942,

(b) that under the Rent Restriction Act of 1948
{which eame into operation on 1-1-1949) he
was not entitled to retain in his hands more
than 3 months’ renl as advance,

It is common ground that the Rent Restriction
Ordinance came into operation in the arex on
10-7-1947 and that the authorised rent of the
premises was Rs. 50 per month.

Held : (i) That the advance payment must be
treated as a deposit made to secure the repayment
of the rent.

(ii) That the provisions of the Rent Restriction
Act of 1048 did not apply to this ease as it came
into operation after the institution of this case.

(iii) That the plaintiff was not entitled to recover
any rent in excess of the authorised remt from
10-7-1947, the date in which the Ordinance came
into operation in the area,

SantniA Dias vs, LawnenceE PEIRIS

Restitutio-in-Integrum

Restitutio in inteprum—Pariition action —Heirs
of party deccased subsiitited—Substituted heir dead—
Ingerlocutory decree oblained without making heirs
of substituled heir and other heirs parties—Decree
affirmed in appeal—Power of Supreme Court o vary
ity decree not binding and can be sel aside where
principles of natural justice violated —Sections 36 and
37, Courls Ordinance, Section 776, Civil Procedure
Cude.

In a pattition action the Distriet Court directed
that the heirs of one Nangi, who was dead, should
be substituted as parties for proceeding with the
action, Buineris, one of the heirs of Nangi, was
made a party, but after his death the respondents
without substituting Saineris’ widow and children
ae parbies obtained an interlocutory deeree, which
was allirmed in appeul by the Supreme Court. The
widow sought to set aside the deerce by way of
restiiutio in integrum alleging in her petition that
various parties had died and that no steps had been
taken to substitute their heirs, including herself
and her children, in the course of the action.

It was contended on behalf of the respondents
that the order of the District Court did not purport
to substitute the heirs of Nangi as defendants in
the partition action and therefore the petitioners
had no status to make this application, and further
that the Supreme Court in granting the relief
would in effect be varying its decree, which it had
not the power to do.

Held : (1) That the order of the District Court
was to substitute Saineris and his heirs as defen-
dants to this action and therefore the petitioners
had status to move for relief to the Supreme Court,
and that there was no other remedy available to
them. :

(2) That the interlocutory decree was not binding

on the potitioners as they were not substitufed

parties on Saineris’ death,
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(3) That the Supreme Court has power to grant permanently open. There was g canvas over the
relief in this case as the principles of natural justice counter and the place was illuminated by electric
have been violated, lights from current taken {rom the main building,

He was convicted for keeping the shop epen in

WisesINGEE vs, MigEL & Orpens .., . 86 Lreach of the preseriked hours.

It was contended on his behalf that his place of

Sannas business did not constitute a ** shop »* as defined in
. . o O:dinance No. 66 of 1938, as it was not a compact

Grant of whole village by Sunnas—Claimant of building with facilitice for means and sanitation
land must prove that the lund falls within the and eapable of being closed or open by the oceupant.

limits of the village at the time of the grant. Held : That the appellant’s place of business is

See Partiticn .. 40 | @ *shop ' within the meaning of section 31 (1) of

S h the Shops Ordinance No. €6 of 1948,

earc _
NADARAJAH, INSPECTOR 0¥ LABOUR vi. PIVASENA
_ Search without warrant—Admissibility of evi-
" dence so obtained.
See Exeise Ordinance 8 | Statute
v Sentence Construction of—Words reproduced from English
statute,

Youthful offender—Sentence—Principles determan- See Money Lending Ordinance
ing it—=Secticn 21 of Children’s and Young Person’s
Ordinance —Welfare of the young pevson should be Telecommunication Ordinance, No. 50 of
the paramount censideration—Section 325 (2), Crimi- 1944
nal Procedure Code.
w1t.AI.1 b;ﬂrgifenﬁf::: 223 ;’:;?f;ﬁ”’e Ygseuimirﬁgﬁ Telecommunication Ovdinance, No, 50 of 1044,

e Tal i {5 stan e - : . o el i
the charge, but he pleaded guilty to the offence of Seolton 4o Lonsrurieos of ——-erefd;wr.wn of Magis
afal Lonlnemeit: mider Reation 932 of t trate wnder Section 152 (3) of the Criminal Procedure
VLOTSH, o R a0 12 Code to try offences indictable wnder the Ordinance.
Penal Code. The boy was found on medical and Held : That : (gt + coation
other evidence to be intellivent, co-operative and eld ; Thation:a:PLOPET ICONSLEUCLON OF SECL -
amenable to discipline and DC‘%]]'lh]E of boing edu- 43 of the Telecommunication Ordinance the Juris-
s S g = icti | Magistrate secti 52 (3) of the
cated to be a good citizen. IZ?;IEtI(?II ol '}Iagtstt ates ‘under ‘-CCL_IDI_I 152 : g

The Court in the circumstances was of opinien tl;:';?"hé:;e: r&fﬁiﬁn’m{éOgtlt;?::é?fgeligg?eﬁ;:dnz;l.
that in the best interests of the accused and society, wup,{ Wt g ‘c‘{ ercise the special power conferred on
which is the underlying principle of scetion 21 of { ililn by the iJI'D\«‘i‘it-) o scctim; 48
the unproclaimed Children’s and Young Person’s : o e
Ordinance, and beeause of the absence of aflequate GUNAWARDENA, ASSISTANT ENGINEER, C. i. o,
machinery to carry out the objects of the Ordinanee, o
the accused should be discharged subject to condi- ¥Fe¥ LA LINO AR
tions under section 823 (2) and 326 (2) (¢) of the
Criminal Procedure Code.

Thesawalamai

Rix vs, W. A. JAYASENA alias JAYVASINGHE 71 - . Toffua M 1 Hiahii and

hestawalamai—Jaffna Matrimonial IRights an

Sentence— Unsworn stalement regarding accused— Inheritance Crdinance (Cap. 48), Sections 19 and 20—
Magistrate influenced by. Amending Ordinance No. 58 of 1947—Is it reiro-

Where in determining the sentence to be passed spective in effect—Interpretation Ordinance (Cap. 2),
on an accuied person  the learned Magistrate Sea{::m :;.f . S it
appeared to Have been influenced by the unsworn he defendant, a Jaffna Tamil, purc sed a
statement of a Police officer regarding the accused. gshare of a land during the _subslstence _of ]11_3 marri-

Held : That the sentence should be set aside. age with the plaintiffs’ sister who died in 1040,

Per Basnavaxe, J—The sentence of a Court Alter the wifc:s death lhef plaintiffs claimed a half-
i& a part of its judgment and it cannot be based on :ls_llu.re lffw Emi rc':md mte;f:;s o:;eti_;i c%;ml:lilg 3‘1:]1.: 21‘1;

aterial which is not legal evidence. ormed aietam property under sectior .
i i E : of (Jaffna) Matrimenial Rights and Inheritance

MAILVAGANAM VS, Sus-INSPECTOR oF Porice ... 108 |  Ordinance (Chap, 4). _

The defendant contended that the plaintitls were
ops Ordinance, No. 66 of 1938. not entitled to any rights in view cof scctions 19 and
Shop ! 20 of Ordinance No. 50 of 1947 which replaced the

Shops Ordinance 66 of 1938—Meaning of ** Shop "’ said two sections relied on by the plaintiffs.

— Pertion of hotel building used for textile business— Held : That as the amending Ordinance No. 58
Permanent structure and regular business—Does it of 1947 was retrospective in its operation the Plam-
constitute a ' Shop. tiffs did not become entitled to the rights claimed.

In a part of a building deseribed as a hotel, the Per NaganiNoan, J.—Where a judgment of a
appellant transacted business as a_retail dealer in lower Court is affirmed without reasons being given
textiles. The portion he occupied was separated by this Court it is incorrect to treat the judgment
by a partition and in front of it was a counter on of the lower Court either as a Jjudgment of this Court
which his goods were displayed. On either side or as u judgment W}élch has any binding effect on
of the counter were two doors of the entrance left | this Court.
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Only when this Court expressly adopts a judg- | Shop
ment of the lower Court as its own can the judgment
of the lower Court be treated as being invested with ] See Shops Ordinance ... v 11D

. that gharacter whereby it is enabled to be regarded
as a pronouncement having a binding effect on this

Court. | Muslim Law
T'he amending Ordinance has the effect of declar- (in Section 50 of Chap 99)
ing what was always the law and its operation B W i s 60
therefore cannot be confined to any period sub- .
sequent to when it became law. ‘or other person or tribunal® (in scction 42,
KaTamrr 5 MANI 65 | AT
: IAMBY V5. SUBRAMANIAM X
o AR ' See Defence Regulations e 83
Vendor and Purchaser )
. . Wﬂt . -
Action for balance purchase money—Absence of :
ugreement to pay balance—When is claim | Writ for delivery of possession of property to
preseribed. " person otfier than purchaser ut sale in execu-
See Prescription o, OO N Nok: invatid. _
Ste Penal Code S
Words and Phrases
. % Tinal judgment,” Youthful Offender
See Privy Council . 3 -
Principles determing sentence to be passed on
* Bister dependant.”™ | youthful offender.
See Rent Restriction Act ... v 41 See Senlence - M
e
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Vol, XLIIT - 1
IN THE PRIVY COUNCIL

Present; Lorp PorTiER, LorD Oaxsey, Lorp RADCLIFFE, SR JoHN ! o,

BeaumonT, Sir LioNeEL LEAcH, 7 ”'“aa

SE== = e 2 Hm:" :

KANNANGARA ARATCHIGE DHARMASENA vs, THE KING ¢ >~
FROM THE SUPREME COURT OF CEYLON. g

Appeal No. 34 of 1949,
Reasons for Report of the Lords of the Judicial Commiltee of the Privy Council,
Delivered on @ 14th June, 1950,

Privy Council—Appeal with special leave—Conviction of appellant and another for conspiracy to
murder and the appellant for murder—Appeal to Court of Criminal Appeal—Convictions of appellant
affirmed—Conviction of other of conspiracy quashed and re-trial ordered—dAequittal of other in second
trial—Can conviction of appellant on conspiracy stand.

Criminal Procedure Code, sections 180 and 184—Joint trial of aceused —Prejudice to appellant—
Miscarriage of justice—Test in determining—Principles on which Privy Council will interfere in criminal
appeals.

The appellant was convicted on two charges (1) conspiracy to commit murder, (2) murder, He was charged
and tried together with one B, who, too, was convicted on the charge of conspiracy with the appellant to murder her
husband.

The Court of Criminal Appeal quashed the conviction of B, holding that there were irregularities in the trial for
conspiracy and granted her 2 new trial, but the appellant’s appeal was dismissed on the ground that there was ample
evidence to establish his guilt.

At the re-trial B was aequitted. On an application by the appellant, the Privy Council granted special leave to
appeal.

e At the hesring the main contentions for the appellant were (a) that he suffered a miscarriage of justice as the

jury must have been unduly prejudiced against him by the questions put to the other accused at the joint trial ; (b)
that if the jury had not been so prejudiced they might well have acquitted him.

Held : (1) That as B has been found not guilty of conspiracy, the proper course is to treat her acquittal as a

disposal of the charge of conspiracy and as involving the acquittal of the appellant also on that charge.

(2) That although there were irregularities in the trial on the conspiracy charge, the joint trial of the two
accused could not be said to have seriously prejudiced the appellant in the eyes of the jury, as the
summing-up on the murder charge was plainly separated from the joint charge and contained adequate

= directions to the jury.

(8) That in determining what amounts to a miscarriage of justice the test to be applied is whether a
reasonable jury properly directed would on the evidence adduced have found the prisaner guilty.

(4) That in this ease a reasonable jury properly directed would have found the appellant guilty of the
charge of murder inasmuch as there was ample evidence to establish his guilt.

4(5) That the time at which it falls to be determined wwhether the condition that the offences alleged had

been committed in the course of the same transaction has been fulfilled so as to enable persons accused
of different offences to be charged and tried together as provided by section 184 of the Criminal

Procedure Code, is the time when the aceusationis made and not when the trialis concluded and the
result known,

Per Lorp PoRTER.—" Tt may be useful to reiterate what was said as to the functions of the Board and the
prineiples upon which their Lordships act, the language used in Renouf v. 4. G- for Jersey (1936) A.C. 445 st p. 475.
The wording is :— L

It may be useful to repeat that the Board has always treated applications for leave to appeal, and the
hearing of criminal appeals so admitted, as being upon the same footing. As Lord Sumner, giving the judgment
of the Board in Ibrahim vs. The King in 1914 A.C. 599 remarked at page 614: ‘ The Board cannot give leave to
appeal where the grounds suggested could not sustain the appeal itself; and, conversely, it cannot allow an appeal on
grounds that would not have sufficed for the grant of permission to bring it °. He added, what is material in the present
case : * Misdirection, as such, even irregularity as such, will not suffice. There must be something which, in the parti-
cular case, deprives the accused of the substance of fair trial and the protection of the law, or which, in general, tends
to divert 1’:he due and orderly administration of the law into a new course, which may be drawn into an evil precedent
in future.” : e 2

Granville Sharp, K.C., with Dingle Foot, for the appellant,
- Frank Gahan, for the respondent. 3
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Vol. XLITI

Delivered by LorD PORTER.

This is an appeal, by special leave,* from a
judgment of the Court of Criminal Appeal of
Ceylon, dated the 16th March, 1949, dismissing
the appellant’s appeal against this conviction on
the 8rd February, 1949, at the Sessions of the
Supreme Court of Ceylon sitting at Colombo, on
two charges. viz.: conspiracy to commit murder
and murder.

The appellant was charged and tried together
with one Beatrice Maude de Silva Seneviratne

upon an indictment dated the 18th June, 1949,

containing three counts in the following terms :

(1) That between the 1st and 8th day of
November, 1947, at Nugegoda and Kotahena
in the distriet of Colombo, you did agree to
commit or act together with a common purpose
for or in committing an offence to wit, the
murder of one Govipolagodage Dionysius de
Silva Seneviratne of No. 107, College Street,

Kotahena, and that you have thereby com- !

mitted the offence of conspiracy to commit
murder in consequence of which conspiracy the
said offence of murder was committed ; and
that you have therchy committed an offence
punishable under Section 1138 read with
Sections 206 and 102 of the Penal Code.

(2) That on or about 7th November, 1947,
at Kotahena in the district of Colombo, and in
the course of the same transaction as sct out
in count (1) above, you Kannangara Aratchige

+ Dharmasena alias Baas did commit murder by
causing the death of the said Govipolagodage
Dionysius de Silva Seneviratne ; and that you
‘have thereby committed an offence punishable
under Section 296 of the Penal Code.

(8) That between the dates mentioned in
count (1) above, you Beatrice Maude de Silva
Seneviratne did abet the said Kannangara
Aratchige Dharmasena alias Baas, the first
accused, in the commission of the offence set
out in count (2) above which said offence was
committed in consequence of such abetment
and that you have therchy committed an
offence punishable under Section 296 read with
Section 102 of the Penal Code.

Govipolagodage Dionysius de Silva Seneviratne
who undoubtedly was murdered by someone was
the husband of the second accused.

Before the trial opened, counsel for each of the
accused made an application that their respective
clients should be tried separately, claiming that
they would be, seriously prejudiced if tried to-
gether. The application, however, was refused.

As a result of this refusal the two accused
persons were tricd together both upon the count
for conspiracy and upon the two separate in-
dividual counts,

The justification for this action is to be found
in Sections 180 and 184 of the Criminal Procedure
Code of Ceylon. Their terms arc as follows :—

“ Seetion 180, (1) Ifin one series of acts so
connected together as to form the same trans-
action more offences than one are committed
by the same person he may be charged with
and tried at one trial for every such offence,
and in trials before the Supreme Court or g7
District Court such charges may be included in
one and the same indictment,

(2) If the acts alleged constitute an offence
falling within two or more separate definitions
of any law in foree for the time being py which
offences are defined or punished the person
accused of them may be charged with and tried
at one trial for each of such offences, and in
trials before the Supreme Court or a District
Court such charges may be included in oneand
the same indietment, -

(8) If several acts, of which one or more than
one would by itself or themselves constitute an
offence, constitute when combined a different
offence the person accused of them may bee
charged with and tried at one trial for the
offence constituted by such acts when combined
and for any offence constituted by any one or
more of such aets, and in trials before the
Supreme Court or a District Court such charges
may be included in one and the same indiet-
ment.

(4) Nothing contained in this sectiori shall,
affect Section 67 of the Penal Code.”

* Section 184. When more persons than one
are accused of jointly committing the same
offence or of diffcrent offences egmmitted in
the same offence or of different offerices com-
mitted in the same transaction or when one
person is accused of committing any offence
and another of abetment of or attempt to
commit such offence, they may be charged and
tried together or separately as the court thinks
fit ; and the provisions contained in the former
part of this Chapter shall apg]y to all such
charges.”

It was at one time contended on behalf of the
appellant that the refusal by the learned Judge
to separate the trials of the two accused was
erroneous in law, gravely prejudicial to the
appellant and antounted to a substantial mis-
carriage of justice, It was, however, afterwards

® * See end of Judgment,

Page T» B
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1950 —LoRrD PORfER—Kanmngard Avratchige Dharmasena

vs. The King

conceded that this contention could not prevail
in face of the decision in Babulal Choukhani vs.
The King-Emperor (L.R. 65 LA, 158) where their
Lordships held that the time at which it falls to
be determined whether the condition that the
offences alleged had been committed in the course
of the same transaction has been fulfilled so as to
enable persons accused of different offences to be
charged and tried together as provided by Section
239 of the Indian Code of Criminal Procedure
(which is identical with Section 184 of the Ceylon
Act) is the time when the accusation is made and

not when the trial is eoncluded and the result |
The charges, it was held, have to he
framed for better or worse at an carly stage of |

known.

the proceedings and it would he paradoxical if
it could not be determined until the end of the
trial whether it was legal or illegal. It was for
the Judge bearing these considerations in mind
to use his diserction,

In the light of this decision the appellant’s
advisers were plainly right in not persisting in

the eontention that the two accused were Im- |

properly tried together on the three charges

* framed.

1]

It was however further urged that the indict-
ment in fact charged only the crime of conspiracy
and merely added murder as part of the cons-
piracy but not as 4 separate charge.

This result was said to follow from the insertion
in count (2) of the words *“ in the course of the
same transaction as sct out in count (1) . Their
Lordships do not find themselves able to accept
this view. In their opinion the addition of these
words docs not limit the charge preferred to an
allegation of conspiracy only ; they are necessary
in order to show that the three offences alleged
were committed in the course of the same trans-
action. Nevertheless they still leave a separate
and independent charge of murder by the appell-
ant. This view is supported by a rcference to
Section 167 (4) of the Code which enacts that
* The law and section of the law under which
the offence said to have been committed is punish-
able shall be mentioned in the chavge . If then
count (2) charged or intended te charge cons-
piracy.it must needs contain a refercnee to
Section 118r of the Penal Code whereas Section
206 which prescribes the punishment for murder
is alone referred to. So far, therefore, as this
technical objection is concernad their Lordships
rejeet the appellant’s argument.

“The trial took place before a Judge and jury.

| In his summing-up the learned Judge directed

the jury upon the charges of conspiracy and of
murder but told them that the accusation of
abetment was so invelved with that of conspiracy
that unless they found the conspiracy proved
they should acquit Mrs. Seneviratne of abetment
also. The jury in their verdiet found both the
accused guilty of conspiracy to murder and the

| appellant guilty of murder but in accordance

with the Judge’s direetion made no finding as to
abetment and that charge may now be dis-
regarded.

From this finding both appcaled te the Court
of Criminal Appeal and that Court quashed the
eonviction of Mrs, Seneviratne and granted a new
trial in her case under the power contained in

' Section 5 (2) of the Criminal Appeal Ordinance of

Ceylon No. 28 of 1988, The cxact method to be
adopted in exercising the power given in this
section is not very eclear but it seems that the
correct procedure under the Ordinance is to quash
the conviction. A quashed conviction however
does not acquit the appellant of the erime charged.
It merely makes the previous convietion abortive,
If it is intended to direct a judgment of acquittal
to be entered it must be done in terms. If this
step is not taken, a new trial may be ordered
though the convietion has been quashed, as has
been done in this case.

Whilst the Court of Criminal Appeal so treated
the case of Mrs, Seneviratne, they dismissed both
appeals by the appellant saying that even without
the evidence of one witness, viz,, Alice Nons,
whose testimony will be referred to later, there
wag ample evidenee to establish the guilt of the
appellant,

As a result of the order of the Court of Criminal
Appeal Mrs. Seneviratne was re-tried and at the
second trial Alice Nona, who was an important
if not vital witness for the prosecution, proved so
unreliable that the jury stopped the case on the
invitation of the learned Judge who tried it and
found the accused woman not guilty. After this
verdict the position was that of two conspirators
one had been found guilty by one jury and the
other aequitted by another. |

In their Lordships’ opinion this is an impossible
result where conspiracy is concerned, Tt is well-
established law that if two persons are accused
of conspiracy and one is acquitted the other must
also cscape condemnation., Two at least are
required to commit the crime of conspiracy ; one
alone cannot do so. In the present case the only
conspirators suggested were the two accused
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persons and there were no others known or un-
known who might have participated in the erime.
It is true that one conspirator may be tried and
convieted in the absence of his companions in
crime R. vs. Ahearne, 6 Cox 6, but where two have
been tried together so that the only possible
verdict is either that both are or neither is guilty,
an order for the retrial of one makes it imperative
that the other should alse be retried. In their
Lordships’ opinion therefore,if two persons are
aceused of a criminal conspiracy and convicted

and on appeal one can be and is sent for retrial, |

the other should be sent at the same time for
retrial also upon that charge so that both may be
convicted or acquitted together. In the present
case in as much as Mis. Seneviratne has been
found not guilty” of conspiracy, their Lordships
think the proper course is to treat her acquittal
as a disposal of the charge of conspiracy and as
involving the acquittal of the appellant also on
that charge. The appeal against conviction on
that count should accordingly be allowed.

But though the appellant’s conviction on the
charge of conspiracy should in their Lordships’
view have been quashed together with that of
his alleged co-conspirator and though he, like
her, should have been sent for retrial and must
now be acquitted, yet there remains the question
whether he should also have been aequitted of
the eharge of murder.

A number of grounds on which it is contended
that the appellant suffered a miscarriage of justice
have been put forward but in substance they may
now be reduced to two: (1) that the jury must
have been unduly prejudiced against him by the
questions put to the other accused and (2) that
if it had not been so prejudiced the jury might
well have acquitted him. Undoubtedly there
were irregularities in the trial for conspiraey
which the Court of Criminal Appeal in Ceylon
held to have been unduly prejudicial to the
accused woman. In their judgment they say -2

“ It is, of course, always proper for a Judge—
he has the power and it is his duty at times—
to put such additional questions to the witnesses
as seem to him desirable to elicit the truth.
The part which a Judge ought to take while
.witnesses are giving their evidence must, of
course, rest with his diseretion. But with the
utmost respect to the Judge, it was, I think,
unfortunate that he took so large a part in
examining the appellant. Though he was en-
deavouring te ascertain the truth, in the
manner which at the moment seemed to him
most convenient, there was = tendenecy topress

the appellant on more than one ogeasio

i

importance and power of his office, and the
theory and rule requiring impazrtial conduct on
his part, make his slightest action of great
weight with the jury. If he takes upon him-
self the burden of the eross-examination of the
accused, when the government is represented
by competent counsel, and conducts the exami-
nation in a manner hostile to the accused and
suggesting that he is satisfied of the guilt of the
accused, as some of the questions do, the im-
pression would probably be produced on the
minds of the jury that the Judge was of the
fixed opinion that the accused was guilty and
should be convicted. This would not be fair
to the accused, for she is entiled to the benefit
of the presumption of innocence by both Judge
and jury till her guilt is proved. If the jury
is inadvertently led to believe that the Judge
does not regard that presumption, they may
also disregard it."”

Strictly of course this eriticism is concerned
with the case against Mrs. Sencviratne alone, but
a finding against her in a case of conspiracy is
bound to influence to some extent the attitude
of the jury towards the appellant. '

Moreover the evidence of Alice Nona purported
to implicate him as well as her in the alleged
conspiracy. Bearing these circumstances in mind

| their Lordships have to decide whether the

appellant’s conviction for murder should or should
not be affirmed and to determine the principles
which should guide their decision. The prineiples
upon which the Board must be guided in reaching
a conclusion upon this matter are that they must
keep in mind the provisions of Section 5 (1) of the
Ordinance of 1938 which declares :—

“ The Court of Criminal Appeal on any such
appeal against conviction shall allow the appeal
if they think that the verdict of the jury should
be set aside on the ground that it is unreason-
able or cannot be supported having regard to
the evidence, or that the judgment of the court
before which the appellant was convicted should
be set aside on the ground of a wrong decision
of any question of law or that on any ground
there was a misearriage of justice, and in any
other ease shall dismiss the appeal ; :

Provided that the court may, notwithstand-
ing that they are of opinion that the point
raised in the appeal might be decided in favour
of the appellant, dismiss the appeal if they
consider that no substantial miscarriage of
justice has actually occurred.”

and must bear in mind that they are not them-

sy The ' selves a Court of Criminal Appeal.
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In determining what amounts to a serious mis-
carriage of justice their Lordships have the
guidance of English decisions upon wording which
is the same as and is obviously copied from
Section 4 (1) of the English Act of 1907.

For the present purpose it is enough to refer
to R. vs. Haddy (1944 1 K.B. 442) which was
approved in the House of Lords in Stirland vs.
Director of Public Prosecutions (1944 A.C. 315),
Viscount Simon’s words in the latter case sum
up the matter. He says:—

Apart altogether from the impeached ques-
tions (which the Common Serjeant in his
summing-up advised the jury entirely to dis-
regard), there was an overwhelming ease proved
against the appellant. When the transeript is
examined it is evident that no reasonable jury,
after a proper summing-up, could have failed
to conviet the appellant on the rest of the
evidence to which no objection could be taken.
There was, therefore, no miscarriage of justice,
and this is the proper test to determine whether
the proviso to Section 4, Sub-section (1) of the
Criminal Appeal Act, 1907, should be applied.

The passage in Woolmington vs. Direclor of

Public Proseeutions (1935) A.C. 462, 482, 488
where Viscount Sankey L.C. observed that in
that case, if the jury had been properly directed
it could not be affirmed that they would have
‘inevitably * come to the same conclusion
should be understood as applying this test.
A perverse jury might conceivably announce a
verdict of acquittal in the teeth of all the
evidence, but the provision that the Court of
Criminal Appeal may dismiss the appeal if they
consider that no substantial miscarriage of
justice has actually occurred in eonvicting the
accused assumes a situation where a reasonable
jury, after being properly directed, would, on
the evidence properly admissible, without
doubt convict. That assumption, as the Court
of Criminal Appeal intimated, may be safely
made in the present case. The Court of
Criminal Appeal has recently in R. vs. Haddy
(1944) K.B. 442 correctly interpreted section 4
sub-section (1) of the Criminal Appeal Act and
the observation above quoted from Woolming-
fon’'s case in exactly this sense.”

What then their Lordships have to determine is

whether a reasonable jury properly directed

would on the evidence adduced have found the .

appellant guilty of murder.

That there is ample and morc than ample
evidence upon which a jury could de so is un-
doubted. : ;

Some one murdered Govipolagodage Senevi-
ratne in his own house between 9 o’clock and
9-30 on the 7th November, 1947. The post-
mortem revealed that he had died as the result
of a violent attack with a sharp instrument with
which he had been struck with foree a number of
times and death was duc to haemorrhage and
shoek from multiple incised wounds in the neck.

The evidence against the appellant on this
part of the case is perhaps most conveniently set
out in tabulated form.

(1) Three witnesses who had ample opportu-
nities of observing him identified him as having
been near the spot on the day in question at the
time when the murder must have taken place
and said that he had come from the back com-
pound of the dead man’s house.

(2) According to their evidence he had covered
his head with a sarong belonging to the deceased’s
son and was carrying a hand-bag and knife. When
challenged he threatened one of these witnesses
with the knife. :

(8) Another of these witnesses tried to stop
him but he escaped, dropped the knife and hand-
bag in a rampe bush and throwing off the sarong
ran towards Alwis Street. The knife and hand-
bag were afterwards found by the police in this
spot.

(4) A fourth witness who was repairing the
roof of a house in Alwis Place saw the appellant
run under the portico of the house where he was
working and force his way through the zine sheets
of a boundary fence. He afterwards found a coat
on the ground below the spot at which he was
working. This witness like the others identified
the appellant at an identification parade held
before the learned Magistrate. It is true that
one witness who said he saw some one running
along Alwis Place failed to identify the appellant
as the runner but that failure is of little import-
ance in the face of the confident identification of
the other four.

(5) The knife, bag, sarong and coat were all
imbued with human blood and to the knife
human hair of the colour and texture of the dead
man was found adhering.

(6) About 3 to 8-80 on the afternoon of the
7th November the appcllant came to the shop at
Nugegoda which is occupied by a earpenter and
by a smith. He brought with him a block of

| wood, a bolt of iron with a nut underneath:and
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a piece of iron which had been flattened for a | and was found to have an oblique incised wound

knife. He also brought two washers and a nut.
He first asked the carpenter to make him a herb-
cutter which he required that day. The earpen-
ter referred him to the blacksmith who rejected
the knife as unsuitable because it was of iron
whereas it should have been of steel, and the
wood as having marks upon it made by the
cutting knife, The blacksmith was unable to
finish the work that day, but finished the cutter
next morning after fitting to it a fresh knife
and a fresh piece of wood. The appellant how-
ever had been arrested meanwhile and the knife
and its accompaniments were handed over to the
police,

The articles from the compound at the deccased’s
house and the other articles mentioned above
were sent to the Government Analyst and these
included the knife recovered from the rampe bush
and the bolt which the appellant had brought to
the blacksmith’s shop. At the trial this witness
was asked to reconstruct the herb-cutter with
the knife which had been recovered instead of
that made by the blacksmith. According to his
evidence the bolt would leave two roughly circular
marks on either side of any piece of metal attached
to it and the recovered knife had in fact two
cireular marks, one on cach side, which correspond
in shape and area to the two marks that would
be preduced by the inner side of the bolt. From
their appearance the inference therefore was
justified that the recovered knife must have been
attached to this bolt for some time. The appel-
lant urges in answer that another knife had been
found lying on the table on his premises to which
the operating knife of a herb-cutter would be
attached and his wife stated that the knife so
found was the only one which they possessed and
was that actually in use by the appellant and
further that some difficulty was experienced in
fixing the knife to the bolt.

The first of these points is disposed of by the
evidence of the Government Analyst who says in
terms that that knife could never have been fitted
to the herb-cutter and the second is only true to
the extent that-there was a small projection half
way down the thread ofthe bolt which necessitated
the use of a little force if the screw was to go
beyond it—an eventuality which was by nomeans
certain. But in any case the witness had no
doubt that the knife used to kill the deccased
fitted into the bolt which the accused took to the
blacksmith.

(7) The appellant was examined by a doctor
on the day on which the muraer was committed

over the inner prominenee of his right ankle and
an abrasion. These injurics could not have been
caused by a dog bite as was suggested on behalf
of the appellant or by a knife but were consistent
with injuries eaused by the appellant drawing his
leg upward when passing through a fenee con-
structed of galyanized iron or zine sheets with
sharp edges.

(8) On the morning of the murder the appellant
borrowed an umbrella from a neighbour between
the hours of 7-30 and 8 a.m. The umbrella was

| never returned but according to the police evi- -
' dence an umbrella was found by 1-80 on the day

of the murder leaning against the wall near a pool
of blood and was identified ashis by the neighbour.

| The only answer made on behalf of the accused

was an assertion by his wife that the police had
conspired to entrap her husband and in order to
bring the conspiraey toa suceessful conclusion
had removed the umbrella from his house when
they came to arrest him. The lady's evidence
however as to the knife and on other matters as
appears below is inconsistent with the established
evidenee and could not be aceepted.

(#) Finally, the accused man did not himself
give evidence at the trial as to his movements on
the day in guestion though his wife was called
on his behalf and testified that with the exception
of a brief and immaterial interval he was at home
all day. This evidence is not only in eonfiict
with that given by the four witnesses referred to
above but also with that of the carpenter and
blacksmith who spoke to his having visited them
that afternoon.

On this evidence it is plain that there was ample
material on which a jury could conviet the
appellant,

But it is said that as a result of the joint trial
of the two accused he was seriously prejudiced
in the eves of the jury by the undue intervention
of the learned Comumissioner in the examination
of Mrs, Seneviratne and his dramatic reconstruc-
tion of the steps taken which led up to the crime
and which the evidence does not warrant, In
particular it was pointed out that unless there
was a conspiracy, no motive for the murder by
the accused of a personal friend had been estab-
lished ; that in the summing-up the presenee of
the accused on the premises on the fatal day had
been assumed ; that the evidence of Alice Nona
could not be, and at the second trial was not,
accepted and that the suggestion that the coat
and sandals found on the spot were those of the
appellant was unwarranted. .
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