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(1) Footnote on p. 17 should be read as “ Vide Milne and Craig’s Reports Vol. 3, p. 584.

(‘)

was a sufficient acceptance of

—

--------------

2) 9th line from the bottom of page 131 should be read as ‘ I am of opinion that there



- DIGEST

Administrators
Persons subject to Thesawalamai— Death of one spouse— Righls of administrator as
regards thediatetam property for purposes of administration.

See Thesawalamai

Appeal
Appeal to the Privy Council—Point not dealt with by the decree of the Supreme Court—
Can it be raised in the Privy Council—In what circumstances will the Privy Council
not grant an adjournment of an appeal to enable the appellant to present a petition for
special leave to appeal so as to enable him to appeal on a question not dealt with by the
decree of the Supreme Courl.

Held : That it was too late for the appellant to seek to found any case on the
earlier decree.

DASSENAIKE VS. DASSENAIKE ALIAS V. M. GILIMALE oo i

Appeal—Supreme Court—When may a new question which should have been put
in issue at the trial be raised in appeal for the first time.

See Buddhist Temporalities o e o

Bills of Exchange
Bills of Exchange Ordinance No. 25 of 1927—Promissory note made at Negombo—
Place of payment not specified in note—W here can action on the note be filed—Executrix
de son tort—Test of liability for debts of deceased.

Held : That, as there were no circumstances from which it can be gathered
that the place where payment is to be made was Negombo, the notes were not payable
at a particular place and presentment for payment is not necessary to render the

maker liable.
STORER VS. SINTHAMANY CHETTIAR
Bills of Exchange Ordinance No. 25 of 1927—Promissory note in Sinhalese—Note

payable < to anyone presenting on his behalf ”* —Are the words sufficient to indicate
the payee with sufficient certainty.

Held : That the words were sufficient to indicate the payee of the note with

reasonable certainty.
SILVA VS. JAYAWEERA A " b

Buddhist Temporalities |
Buddhist Law— Acquisition of property by incumbent of Buddhist Temple—Buddhust

Temporalities Ordinance No. 8 of 1905—Appeal—Can a new question which should
have been put in issue at the irial be raised in appeal.

116

75

78

177

179



(i )

Held : (i) 'That property dedicated to a vikare is the property of the incumbent
for the time being, for the purposes of his office, including his own support and the
maintenance of the temple and its services and that, on his death, it passes to the
succeeding incumbent.

(ii) That an appellant cannot, in an appeal before the Privy Council, raise
questions which should have been put in issue at the trial.

DHAMMANANDA vs. DoN DAviTH RANASINGHE & OTHERS 3'2 78

Burden of Proof
Proof of Will—On whom does onus lie.

Sce Evidence o i £ 1% 11
When is accused bound to ceplain his conduct in a case of circumstantial cvidence.
See Evidence 5 = =% SRR

Prosecution under section 41 (b) of Medical Ordinance No. 26 of 1927—On whom does
burden of pwoof lie. ;

See Medical ()'r({in ance : A s - 141

Motor Car Ordinance—Section 63 (3) & (5)—O0n whom lies burden of proof.

See Motor Car Ordinance o i ¥ 57

Business Names
Business Names Registration Ordinance No. G of 1918—Objection based on failure
to comply with provisions of —Can objection be raised after judgment. i

See Civil Procedure ‘4 3 2 ) 119

Business Name—Should a party to an action be allowed lo lead evidence of non-
conpliance with the provisions of the Business Names Registration Ordinance at the
end of the case.

See Principal and Agent e Ea T oot ol

Certiorari
Writ of Certiorari on the Board of Appeal constituted under the Tea Control Ordinance
No. 11 of 1933—=Section 20 (1)— Meaning of the word **may ™ in the seclion—Has -
it the force of ** must ™ — Discretion vested in the Tea Controller— Can the Board of
Appeal Exercise, on an appeal, a discretion which the T'ea Controller may have exercised.

Held : (i) That the right given to the Tea Controller by section 20 of the Tea
Control Ordinance to make deductions from the standard crop is a discretionary right.

(ii) That the word **may 7" in section 20 of the Tea Control Ordinance has not
the force of **shall.”

(iii) That the Board of Appeal can, on an appeal, exercise the discretion vested
by section 20 in the Tea Controller.

APPLICATION BY THE TEA EXPORT CONTROLLER FOR A WRIT
OF CERTIORARI R e



Civil Procedure Code

(A

M b e e i 2 ol B y A T e
Civil Procedure Code No. 2 of 1889 section 772—Can one respondent to an appeal
j:z.h .Lm.s.s-objccnons to a decree in favour of another respondent—The Loan Board
Ordinance 1865—1Is interesi payable on money paid over lo the Treasurer by the
1 i a Y LN 3 f by X y . : ; I
Commissioners of the Loan Board under section 18 (2) after such payment to the Treasurer
—** Male descendant —Meaning of expression.

Held : (i) That one respondent to an appeal cannot file cross-objections to a
decree in favour of another respondent. e

(i) That the proviso to section 772 of the Civil Procedure Code, requiring the
respondent to give the appellant or his proctor seven days’ notice in writing of his
objections, clearly limits the rights of the respondent under section 772 to objections
which affect the appellant only.

(ili) That interest pavable under section 18 (2) of the Loan Board Ordinance
1865 to a claimant successfully establishing a claim to money deposited with the
Loan Board is restricted to the interest that had accrued at the time the amount in
deposit was paid over to the Treasurer by the Commissioners of the Loan Board.

(iv) That the words ** male descendants ” in a testamentary disposition means
descendants claiming through males only.

FrLorA AucusTUs PERERA vS. MARY JURY AND ATTORNEY-GENERAL
Costs—Civil Procedure Code section 209—When may appeal court interfere with
an order for costs made by the original court.

Held : That, where it is clear that a court has exercised no discretion at all in
making an order as to costs and has arbitrarily given costs against the successtul
party, it will be contrary to principles of justice if the Supreme Court did not inter-
fere with such an order.

YArA Aprunamy vs. DoN Daviru it 32 e

Civil Procedure Code secction 349—Mortgage decree—Terms of settlement  filed
after decree—Payment of money into courl— Whal is adjustiment of « decree.

Held : (i) That section 349 of the Civil Procedure Code applies only to pay-
ments made out of Court. 3 :

(ii) That, where money is paid into court, there is no necessity to inform the
Court of the payment by petition.

(iii) That, where terms of settlement are merely filed without any indication
whatever by the parties or by the judge that they are an adjustment of the decree
under section 349 of the Civil Procedure Code. the section cannot be regarded as
applying to the terms so filed.

(iv) That, a transaction by which the partics agree to vary the mode by which
the reliefs granted by the decree are to be realised in execution in a suit, or the time
when the decree becomes executable, is not an adjustment of the decree.

(v) That the parties cannot by agreement vary a decree, and that a variation of a
decree by agreement of partics is not valid and effectual.

CuprTINAD CORPORATION Vs. RAMAN CHETTIAR LS ik
Civil Procedure Code section A71—How may summons be served on a Joint Stock

Company in voluntary liquidation—The J oint Stock Companies Ordinance 1861,

section 87.

15
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Held : (i) That, where summons is taken to the registered office of a company
and there handed to the cashier, the requirements of section 471 (a) of the Civil
Procedure Code are satisfied. Y

(ii) 'That the requirement of section 471 (b) of the Civil Procedure Code, regard-
ing service of summons on the Secretary or other principal officer, arises only when
service is effected outside the registered office.

(iii) That section 87 of the Joint Stock Companies Ordinance 1861 applies to
a case of winding up of the affairs of a Company by a Court, and not to a voluntary
winding up.

MeNDIs vs. Tae INpDEPENDENT PuBLisHinGg Co., Lrp. o3,

Civil Procedure— Decree entered of consent—Can 1t be set aside later by trial judge
Objection based on the failure to comply with the provisions of the Registration of
Business Names Ordinance No. 6 of 1918—Can objection be raised after judgment.

Held : (i) That a Court has no jurisdiction to set aside its own decree, entered
of consent, in pursuance of a warrant of attorney to confess judgment.

(ii) That a party should not be allowed, after judgment in a case, to lead evidence
to prove non-cogpliance with the terms of the Registration of Business Names
Ordinance.

VALIAPPA CHETTIAR VS. SUuPPIAH PILLAI Lgd i

Companies
“ Company in voluntary liquidation—How may summons be served on —Joint Stock
Companies Ordinance No. 4 of 1861, Section 87. 4 o

Construction of Ordinances
: In what circumstances may the provisions of one Ordinance be invoked as an aid
in interpreting another Ordinance.

See Local Government 1 o Sy
&
Costs o,
Costs—When may appeal court interfere with an order for costs made by the original
Court. e

See Civil Procedure e S

Criminal Procedure
Criminal Procedure Code sections 178 and 179—Misjoinder of charges
offences of different kinds—Can they be joined when not committed in the same trans-
action. '

Held : That it is illegal to join a charge of attempting to cheat with a charge
of cheating in a case where the two offences are not committed in the same transaction.

>

GUNERATNE (A.S.P.) vs. WIJESINGHE .. i

Criminal Procedure Code—Sections 148 (1) (b), 149 and 187 (1)—Unsworn
complaint by an Inspector of the Society for the Prevention of Cruelty to Animals—
Issue of summons —Appearance of accused before service of summons—- Charge
from the plaint—Trial and conviction—Is conviction legal—Can such wunsworn
statement be regarded as a report under section 148 (1) (b).

Dhistinet

145

149

145
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137
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Held : (i) That a statement, made by an Inspector of the Society for
~the Prevention of Cruelty to Animals in writing but not on oath, cannot be regarded
as a written report on which proceedings can be instituted under section 148 (1) (b).

(ii) That the fact, that the ingredients of an offence for which a person is tried
are contained in the unsworn statement of a complainant other than the
persons mentioned in section 148 (1)’ (b), does not constitute a charge framed in
accordance with the terms of the Criminal Procedure Code.

(iti) That the absence of a charge vitiates proceedings.

ABEYESEKERA (INSPECTOR S.P.C.A.) vS. GUNAWARDENE .. RO o

Criminal Procedure Code sections 190 and 191— Discharge of accused before all the
evidence for the prosecution has been taken—Use of word * acquit™ in an order of
discharge under section 191— Does appeal lie from- an order of discharge— What is the
limat of time for such an appeal—Sanction of Attorney-General to appeal— Does it have
the effect of enlarging the appealable period fived by law.

Held : (i) That the earliest stage, at which an order of acquittal under section
190 of the Criminal Procedure Code can be entered, is at the end of the case for the
prosecution.

(ii) That the mere use of the word ‘ acquit  in an order discharging an accused
does not alter its character, if in fact it is an order of discharge under section 191 of
the Criminal Procedure Code.

(iti) That an appeal from an order of discharge under section 191 of the Criminal
Procedure Code must be made within ten days.

(iv) That an appeal with the sanction of the Attorney-Gencral, in a case where
such sanction is not required in law, though lodged within 28 days, cannot be regarded
as being within time, if in fact it should have been lodged within the shorter period
prescribed for appeals not requiring the sanction of the Attorney-General.

SUMANGALA THERO VS. PivaTissAa THERO ot .. 110

Section 440 (1)—Conviction for making two conlradictory

Te sustained.

Criminal Procedure Code
statements— Failure by Magistrate to record reasons—Can conviction

Held : (i) That the language employed by the Magistrate could have occa-
sioned embarrassment to the accused in shewing cause.

(ii) That the requirement with regard to the re('nrdmg of reasons by a court other

than the Supreme Court is peremptory.
(iii) 'That in view of the failure, on the part of the Magistrate, to record his reasons

for the conviction, either before or after the statement of the witness, the conviction

could not be sustained.

N ~ = T M ‘):'_

Robprico (ExcrseE INSPECTOR) VS. GUNATILAKE x 123
Criminal Procedure Code section 122—Statement made in the course of an investi-
gation under—Can « charge be made under section 180 in respect of such a statement.

See Penal Code i 4 v - 108

Decree
Decree— Adjustment of—W hat 1is.
(IR 55

See Civil Procedure s 0 'e
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Decree of consent—Can it be sel aside later by trial judge—Courl cannol set aside
its own decree. : ' .

/

See Civil Procedure 4 ey 2 o 149

Defamation \ ;
Libel and Slander— Defamation of medical practitioner—Privileged occasion—
Malice—Circumstances in which [indings of fact by the trial judge will not be reviewed
by the appellate tribunal.

Held : (i) That the respondent’s plea of justification was not entitlcd to succeed.

(ii) That the occasion, on which the respondent wrote his letter to the Chairman
of the Planters’ Association, was not privileged.

(iii) That the defendant was actuated by malice when he wrote the letter in
question. :

(iv) That the statements made at the interview of April 7th, 1933, to the Director
of Medical and Sanitary Services, were made on a privileged occasion but that, as
they were maliciously made, they are unprotected.

SABAPATHY vS. HuNnTLEY o o e 87
Divorce

Husband and wife— Divorce— Decree  Nisi—Subsequent marriage before decree

absolute-—1Is such a marriage valid.

Held : (i) That the marriage of a party to a divorce action after decree nisi
but before decree absolute is invalid.

(ii) That, where a party to a divorce action marries before decree absolute. even
though it be after decree nisi, the presumption of a valid marriage does not arise
after the lapse of a period of even fourteen vears. -

WEERAPERUMA VS. WEERAPERUMA AND OTHERS 16 4 134

Separatio a mensa et thoro—Malicious desertion—Can a judicial separation be
granted for malicious desertion. '

[
See slusband and Wife o = A

Entail and Settlement Ordinanege _

Entail and Settlement Ordinance 1876—FKxchange of land subject to fidei commissum
for land not subject to fidei commissum——Conditions of fidei commissum not mentioned
in deed conveying land taken in exchange—Mistake of Court—Do the conditions
of the fidei commissum attach in spite of such omission.

Held : (i) («) That where aland subject to.a fidei commissum is exchanged, under
section 8 of the Entail and Settlement Ordinance, for another land the f'ide-i-;
commissum attaches to the land taken in exchange even though the order of court
authorising the exchange does not expressly state that the conditions of the fidei
commassum should attach to the land taken in exchange ; and

(b) the deed conveying the land taken in exchange does not contain language
sufficient to create a fidei commissum over the land.

(2) That section 8 of the Entail and Settlement Ordinance applies to a
first exchange of property subject to a fidei commissum as well as to any subsequent
exchange of property.

ABEYWARDENA AND TWO OTHERS vs. HoN. SI1R GRAEME
TYRRELL AND OTHERS

LI el

l'\
|
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Evidence

Proof of will—Onus of proof on whom—Canons of proof of will—Statemenis made
by deceased showing state of mind—Evidence Ordinance sections 14 and 32.

Held : (i) That the onus of proving a will lies upon the party who propounds
it and that the canons of proof vary according as the will is a reasonable and natural
one or the reverse.

(ii) That ‘° where a suspicion attaches to a will, a Court must be vigilant and
Jealous in examining the evidence in support of the instrument, in favour of which

/it ought not to pronounce unless the suspicion is removed, and it is judicially satisfied
that the paper propounded does express the true will of the deceased.”

(iii) That the person propounding a will must ‘satisfy the conscience’ of the
Court, not only that a testator was in such a state of mind as to be able to authorise,
and to know that he was authorising the execution of a document as his will, but
also that he knew and approved of the contents of the document.

(iv) That statements made by a testatrix, shortly after the execution.of her
will, to the effect that she had given all her property to her child, were admissible
under section 14 of the Evidence Ordinance as statements from which it could be
inferred that a particular state of mind which gave validity to a particular physical
act did or did not accompany the doing of that act. |

RAJASURIAR VS. RAJASURIAR AND TWO OTHERS o o 11

Circumstantial evidence—Charge of aiding and abetting—Sufficiency of evidence
to justify conviction— Absence of explanation by accused.

Held : That the evidence for the prosecution was sufficiently strong to amount
to proof of guilt of the accused, in the absence of an explanation from him.

INSPECTOR ARENDSTZ VS. WILFRED PIERIS A e 121

Excise

' Excise Ordinance No. 8 of 1912—Illicit possession of toddy by husband and wife
__Mere eaistence of toddy in a house occupied by husband and wife insufficient to
establish possession by husband as chief occupier.

Held : (i) That the evidence was insufficient to convict the second accused
of the offence of illegal possession of toddy.

(ii) That the mere presence in a man’s house of property, the pOSSCS‘-lOIl of which
is illicit, is not per se sufficient to raise the presumption that it is there with his
knowledge and consent.

PrruMAL (Excise INSPECTOR) VS, LUCIA ANTHONY AND ANOTHER 4 23

Excise Ordinance No. 8 of 1912—Production— Failure to seal productions at the
spot—When does such failure affect a conviction.

Held : That the failure to seal the productions at the spot at which they were
seized immediately after the seizure was, in the circumstances, not fatal to the

conviction.

IMBULDENIYA (ExcisE INspECTOR) VS, ROMANIS APPUHAMY  ° s 55



(anii )

Excise Ordinance No. 8 of 1912—Charge of possessing fermented toddy in excess

of the prescribed quantity—Conscious and exclusive POSSESSLON. 5

Held : That these facts were not sufficient to establish conscious and exclusive
possession on the part of the appellant.

WANASINGHE VS. SoPHIA HAMINE

Fidei Commissum .
Exchange of land subject to fidei commissum for land not subject to fidei commissum

—Conditions of fidei commissum not mentioned in deed conveying land taken in exchange
— Mistake of Court— Do the conditions of the fidei commissum attach in spite of such

0mission.
See Entail and Settlement Ordinance

Fidei commissum—dJoint will by husband and wife—Gift—Difference between
a gift to ascertainable living persons and to an unascertainable class of persons yet
unborn— Disposition of contingent interest by will—Ordinance No. 21 of 1844
Section 1.

Held : (i) That a contingent interest can both be alienated and be disposed of
by will.

(ii) That the words ‘ we do hereby give and devise to the survivor of us all
our immovable property whatsoever and wheresoever situate and whether in posses-
sion, reversion, remainder or expectancy......... » in a will are sufficient in law to

" create a disposition of a contingent interest.

(iii) That the disposition of a contingent interest by a joint will made by husband
and wife to the survivor of them was not obnoxious to section 1 of Ordinance No. 21
of 1844.

(iv) That in the case of a joint will by husband and wife, whether they married
in community of property or not, even when there is massing and adiation, when the
fir@-dyl'ﬁg dies the mutual will is read as his or her will only, and operates to pass
dominium to the heirs of only that portion of the joint estate which is bequeathed to
them by the first-dying.

*

DE SiLvA vs. DE ALwiS AND THREE OTHERS

L3

Fidei commissum inter vivos— Acceptance of gift by fiduciary alone—Is the gift
tnoalid if it is not accepted by the fidei commissaries.

Held : That in order to render a fidei commissum inter vivos valid it is not
necessary that the donation should be accepted by the fidei commissaries.

DuArRMALINGAM CHETTY VS. YOOSOOF .. s

See under Entail and Settlement Ordinance

Gift
Gift—Must gift be accepted to be valid—Can any person other than the donor raise
the issue that the deed is invalid for want of accept(mce——In what circumstances may
the possession by the donee of the gifted property be regarded as acceptance.

140

125

82
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