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Appeal %
There is a right of appeal from a decision on any
of the matters (a) to (d) in the proviso to section
8 of the Rent Restriction Ordinance.

See Rent Restriction Ordinance

Bail
Bail—Prisoner indicted with muwrder—Failure
to be brought up for trial during 1st Crim inal ;S'('.*.'.t;.iuu.s'
owing to postponements on application by defence
counsel —Is it sufficient reason for allowing bail
under section 31 of the Courls Ordinance.

A prisoner, who was indicted with another for
murder, could not be brought to trial at the 1st
Criminal Sessions after the date of his commitment
owing to postponements allowed on three occasions
on the application of one or other of the prisoners’
counsel.

On an application for bail made under section 31
of the Courts Ordinance,

Held : That the prisoner was not entitled to
bail.

NALLIAH VS THE ATTORNEY-GENERAL

Buddhist Priest
Where & Buddhist priest, the incumbent of a
temple, died leaving an instrument in writing
appointing a pupil priest as his executor and
successor to the incumbency,

Held : That the instrument was a Last Will
which aifected property in Ceylon.

See Civil Procedure Code

Buddhist Temporalities Ordinance

Proclamation under section 3—Court bound
to take judicial notice.

See Evidence Ordinance . .

Certiorari
Certiorart, Wril of—Couwrts Ordinance section 42—
Election Judge appointed under the Ceylon State
Council (Elections) Order-in-Council 1931— Can a
Writ of Certiorari issue to such Election Judge.

Held : That a Writ of Certiorari cannot be
granted to bring up any order made by an Election
Jl}dge_appomted under the Ceylon State Council
(Elections) Osder-in-Council 1931.

Per Lorp Goppbarp: “It is well settled, and
counsel did not seek to argue to the contrvary.
th'ai_:. a court having jurisdiction to issue a Writ
of Certiorari will not and cannot issue it to bring
:bp an order made by a judge of that court. Nor

ill a superior court issue the writ directed to
another superior court— Reg. vs Justices of the
Central Criminal Court (11 Q.B.D). 479) —and if
the Election Judge is to be regarded as a special
or independent tribunal hiS court would, in their
Lordships’ opinion, be a superior court. Con-
sidering that the court is held before a judge of
the Supreme Court from whose decision there is
no appeal, it could not be otherwise. But their
Lordships are of opinion that the true view is that
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cognisance of these petitions is an extension of
or addition to, the ordinary jurisdiction of tlié
Supreme Court and consequently certiorari can.
not be granked to bring up any order made in
the exercise of that jurisdiction. As the appel.
lant’s motion was rightly rejected it is unnecessar
to consider the other matters raised in the appeal
and their Lordships will humbly advise Hig
Majesty that it should be dismissed with costs,”

GOONESINGHE Vs KRETSER

Civil Procedure Code

Action for divorce— Order for payment of alimony
pendente lite—Non-compliance with order—Powers
of court—Civil Procedure Code section 839.

L]

Held : (i) That where a plaintiff fails to
comply with an order for the payment of alimony
pendente lite, the court has power, under section
839 of the Civil Procedure Code, to stay further
proceedings until alimony is paid.

(ii) That such failure constitutes contempt
of court.

AstiN NoNA vs PERERA & ANOTHER

Civil Procedure Code section 84— Application
to have decree nisi set aside—Date of commencement
of period of fourteen days prescribed by section
84— Power of court to extend such period.

Held : (i) That the period of fourteen days
prescribed by section 84 of the Civil Procedure
Code commences on the date on which the decree
nisi is passed. )

(ii) That a decree mnisi under that section
cannot be said to be passed until the form has
been drawn up, approved and gigned by the court.

(iii) That the court has no power to extend
the period prescribed by that section.

Per KiuNEMAN, J.: (a) “<It has been suggested
that where the court signs a document containing
the essential details contained in Form 21, it may
be taken that it has passed the decree nist
although the document has not been formally
drawn up in the office, and that an entry of such
a kind made among the journal entries would be
sufficient. I agree with the argument, but at the
same time it is a question to be determined in each
case as to whether the court was in fact passing
the decree nisi or merely giving an instruction to
the office to prepare a decree nisi to be passed
thereafter. :

(b) I would urge upon the legislature the
need of a speedy amendment of section 84 S0 that
the unreasonable hardships imposed upon the
plaintiff may be removed.”

D Men vs KODAGODA ¢

Civil - Procedure Code section 518—Instrument
in writing by Buddhist priest appointing pupil
priest to be the executor and the incumbent of @
temple—No specific disposition of proper ty—1s
such instrument a Last i ill-If so, is the ewecutor
entitled to probate.

Where a Buddhist priest, who was the incumbent
of a temple, died leaving an instrument in writing
whereby he appointed a pupil priest as his execut(i‘rl‘
and as the successor to the incumbency but mace
no specific disposition of property,

49




DIGEST
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e o e
Held : HTha,t jchc 11;5trun_1011t in ('juefsti()l_} was Civil Procedure Code sections 94, 99, 100 and 109 —
q Last Will which affected property in Ceylon Has the District Court any discretion to grant
and that the executor was therefore entitled to indulgence under section 109. o
probate.
oy ' = Held : (i) That where a defendant fails to
DHAMMANANDA VS PeMANANDA THERO e 89 answer interrogatories delivered to himi, an order
. ) . striking off his defence should not be made unless
Civil Procedure Code section 34. a clear and specific order had been made earlier
o ook 3 ] under section 100 of the Civil Procedure Code.
Held : (1). That a gieicm.mnt who fails to abide (ii) The court has a discretion to erant in-
by the previous de(‘;]:'-i.lOIl_()f a court cannot plead dulgence to a party on an application for an
section 34 of the Civil Procedure Code when an order under section 109 of the Civil Procedure
action is brought to enforce that decision. Code.
(ii) The onus of showing that an action is barred
Dy section 34 of the Civil Procedure Code is on the Ragsooruoy vs NAMASIVAYAM CHETTY dar e g
defendant.
o 2 : _ Growing crop of tobacco—Seizure by Fiscal—
Per D KRETSER, J.: * Section 34 is based on the Is such crop to be regarded as movable or as immoov-
maxim that no one should be vexed twice regard- able property— Validity of seizure effected wunder
ing the same matter. It is a provision for the section 227 of the Civil Procedure Code.
defendant’s benefit and he cannot plead his own 3
wrong and claim a benefit therefrom. He alone Held : A growing crop of tobacco must be
is to blame if he is being sued a second time. considered as fructus industriales and, therefore, as
The provision is a salutary one but it must be so movable property, and a seizure of such crop
used and its scope so confined within certain under section 227 of the Civil Procedure Code is
recognized limits and principles, as not to take ralid.
suitors unfairly by surprise and so as to do as
little injustice as possible. The onus is on the THaMBIPILLAL VS KANDIAH & OTHERS e D
defendant to show that the causes of action were
identical and any doubt ought to go against him.™ Condonation—Civil Procedure Code segtion 602.
Eraris vs Opiris Hamy q° PR | See Divorce . . e 5 .« 109
Civil Procedure Code section 347 Ewxecution Commissions of Inquiry Ordinance
of decree—Application for execution made after Section 7—Powers of Commissioner to hear evi-
lapse of more than one year from date of decree dence in absence of parties implicated or comncerned
Fa'{,lure to give judgment-debtor notice of the appli- in the matter under inquiry.
cation—Sale in  execution—Validity of  sale— ;
Form of application. See Mandamus T o .o 69
Where, after the lapse of more than one year Condonation
rom the date of a detree, an application f01 243 Condonation by wife of husband’s adultery—
execution was made in Form 42 in Schedule I1I What aniounti 16 .
to the Civil Procedure Code and the judgment- T '
debtor’s property was sold in execution without See - Disorce _ 9, 109
giving him ‘notice of the application as required : g :
by section 347 of the Civil Procedure Code,
Contract
Held: (i) That the form of the application Contract —Transfer of licences to import regulated
was defective. teatiles of Japanese origin—.Agreement 1o refund
(i) That the sale in execution was void. value of licences unused “in the event of f,h"‘ permit
system being abolished by the Government for reasons
FERNANDO v§ FERNANDO & OTHERS 58 unforeseen or due to force majeure” —Importation
of Japanese textiles subsequently restricted by law,
Civil Procedure Code section 755—Petition of but not abolished—Effect on con!:‘(‘;.cfdl—A’*‘It’-t’:'U"i-"’g ff
Uppeal not bearing the signature of proctor or force majeure—The I{r{jt*uce '(’l'f‘(!d&?!-gl Iwrth, the
advocate at the end of petition—Stamps cancelled Enemy) Regulations—The Defence (Control  of
by the signature of the proctor—Objection that Imports) Regulations.
?PJPGHG?H had not complied with section 755 up- 52 IR ORI ey L
eld by District Court—Order abating appeal— I'he defendant transferred to the plamt | |
Application in revision licences to import regulated 'F.(’thlt‘.‘-:i of Japanese
. origin and contracted that *in the event of t.he‘
H“:ld: That the fact that the stamps on a above .I-N.‘l'mit H,\_'stt".:'n_lwing “I)Ol‘mihed_:)5".1_1‘1?,?.Dg'ee::?]'("
Jefton of appeal were cancelled by the proctor | ment for easons unforesce, o S0 B TOULG
requir(én?é}r?f}la?t, 153 _mﬂéﬁmcnt C(',);-l'l,l'}l-j.'fL'_}-?el)\} .lt,h lﬂl.(t ;,( ,t[i:inr th' s;n;ﬁ;, we hiﬁd ourselves to refund (at the
Code. B 755 ol the Lavik Fropecure same rate paid to us) sdch value of the licences as
may remain unused on the date of such abolition.’
MEDHANANDA THERUNNA NS VS On the entry of Japan into the & rl.(}r’; by ngel’:lw -
HAMMANANDA THERUNNANSE & OTHERS e T (Trading with the Enemy) Regulations an e

aﬁ?tm”"ﬁ‘gﬂf{)ries— Delivery hy plaintiff to defen-
—Failure to answer— Defence  strulhgitiffek

Defence (Control of Imports) Regulations affected

the contract. These regulati~ne authorized he
. g r B T EEE | PR T =,
importation of Japautese textiic thoul a hethice




from any part of the British Empire other than
Canada or Newfoundland. The plaintiff claimed
a refund under the contract on the ground that
certain licences could not be used by him.

Held : That as the licences were available for
use in a very restricted sense, namely, for the
importation of Japanese textiles from Canada
or Newfoundland, the plaintiff had failed to prove
that the permit system had been abolished and
was therefore not entitled to a refund under the
contract.

Per KEuUNEMAN, J.: ° As regards the meaning
of ‘force majeure’ see the judgment of McCardie,
J. in Lebeaupin vs Crispin— The phrase * force
majeure” was not interchangeable with “*vis
major” or “Act of God.” It goes beyond the
latter phrase. Any direct legislative or adminis-
trative interference would of course come within
the term; for example, an embargo.” ™

IsmAiL vs LyE e

Control of Prices Ordinance

Control of Prices—Order under Control of Prices
Ordinance, No. 39 of 1939, fixing maximum price
of one-pound and half-pound loaves of bread-
Sale of quarter-pound loaves— Applicability of
order.e *

Held : That an order under the Control of
Prices Ordinance fixing the maximum price of
one-pound and half-pound loaves of bread has no
application to the price at which quarter-pound
loaves nfay be sold.

Per Howarp, C.J.: “ With regard to the
weighing of the bread on the scales of the respon-
dent, criminal cases of this nature must be estab-
lished beyond all reasonable doubt. With no
evidence as to the accuracy of the scales it can-
not be said that this standard of proof has been
reached.”

Erxanavake (S.1.P.) vs WASSIRA

Corporal Punishment

A magistrate acting under section 152 (3) of
the Criminal Procedure Code cannot impose a
sentence of whipping under section 7 (1) of the
Corporal Punishment Ordinance.

See Cgimincl Procedure Code e

L

Counsel and Judge

('()?_&7!.-.5‘(’-1 an{i Judge—— Questions asked in. re-
examination disallowed — Refusal by judge to record
the questions he had disallowed— New trial —Justice
should not only be done but be seen to be done.

& . :

Held : That the refusal by the judge to record,
when requested by counsel, certain questions he
had disallowed was sufficient for ordering a new
trial.

SIVASAMBU & ANOTHER VS ARUMUGAM

Court of Criminal Appeal
Court of Criminal Appeal Rape - Burden
proof.

o~
—

5t

Held : That in a charge of rape there is no burden
on the accused to prove that the intercourse Wag'
with the consent of the prosecutrix. The })I'Osecu’-
tion must prove that the accused had intercourse
with the prosecutrix without her consent,

Rix vs BALAKIRA o .
Court  of Criminal  Appeal—Misdirection——
Comment in the charge to the jury on the failure
of the accused to give evidence—In what circums-
tances is judge entitled to comment on failure bf :
accused to give evidence. '

Held : That a statement to the effect that
the failure of the accused to give evidence was an
element the jury might take into consideration
does not by itself amount to misdirection.

REX vs JOHN SILVA =X o i s

Court of Criminal Appeal— Unlawful assembly
and rioting — Penal Code sections 140,141, 144, 146,
380, 283 and 419 Possession of property removed
by members of the wunlawful assembly—1Is such
possession, in the absence of other evidence, sufficient
to establish that the possessors were members of the
unlawful assembly.

Held : That where property is robbed by the
members of an unlawful assembly evidence of
possession of such stolen property is not in itself
sufficient to establish against the possessor the
charge of being a member of the unlawful assembly.

Rex vs LEawisinamy & Two OTHERS 2

Courts Ordinance
Section 31
See Bail 5 = - =

Section 42 Writ of Certiorari
See Certiorart - S 1 5

Section 42— Writ of Mandamus

See Mandamus S Iy 69 & 54

Sections 16 and 18
See Proctor . . s 5 o

Criminal Procedure Code
Criminal Procedure Code section 289—Procedure
to be followed when magistrate refuses 10 grant
application for postponement of trial.

Held : That when a magistrate refuses to grant
an application for the postponement of a trial, he
should record his reasons for the refusal and proceed
with the trial. .

ANDIRISHAMY VS DEONISHAMY s ra

Joinder of charges—— Criminal Procedure Code
section 184~ Two persons charged under the Eacise
Ordinance with jointly being i unlawful possessior
of arrack—Guilty knowledge established only against
one person— Can both be acquitted on ground 0
misjoinder of charges.

Two parcels, one containing four bottles 0’.
arrack and the other three bottles of :11‘1‘;!.('1{ werd
found in a bus under the seats of the driver afi



1V
e
the conductor W']]U Wer its m_:_]o occupants. _ Ihey Held : (i) That in a charge under Regulation

, charged with jointly being in possession of 2 of : of - R TY %
were Bk Tho ccidenis saisin 2 of the Defence (War Kquipment) (Purchase
seven bottles of arrack. 1c evidence established by Civilians) Regulations, 1944, the prosecution
that only ‘t.h‘e (_‘i.)lldll_(.‘fﬂl_- who on the *{l‘]n'(m(th of need not prove that the accused knew the article
2 party of Excise Officers was seen trying to push to be the property of His Majesty.
something under h;al seat, ‘_kl.l(’\\' that his parcel (ii) That the onus of proving any fact or
contained a.r}ra.cl\. N{ Flfllcl,‘,’!h!lilll-t‘ acquitted both circumstance which brings the accused within

e e T ( ) 115 AET : Nnarees 4] . L 3 1 O e = = i I
accused on the ground of misjoinder of charges. the defence in regulation 2 (2) is on the accused,

Held : (i) That there was no misjoinder of CALDERA (S.L.P.) vs THaMBY LEBBE aaitlal
charges. ; :

(i) That the .('nmhu_-tm' was in - exclusive Defence (Service Employees) Regulations 1942
possession of the four bottles of arrack under his Regulations 2 and 3—Person employed by the
‘seat. Admirvalty—Condition of leaving such employ-

| i ' ment—Agreement to lerminate contract of employ-
Per HOWARD, (--l;: If he (the magistrate) had ment by notice—Effect of notice—Meaning of term
. come to the conclusion that there was no evidence “employed by the military.” :
against the 1st accused, he should have discharged
him and considered the case made against the Held : (i) That the effect of the Defence

: D2ral acenc L3 X - A esis -
respondent, the 2rad accused. (Service Employees) Regulations 2 and.s it

| ‘ : prevent any employee of the Admiralty, irres-

Roprico (Excise INsPECTOR) vs PuNcur pective of the terms of his contract, from leaving

! MAHATMAYA 7% e A6 his employment without prior written consent
. .Y : from the Captain Superintendent, Ceylon, or any
| Criminal — Procedure  Code  section 152 (3) other officer acting under his authority.
| 9 araan o ) ’ v e pPee 11 e > = =
| (.orpnmlPu.m:slnn.f nt ()rdzn{uz-(f’.swfum. 7 (1) : { an a (i1) That a person is deemed to be employed
. magistrate acting under section 152 (3) of the Crimi- by the Admiralty if the name of that person
 nal Procedure (‘od{.’ exercise the power r_'{[. imposing a appears in any salary book, pay book or muster
se?z.ie-nc_e of whipping (.'r;'njlerrc.’d on a _.l)txf'rnt'f- o H-r{g(’ book ]-s.'.(‘])l'. for the purposes of any naval establish-
by section 7 (1) of the Corporal Punishment Ordin- ment in Ceylon. ' .
anee. : v
LA Brooy (S.I.P.) vs AMARADASA .. ss HON
Held : That a magistrate acting under section
152 (3) of the Criminal Procedure Code is not Divorce
- . . - s . e L Sl £ WLl 1ée 1 y il 8
a District Court may impose under section 7 (1) adultery—What amounts !GJ SE::{?OIL U{:OZI 53" (’w}
of the Corporal Punishment Ordinance. S Y 5 ' > S, &
Procedure Code.
SIVASAMP U I.P. P vs§ RATNAYAKE & Two . . S
‘ (}T;I;-‘RH ( ) 3 59 Held : That mere residence of husband and
M= e G wife in the same house for a few months does not
Pt ; : amount to * conjugal cohabitation”™ within the
Criminal Procedure (Gode sections 50 and 89 T e Juge ey
r S Ui Penal Code 33 meaning of section 602 of the Civil Procedure
: s e Uee X3 = (Code. There should be in addition proof of
el foreiveness and reinstatement of the offending
Decree Nisi H]J(IIUH(". ;
- See Civil Procedure Code 105
Per KiunNeEMAN, J.: “ No doubt where the
~ Defence Regulations husband after knowledge of the wife’s adultery
. The Defence (Purchase of Foodstuffs) Regulations, ;‘i";"f;r : _".(i'. ]?(‘d '“I’e' llaw |)1'?e;~u!nlnt; _;;”.](111(:"?)323‘
1?42h‘l ccused charged with transporting kurakkar ut this is a h}[ u“‘f_f’”.t' ‘i'_l.)p 'll(‘ d_) { 0 1tt lf’ Bt
without « permit— Transvort of kurakkan not an and not to the wife mm similar circumstances.
0ffer éi J ; ul but 1
: nee under the principal regulations but made
i i : = : B0 E VS AS & ANOTHE .. 109
. an gffencc by an amending resulation— No reference Mensaning HamiNeg vs Dias & ANOTHER
made, in the charge, to the Gazette in which the
. > charge, razette in whic < , : e T A R e R A
7 o= 4 e : MWL allecation: malicious desertion
Umending regulation was published —V alidity of Withdrawal of dlegations of maliciou
conviction Does it amount to collusion.
| See Husband and Wife .. i T
Where the trans "k k i a per-
: > the transport of kurakkan without a pes . 2 - ? g g .
o+ g o ' . Malicious sertion—Refusal of wife to live
J ‘ll)llt. was made an offence by an amendment of the _‘t\I[‘lll“ 1”}‘::“{_‘]“‘::12(; ey T
- st o , . : n she or O ac - .
1;‘-1811(&_ (Purchase of Foodstuffs) Regulations, 3 S':w' }}lmb””d and Wife A4
! 4%,""1(‘1 no reference was made in the charge to : : " G
’ 1€ Gazette in whic » amending regulation was . R i .
published i the e S Limits of judicial mntervention. 4
i 5] See- Judge 7
| Held r = v {
. : at v failure efer such Gazette . ; A ; =)
”“’iilidateqr!:]:é the l‘,“lt{”'“ to refer to sucl 4 Alimony  pendente  lite- Non-compliance with
= CODVICLION. order for payvment of
g gial St e L S 1 5 "“"9

‘ 1 ; See Civil Procedure Code 5 R o

A G. A, HapuraLe vs CAROLIS APPU 112 -

PD(.’fe-n.gc Regulations —Emergency — Legistation I_)(HMHOI} (Lift P or his heirs, execulors and

fenee (War Equipment) (Purchase by Civilians) Donation-—Gift to or his hewrs, € Lo .

DIGEST

Resulats - - :
Sulations 2 and 3 Burden of proof,

administrators—Its  validity—Fidei commissum,




DIGEST

A deed of gift contained the following conditions:
* (1) That owing to the affection we had towards

our daughter, the deceased Dehiwalage ILucia
Fernando: ... oo oo the wife of Dombawalage
Peduru Fernando............ we the aforesaid
hereby gifted and set over.......... unto Peduru

the husband of the said Lucia Fernando or his
heirs, executors, and . :
(2) To have and to hold the said portion of garden
.......... unto the donee or his heirs, executors
and administrators for ever.......... and after
our death the aforesaid portions of land shall
be possessed by the said Peduru Fernando and his
descendants without selling, mortgaging or alien-
ating the same or letting on lease for a period excee-
ding from generation to generation and when their
generations cease to exist the same shall devolve on
the Roman Catholic Church built by the Durawa
people or Pitipane.”

The main contentions in appeal were («) that
the deed did not constitute a valid gift inasmuch as
there was an ambiguity as to the person or persons
to whom the land was donated, (b) that the deed
did not create a valid fidei commissum.

Held : (i) That the gift is a valid one as it is
clear from the words used that the donors intended
to gift the property to P and not to his heirs.

(i1) That the deed created a wvalid
commissunt.

Jidei

FERNANDO & OTHERS Vs FERNANDO
& OTHERS

Donation on the occasion of marriage
LA

See =

Donation with intention of securing succour and
assistance during donor’s life-time—Succour and
assistance rendered— Revocability.

See Kandyan Law

Election Judge

See Certiorari

Estoppel

Estoppel—Land sold in execution—Purchase
by defendants—Transfer of lund to plaintiff by
Judgment-debtors prior to such sale—Presence of
plaintiff at sale in execution— . Absence of any
protest—Is the plaintiff estopped from claiming
title to the land.

P

Held : The mere presence of a person at a sale
and his remaining silent is not sufficient in law to
create an estoppel against him.

WIJESURIVA VS SAMARASURIYA

Evidence Ordinance

® Evidence Ordinance section 57 —Proclamation
under section 3 of the Buddhist Temporalities
Ordinance—Is a court bound to take judicial notice
of such proclamation.

Held : That a court is bound to take judicial
notice of a proclamation under section 3 of the
Buddhist Temporalities Ordinance.

GUNANANDA THERO VS ATHUKORALE
& OTHERS ¥, o T

19

65

40

49

77

Jor a consideration expressed and acknogwle

—

FEvidence Ordinance section

92 Sale of igng

: : : : d
therein— Action for recovery of part of the c%fzd

sideration— C'an opposing party say that the trans-
action was not a sale but a gift—Equitable yy,
applicable to a case where a party seeks to vary b
catrinsic evidence the contents of a written documeny
—Maaxim that he who seeks equity must do it.

Held : That where the court allows a party to
lead oral evidence under section 92 of the Evidence
Ordinance to vary the terms of a deed the Opposing
party is entitled to lead oral evidence to meet the
claim put forward by the first party who hag been
allowed to vary the terms of the deed.

MoLEGoDA vs MOLEGODA g2 ©

Evidence Ordinance section 45— Footprint—When
may a conviction be based on the evidence of a foot-
print expert.

Held: (i) That the words “science’ or “art”
in section 45 of the Evidence Ordinance are wide
enough to entitle a court to form an opinion as to
the identity of a footprint on the testimony of a
person who has studied footprints and is capable
of distinguishing and identifying footprints.

(ii) That a conviction can rest on the evidence
of the similarity of footprints alone.

SiNcHO ArpU vs THeE KING S s
Evidence Ordinance sections 62, 64 and 65
See Indian Penal Code . . A

Evidence Ordinance sections 108—Presumption
—Person not heard of for seven years—Burden of
proving that he is alive not discharged—Does his
property devolve on heirs.

Held : That where the burden of proving that
a person, who has not been heard of for seven
years, is alive, has not been discharged, such
person’s rights to property devolve on his heirs.

VELMULADENIYA VS SIYATU & ANOTHER s

Excess Profits Ordinance

Held : Debts appearing in the books of an
assessee and in respect of which no reduction has
been allowed under section 9 (1) (d) of the Income
Tax Ordinance, though prescribed, are nevertheless
*“ debts due to the business” for the purposes of
section 10 (1) (b) of the Excess Profits Ordinance
No. 38 of 1941.

Per JAvETILEKE, J.: ** Section 10 (1) (b) of the
Excess Profits Duty Ordinance provides that the
capital of a business shall be taken to be, so far
as it consists of assets being debts due to the
business, the nominal value of these debts less
any reduction which has been allowed for bad
and doubtful debts under seftion 9 (1) (d) of the
Income Tax Ordinance. It seems to me that on
the true construction of section 10 (1) (b) 1t 18
quite plain as a matter of language that the legis-
lature regards both bad and doubtful debts for
which a reduction has not been claimed or allowe!
under section 9 (1) (d) of the Income Tax O_I‘Eh;
nance as ‘debts due.” 1In the present case no clain

46
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104



DIGEST

Vi
g
paving been made or allowed at any time in respect of answer in view of settlement arrived at between
of the debt in question under section 9 (1) (d) the parties in a money case which was pending
of the Income Tax Ordinance, the appeal must between them—Does  such withdrawal amount to
fail.” collusion—What evidence is sufficient to constitute
malicious desertion.
RAVANNA MANA Evanna & Co. vs
TrE COMMISSIONER OF INCOME Tax S i) Held : (i) That the withdrawal of allegations
. of adultery in a plaint, in view of a settlement
pxcise Ordinance arrived at in a money case pending between the
Exclusive possession parties, - which allegations were denied in the
o answer, does not, where a feasible explanation is
See Criminal Procedure . . 5 Cer 56 given of such withdrawal, amount to collusion.
. (ii) That the refusal of a wife to live with her
Fidei Commissum husband and to go back to him in spite of repeated
Fidei commissum— Deed of gift in favour of donee requests amounts, in the absence of any evidence
and her “‘descendants or her heirs, children, grand- to the contrary, to malicious desertion.
- children. .. ... .for ever from generation to genera-
tion”—Do the words “‘or heirs” make the persons BULATHSINGHALA VS MATILDA PERERA . 44
to be benefited uncertain. ! Rullp. 3 ; :
;0o Divorce action—Powers of court in case of non-
l A deed of gift executed in 1873 contained the compliance with order for payment of alimony
following conditions : ** After my death this pendente lite. &
I property the aforesaid Menu Ridee and the said _ S
Menu Ridee’s descendants or her heirs, children, See Civil Procedure Code . L
- grandchildren, ete. shall possess undisputedly for o : -
~ generations and for ever from generation to genera- Divorce—Wha t amounts to condonation by
tion but (she or they) shall not alienate the same wife of husband’s adultery. '
to an outsider to my family by way of transfer, : h
mortgage or security.” See Divorce . . 57 E . 109
It was argued that the use of the words “or her . Y e
heirs” brought in a class of persons quite distinct Maintenance
from the descendants and uncertainty was created See -3 L R e (7
as to the persons to be henefited by the fidei
s, Indian Penal Code
. . . Indian Penal Code section 216— Indian Criminal
. Hf:ld: (1) Th_at t_.he geed constituted a wllld_ Procedure Code 1898 sections 75 and 87— }n(h'.rm
Jidei commissum in favour of the descendants of Boidenie Aet séiions 3 61 0nl b=
the donee operative for four generations. g o s e ' ; g
(i) That the word ° heirs  in this context Held: (i) That in a prosecution under
fg?lglgtigﬁ ’:Et{:g:{:rt;:ilm?s descending heirs from section 216 of thel Indian 'l’cn;ill_('()dc it is necessary
g & 2 for the prosecution to ostgl‘)llshf—-—l Te
) 4 a @) that before the date of the harbourage
Hexeva vs ABpur Capir 32 fh e t]mre( t4).Yi.-;t.(-d an order for the apprehension of
: he offender who was harboured,
See Donation : . 19 kS (b) that the order was known to the ac-
i cused person, and
FOOtprmt ((-)I that acts amounting to harbourage were
d When may conviction be based on evidence done by the accused with that knowledge.
: of footprint expert. (i) That there can be no proof that the
accused knew of the orders or warrants of arrest,
See Evidence Ordinance. . ‘e 46 unless or until the issue of the warrants has been
Gaming Ordi pr().\l-’led. £ R hY it l
rdinance (iii) That there is nothing in section 87 of the
Gaming Ordinance section 5 —Written f'uj'm'muh'rm Indian Criminal Procedure (()dp which L)
O oath—Information orally given on oath and (@) makes the proclamation legal evidence
recorded by magistrate—Is it imperative that the of the issue of the warrant or order 01‘_ arrest, or
\ "'"fO?‘mation 80 recorded should be read over and (b) imputes to the accused notice of the
| “plained to the accused. proclamation or its terms. .
} 5 (iv) That the wor(l‘ *“ knowing’’ in se(:thll 216
r y Held : That where the information is orally of the Indian Penal ( ode means ‘Ho.ln‘&:tl‘lllil,f.’.‘l}l?fc
fMmunicated on oath to a magistrate who than and different from the 1\‘01(15 had reason :
r?sr(;fifrlf (l;f the requirements of section 5 of the (or ,~r.ul1'|,|'-‘i!v'ntl' I-z.u.ltrfeI)llitg;vl:;\'(l‘l-nd IO
Statemg rdinance are satisfied though the rmfm'd(-(.l _(v) That sec ‘.1_1_1 Hitre lt e e bak A
: nt is not read over and explained to the Kvidence Act define the only evic et
dtcused, : law permits in order to prove a warrant of arrest
_ s and that is under section 62 of the Act by produc-
SC‘HOKMAN VS SIRISENA iy = ey tion of the original order, or, under the conditions

Husband and wife

' usband qnd wife—Action for divorce on the

TO 3 i e ;
§ ?;?ijds of adultery and malicious desertion
KTl of allegations of adultery before [iling

specified in section 65, of a certified copy.

Per Lorp WricHT: °°*‘Knowing,” however,
implies a fact which can be known. It does not
necessarity import actual evidence of the senses,
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