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DIGEST

i nemy
A hgglf Custodian of Enemy Property may, as added-

Jlaintiff proceed in the plaintiff’s absence with an

Lotion instituted by an alien enemy.

See Civil Procedure Code

peal : o
A question which was not expressly raised in the

trial court may be taken in appeal when it can be
prought under one of the issues framed.
o

See Wills

Assigned Counsel :

The necessity for an assignment Of- counsel for
the purpose of conducting an appeal 11.1\'01\7.95 the
necessity of seeing that it will be possible for the
counsel to be present at the hearing.

See Criminal Procedure . .

Banks & Banking

Privy C ouncil—Cheque—Certification for payment
—Banking practice—Bank Manager’s au.t.ho-r-ity to
certify cheque for paymeni— Does the authority extend
to post-dated cheques.

Held : (i) That a Bank Manager has no autho-
rity implied by law to certify for payment a post-
dated cheque.

(ii) That certification of a cheque for payment
is not an acceptance within the ineaning of the
English or Indian Act or the common law.

Per Lorp WricHT : °° Both Chalmers, and
Paget ( The Law of Banking, 4th ed. p.164 ), are
of opinion that marking or certification is neither
in form nor in effect an acceptance of which the
holder or payee can avail himself. Marking or certi-

fication is clearly not in form an ac :eptance, but if
the form be disregarded, it is clearly in substance
essentially different in its nature and effects. Mark-
ing or certification has been known in England in a
very limited practice apparently referred to by the
court in 1810 in Robson vs Bennett (1810 — 2 Taunt.
388 ). That is a practice between bankers for the
purpose of clearing. It was judicially recognized
- by Sir Alexander Cockburn, C.J. in Goodwin vs
Robarts \ L.R. 10 Ex., at p.351 ) in these words :
" A custom has grown up among bankers themselves
of marking cheques as good for the purposes of clear-
ance by which they become bound to one another.’
This is clearly different from an acceptance, the effect
of whi_ch is to create a negotiable liability, fully de-
fined in its complicated nature and characteristics
by the Act. That practice is in Calcutta the subject
now of rule 12 of the new regulations and rules of
the Caleutta Clearing Banks® Association, which are
exhibited in the documents of this case. Rule 12
ﬁta-tes ¢ It shall be permissible for any member or
?llb-member in the intervals of clearing hours, to
z?epl% for the acceptance ”’ of a document by the
theni' €r or sub-member on which it is drawn, hl.‘{t
o atter shall h:ave the option of issuing a debit
oéu or Cl,leque.m lieu of * acceptance’ of the
the tzﬂen"t- It is to be noted that though it uses
e 11:'”1 Aacceptance ° it puts it in inverted commas
the Ae’(: distinguish it from a true acceptance under
deaniln he practice seems to be simply that after
A g,’ ours a cheque presented for clearing may be
e i‘;llld_ will then be paid on the next day when
sy tgh usiness is resumed. It is true that in such
T e‘ marking bank is by the judicially estab-
custom bound to pay it to the otherbank:
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This certification or marking cannot, however, be
identified with an acceptance.”

BANK oF BArRODA, LTD. vs PUuNJAB NATIONAL
Ba~nk, Ltp. & OTHERS

Bond

A bond should not be forfeited without giving
the person affected by the forfeiture an opportunity
of showing cause.

See Criminal Procedure . .

Broker and Client
Broker—Authority to sell house at a fixed price—
Remuneration specified— Refusal by vendor to sell
although a willing buyer has been found—1Is vendor
liable to pay broker.

The defendant gave the plaintiff the following
authority : t
** I do hereby authorize you to sell my property
bearing assessment No. 44 at Kotta Road, Borella
for the sum of Rupees twenty thousand five

hundred (Rs. 20,500/-).

I agree to pay you by way of remuneration
Rupees five hundred (Rs. 500/-). This holds
good for 2 weeks.”

The plaintiff found a buyer who was willing to
pay the stipulated price, but the defendant when
called upon refused to execute the transfer.

Held : That the plaintiff broker was not entitled
to his remuneration until the sale had been
completed.

WiLLIAM VS WICKREMASINGHE

Cheque
A Bank manager has no authority implied oy law
to certify for payment a post-dated cheque. A
certification of a cheque for payment is not an
acceptance.

See Banks & Banking

Civil Procedure Code
Civil Procedure Code section 404— . Action insti-
tuted by alien enemy— Addition of Custodian of
Enemy Property as a party—Can the added-plaintiff
proceed with the action.

This is an action instituted by an alien enemy.
The Custodian of Enemy Property intervened and
was added as a party-plaintiff under section 404 of
the Civil Procedure Code. The defendant contend-
ed that the Custodian was not entitled to proceed
with the action in the absence of the plaintiff. The
District Judge held that the added-plaint;’ff was
entitled to proceed with the action. The deten_:dant
appealed from that decision. The Subreme Lom:t
dismissed the appeal and upheld the District Judge's
order.

BogsTRA & OTHERS VS RANASINGHE
(CusTODIAN OF ENEMY PROPERTY)

Civil Procedure Code section 16— Application Jor
permission to sue 0N behalf of certain specified
members of an association—Factors that a court
should take into account in deciding an application
wnder section 16—Terms of the notice that .shquld
be given to the parties—Can the court hear objections
to the application for permission to sue once permas-
sion has been granted.

Held : (i) That once permission to sue or
defend has been granted under section 16. of the
Civil Procedure Code, the court is not entitled to
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hear and decide objections against the application
for permission to sue. _ AR
(ii) That the notice required to be given by
section 16 of the Civil Procedure Code is notice of
the institution of the action, and not notice of the
application for permission to sue or defend.

Per Howarp, C.J.: ° The appellants put
forward their claim as representing a (_’(-!‘ta_in num-
- ber of the original members of the Assml-mtinn. In
putting forward this claim they main t.z-un(_'d that at
the time of filing the action they and they alone
were entitled to represent the Association. This is
a question which dealt with the merits of the action
and could not be decided on an application for a writ
of summons. If the plaintifis are unsuccessful in
regard to this question, their action fails. The only
questions that should have been mnsu_l("rt;'(ll) by the
judge at this stage was whether the plum-l'.lf fs repre-
sented a class of persons with the same interest in
suit and whether there was a prima facie case.”

SovsA vs RATWATTE e e

Civil Procedure
A question which was not expressly raised in the
trial court may be taken in appeal when it can be
brought under one of the issues framed.

See Wills S i - B

Counsel
The necessity for an assignment of counsel for
the purpose of conducting an appeal involves the
necessity of seeing that it will be possible for the
counsel to be present at the hearing.

See Criminal Procedure . . iy D

Courts Ordinance
(ircumstances in which a mandate in the nature
of a Writ of Prohibition will be issued.

See Prohibition 5.

Court of Criminal Appeal
Court of Criminal Appeal—Reduction of sentence.
In this case the court had a doubt as to whether
the jury were of opinion that the accused had a mur-
derous intention or merely the knowledge that what
he did was likely to cause death. The accused was
given the benefit of the doubt and sentence was
therefore reduced.

REX vs DUWALAGE ALDON

Court of Criminal Appeal—Misdirection—Erro-
neous statement of fact by trial judge on the main evi-
dence—Criminal Procedure Code Chapter XII and
section «122 (3)—Evidence Ordinance sections 91,
155 and 157.

Held : (i) A statement made to a police
officer or inquirer by any person, which expression
includes a person accused in the course of any
investigation under Chapter XII of the Criminal
Procedure Code, must be reduced into writing.

(q) By reason of section 91 of the Evidence
O?dlpance only the written record of a statement
within the ambit of (i) is admissible in evidence.
Hence oral evidence of such a statement is
inadmissible.

(_iii) _The written record of such a statement is
admissible by virtue of section 122 ( 3) of Chapter
16 to contradict a witness after such witness has
given evicence.

(iv) The written record of the statement of a
witness used, as formulated in (iii), is not substan-

100

40

101

14

— 4
tive evidence of the facts stated therein, but i
available for impeaching the credit of such wime]s.
as laid down by section 155 of the Evidence Ords-&
nance. Iﬁ
(v) If it had not been for the prohibition con
cained in section 91 of the Evidence Ordinaﬁoe'
oral evidence of a statement made under (fhaptel:
XII of the Criminal Procedure Code might
tendered not only to contradict a witness, but alsg
under the provisions of section 157 to C(J]‘I‘()b()l‘alte
the testimony of such witness. Such oral teg;.
mony would again not be substantive evidengce
of the facts contained therein, but merely (‘orrd.
boratory. :

Per Howarp, C.J.: It is, therefore, clear that
the learned judge told the jury that the aceusedy
story was to the effect that he rolled the chimney
before he had held the body of the deceased ang
in these circumstances the blood must have beep
on his hands before he touched the body. This
was not what the accused had said either iy
examination-in-chief or in cross-exam_aation,
Having regard to this erroneous statement of fact in
regard to what was the main piece of evidence i
the case, we are of opinion that it is impossible
to support the convietion.

The investigation made by a police officer or
inquirer under this Chapter covers a wide field and
is not limited merely to the examination of persons
by the putting of questions. The investigation
includes the search for incriminating evidence
and the examination of the locus in quo and the
locality in the vicinity of the scene of the crime.
A statement made by any person to a police officer
who was so engaged would, in our opinion, be
made *in the course of any investigation.’

The sub-section bristles with difficulties and is
so difficult to intccpret that, in our view, it is the
duty of the legislature to re-draft the section 50 as

-

to make its meaning clear.”

REx vs HARAMANISA .. ot |

Court of Criminal Appeal—Evidence Ordinance
section 33—Scope of expression **incapable of
giving evidence.”

Held : (i) That the evidence of a witness who
is unable to attend the trial owing to illness such
as pneumonia cannot be read in evidence under
section 33 of the Evidence Ordinance. A

(ii) That the expression **incapable of giving
evidence > . does not mean ‘*incapable” for
the time being owing to illness.

(iii) That consent of counsel for the accused
to the admission of evidence which is not a-dn_lismble
does not rectify the wrong admission of evidence.

REX vS AMARAKOON i . e &

Court of Criminal Appeal—KEvidence O-rdmaﬂif
section 144 (a)—Presumption arising from PO"”S?_I
ion of stolen goods soon after they have been stolen.

Held : (i) That possession by a _pel‘i‘t’:;
of property recently stolen from a house m “-
course of house-breaking gives rise to the presump

- : in the
tion that the possessor was either concerned in :Jll:g
house-breaking or received the goods knowllz

them to be stolen. on

(ii) That the strength of the Presumptfon
which arises from such possession is in pr0p0ftle
to the shortness >f the interval which has elaps
since the commission of the offence.
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Per HOWARD, C.J.: ““‘If the interval has been
only an hour or two, not half a day, the presump-
tion is so strong, that it almost amounts to proof :
hecause the reasonable inference is, that the
person must have stolen the property. In the
ordinary affairs of life, it is not probable that the
person could have got possession of the property
in any other way. And juries can only judge of
matters with reference to their knowledge and
experience of the ordinary affairs of life.

Thus, for instance (to put the present case),
it the property were the produce of a burglary,
then the possession of it, soon after the burglary,
is some evidence that the person in whose possession
it is found was a party to the burglary. For, at all
events, he must have received it from one who
was a party to it : and this is strong evidence that
he was privy to it and some evidence that he was
a party to it. Whether or not he was so, must be
judged of from all the other circumstances of the
case.

If th. explanation is, for instance, that the
party had found the property where it might have
been found. and was going to deliver it up to a
constable, and the circumstances were consistent
with that account, some evidence ought to be given
to contradict it, and show it to be untrue.

What the jury have to consider in each case is.
what is the fair inference to be drawn from all
the circumstances before them, ard whether they
believe the account given by the prisoner is.
under the circumstances, reasonable and probable,
or otherwise’.”

ReEx vs WiLLiam Perera & ETIN .. Sk

Criminal Procedure Code Chapter XII section
122 (3)—Illegal sentence passed pc: incuriam—Can
it be altered by the judge who passed the sentence
Can statement made in the course of an inquiry
into another offence be used to contradict the accused
—Can sentence of imprisonment be imposed in the
cvent of a sentence of whipping not being carried
out.

Held : (i) That a statement made by an
accused in the course of an inquiry under Chapter
XII of the Criminal Procedure Code can be used
under section 122 (3) of that Code to contradict
him in proceedings against him in regard to an
offence which was not the subject of the inquiry
in the course of which the statement was made.

(ii) A judge who imposes an illegal sentence
per incuriam has the power to set aside the illegal
sentence and to impose a legal sentence.

_(iii) A judge who imposes a sentence of whip-
ping and imprisonment cannot make an order fixing
an extended term of imprisonment if the sentence
Of whipping is not executed.

Rex vs PEDRICK APPUHAMY KADIRESU
& Two OTHERS e

Criminal Procedure

Chapter XII and section 122 (3) of the Criminal
Procedure Code.

See Court of Crindnal Appeal s .

_ Criminal Appeal—Counsel assigned to accused
n c{ppeah—()ounsel unable to attend on date of
heﬂ?‘?:ng——Appeaz' heard in absence of counsel—Is
hearing  regular—Interpretation of provisions as
regards the right of a convicted person.

43

78

68
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In this case the Privy Council has laid down
an important principle in regard to the right of a
convicted person.

Shortly, the relevant facts are as follows :

Under section 3 (1) of the Poor Pers.ns’
Defence Ordinance, 1939, an accused person
whose means are insufficient to enable him to obtain
legal aid is entitled to have an advocate ( assigned)
to defend him upon his obtaining a certificate from
a rerti_fying officer that he ought to have legal
aid.

A person to whom an advocate has been assigned
under sub-section 1 is. if convicted at the trial,
entitled under sub-section 2, on his lodging an
appeal, to have an advocate assigned for the
preparation and conduct of the appeal.

The accused in this case were assigned an
advocate to defend them at their trial on a charge
of murder. Two of them were convicted and
sentenced to death. They appealed and were
assigned a counsel permanently practising in Aden
and the only person enrolled to practice in British
Somaliland. When required by the British Somali-
land Government to defend accused persons on
trial on capital charges he has to travel by sea
from Aden to Somaliland. The hearing of the
appeal was fixed for June 22nd 1942 and the
proper authorities had been instructed to arrange
for a passage for counsel but owing to shipping
difficulties they failed to secure a passage vhich
would enable him to reach Hargeisa, the place of
hearing of the appeal, on or before the date of
hearing. On June 22nd 1942 the Appeal Court
Judge proceeded with the case without making
any inquiry with regard to the absence of counsel
or as to the date when he might be expected to
arrive. He heard some very short statements by the
appellants and dismissed the appeals. Counsel
in fact arrived on.July 2nd 1942.

It was contended on behalf of the appellants
before the Privy Council that there was a
disregard of section 3 (2) of the Poor Persons’
Defence Ordinance 1939, and that the appeal
has accordingly not been heard in accordance
with the provisions of the law and must be treated
as not having taken place.

Held : (i) That the provisions of a statute
as regards the right of a convicted person are
not of a merely directory character.

(ii) That the necessity for an assignment of
counsel for the purpose of conducting an appeal
involves the necessity of seeing that it will be
possible for the counsel to be present at the hearing.

(iii) That the failure to grant an adjournment
of the hearing to enable counsel to be heard has
resulted in the appeal not being effectively heard.

Per Viscount MaucuaMm : ** The importance of
persons accused of a serious crime having the
advantage of counsel to assist them before the
courts cannot be doubted by anybody who
remembers the long struggle which took place
in this country and which ultimately resulted
in such persons having the right to be represented
by counsel. (See Holdsworth, History of English
Law. Vol. IX, p. 226 ¢t seq.) This is a much
stronger case. Just as a conviction following a trial
cannot stand if there has been a refusal to hear
the counsel for the accused, so it seems to their
Lordships an app .al cannot stand where there has
been a refusal to adjourn an appeal in which the

o I'—'J)’JM%{H%H“‘“ entitled as of right to be heard by

noolaham.org | aavanaham.org
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a counsel assigned to him by the government, who
was unable, without any default on his part, to
reach the court in time to conduct the appeal.’

Garos HiIRAD & ANOTHER Vs REX. . 33

Criminal Procedure Code sections 237 (2) and 296

(2)—Crown’s right of reply where some only of the
accused persons adduce evidence on their behalf.

Held : (i) That where a witness alled by t’h(*
Crown to produce documentary evidence out of a
court record is in cross-examination askcd_by the
defence to produce other documents which are
in the record or give evidence after reference to the
record, the Crown is entitled to reply as against
the accused requiring such evidence. &

(ii) The fact that one of several accused, giving
evidence on his own behalf after the close of the
prosecution case, incriminates his co-accused does
not affect the Crown’s right of reply.

Tae King vs FERDINAND & SEVEN OTHERS ..

The failure to read over to the accused the
evidence of a witness who was examined before
the issue of process or to tender him for cross-
examination is an irregularity which does not
vitiate a conviction.

See Penal Code ' i e

Criminal Procedure Code section 411—Forfeiture
of bond.

Held : A bond should not be forfeited with-
out giving the person affected by the forfeiture
an opportunity of showing cause.

Packeez (S.1.P.) vs PEIRIS o

Criminal Procedure Code sections 356, 357 and
411 —Power of Supreme Court to act in revision
in any matter in which an appeal lies—Procedure
to be followed before declaring a bond given under
the Criminal Procedure Code to be forfeited.

Held : (i) The Supreme Court will exercise
its powers of revision even in a case in which an
appeal lies in the following cases :—

(@) Where there has been a failure of justice.

(b) Where a fundamental rule of judicial
procedure has been violated.

(c) Where the person affected by the order
made against him had no knowledge of it till
the time for preferring an appeal had elapsed.
(ii) An inquiry is a necessary condition prece-

dent to the reaching of a decision under section 411
of the Criminal Procedure Code to forfeit a bond.

Per Sorrtsz, J. : ** The phrase * whenever it is
proved to the satisfaction of the court ’® necessarily
presupposes an inquiry. Indeed, even if the
words that had been employed had been less
cogent, for instance, °if the court is of opinion,’
still inasmuch as a judicial officer, as distinct
from an administrative officer. is ohnoomed, an
inquiry is a necessary condition precedent to the
reaching of an opinion.”

SUB-INSPECTOR MUTHALIFF Vs PEDRICK o

Character of accused—When may accused be
cross-examained as to his bad character— Questions
which are unfair to accused should not be allowed—
Can suspicion alleged to have been entertained by one
of his employers on an earlier occasion be a legiti-
mactle_t topic for cross-examination of accused as to
credit.

Digitized by Noolaham
noolaham.org | aavana

—

Held : (i) A question whether the accugeq
who has put his character in issue, was not SllSpecte(i
of a previous crime of which he was never chargeq
in court, or if charged was acquitted, is an example
of a case where the judge should intervene,

(ii)) A mere suspicion alleged to have hegp
entertained by his previous employer on an earljep
occasion cannot be a legitimate topic for CTross-
examination of an accused person as to credit.

Per Lorp SimoN : ** Apart altogether from the
impeached questions (which the Common Serjeant
in his summing-up advised the jury Cntireiy to
disregard), there was an overwhelming case proveq
against the accused. The trial had lasted two fy]]
days, but the jury took only a few minutes to cop-
sider their verdict, and the judge stated that he
considered the verdiet ° perfectly right.” Whep
the transcript is examined it is evident that ng
reasonable jury, after a proper summing-up,
could have failed to convict the appellant on the
rest of the evidence to which no objection could
be taken. 'There was, therefore, no miscarriage
of justice, and this is the proper test to determine
whether the proviso to section 4 (1) of the Criminal
Appeal Act, 1907, should be applied.”

(Editorial Note : Our law on the question
arising in this case is to be found in sections 54,
120 (6) of the Evidence Ordinance.)

STIRLAND VS DIkECTOR OF PUBLIC

PROSECUTIONS Air o a

A statement made by an accused in the course
of an inquiry under Chapter XII of the Criminal
Procedure Code can be used under section 122 (3)
of that Code to contradict him in proceedings
against him in regard to an offence which was not
the subject of the nquiry in *he course of which
the statement was made.

See Court of Criminal Appeal o »

A judge who imposes a sentence of whipping
and imprisonment cannot make an order fixing an
extended term of imprisonment if the sentence of
whipping is not executed.

See Court of Criminal Appeal s o

Criminal Procedure Code Chapter XII section
122 (3)—1Illegal sentence passed per incuriam—
Can it be altered by the judge who passed the sentence
—Can statement made in the course of an inquiry
into another offence be used to contradict the accused
—Can sentence of imprisonment be imposed in the
event of a sentence of whipping not being carried
out.

Held : (i) That a statement made by an
accused in the course of ar inquiry un-er Chapter
XII of the Criminal Procedure Code can be used
under section 122 (3) of that Code to contradict
him in proceedings against him in regard to an
offence which was not the subject of the inquiry
in the course of which the statement was made.

(ii) A judge who imposes an illegal sentenct
per incuriam has the power to set aside the illegal
sentence and to impose a legal seatence. ;

(iii) A judge who imposes a sentence of
whipping and imprisonment cannot make anlorder
fixing an extended term of imprisonment if the
sentence of whipping is not executed.

FoundaSiea.Court of Criminal Appeal . <
ham.org
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Emergency Powers (Defence) Act, 1939 section
1—Palestine Defence (Judicial) Regulations 1942
regulation 3 —Constitution of court by direction
by Chief Justice under vegulation 3—Is formal
order necessary—QOverriding effect of a Regulation™
which modifies a local Ordinance — Delegation
of power—Ultra vires— Discretion  of _prosecuting
counsel to call witnesses named in the indictment—
Alteration of judgment by judge after it had been
dictated in court.

The facts which are fully set out in the judgment.
shortly, are as follows :

On March 24th 1943, the Chief Justice of Pales-
tine sitting alone as the Court of Criminal
Assize at Haifa, convicted the appellant of murder
under the Palestine Criminal Code Ordinance,
1936 section 214 (b), and sentenced him to death.
An appeal by the appellant was dismissed on
April 17th 1943, by the Supreme Court of Palestine,
sitting as the Court of Criminal Appeal. The
appellart by special leave appealed against that
judgment.

It was contended by the appellant that :

(1) regulation 3 which was made by the High
Commissioner under the powers vested in him by
the Emergency Powers (Colonial Defence) Order-
in-Council, 1939, article 3, and the Emergency
Powers (Defence) Act, 1939, was not within the
powers thus vested in him, anc was, therefore,
ultra vires of the High Commissioner ;

(#7) assuming that regulation 3 was intra
vires of the High Commissioner, any direction
made by the Chief Justice under it fell to be
made by the Chief Justice himself, and there was no
such direction in the present case ;

(f7¢d) in any event, such a direction was an
order within the meaning of the Palestine Interpre-
tation Ordinance, 1933, section 7, which was
applied to the Defence (Judicial Regulations, 1942,
by regulation 9 thereof, and which required
publication in the Gazette before such an order
could have the force of law ;

() the Chief Justice, in his judgment as
finally issued by him, made material alterations
in the judgment as orally delivered by him ;
(v) here was no sufficient evidence before the
Chief Justice to justify a finding of ** premedita-
tion” within the meaning of the Palestine Criminal
Code Ordinance, 1936, sections 214 and 216, and.,
I any event, that the Chief Justice had neither
considered this essential question, nor made any
finding thereon ; and

(vi) the refusal by the Chief Justice, at the
close of the evidence for the Crown, to rule that
there was an obligation on the Crown to tender
for cross-examination by the defence, witnesses,
whose names were on the information but had
not been callrd, was wreng, and prejudiced the
appellant’s right to a fair trial.

Of the above points (i22) and (v) are of little
Or no local interest ; but the other points are of
assistance to us. The decision of the Privy Council
O points (i), (it), (iv) and (vi) is as follows :—

(#) That the discretion conferred on the Chief
vustice involved no delegation of the High Com-
nmissioner’s powers -but was an executive discretion
ﬂe.c‘?'?sary, to the carrying out of the High Com-
u;-zzmn“"‘ S conclusion and was therefore intra
to(g-) The constitution of the churt which was
list Y the appellant was prescribed in the cause
St of the Supreme Court of Palestineifpdhe

week ending Saturday, March 20th 1943, which
had been approved by the Chief Justice prior to
Monday, March 15th 1943. There was no objection
to this course for fixing the constitution of the
court which was to try the appellant, and which
is obviously the usual method of administering
the business of the court. In the absence of any
provision for the form which the direction by the
Chief Justice is to take, the Chief .Justice was
free toadopt the course he did.

(tv) The changes in the judgment finally
issued, in view of the information obtained from
the Chief Justice at the request of the Board and
the limited argument submitted at the hearing
before the Board, render it unnecessary for the
Board to consider at length the value of the trans-
cript by the shorthand stenographer of the oral
judgment as delivered by the Chief Justice on
April 17th 1943, which the Chief Justice now
states was full of errors and obvious mistakes,
and the latter part of which had to be rewritten
by him. In view of this explanation, which was
not before the Court of Criminal Appeal, their
Lordships would have difficulty in taking the
transcript into consideration, but they are relieved
from any final conclusion on this point, as the
only change from the judgment as orally delivered
which the appellant founds upon is admitted by
the Chief Justice in his statement, viz. the mention
in the oral judgment of Ibrahim Bishara as a witness
along with a reference to his evidence which was
in fact not given at the trial, but was contained
in his disposition at the preliminary inquiries, and
which mention was omitted in the judgment
finally issued. This point was raised beiore the
Court of Criminal Appeal, and their Lordships
agree with their view that, apart from this reference,
which was an obvious mistake, there was sufficient
evidence on which it could be found that there
was enmity not only between the villagers, but also
between the families of the deceased and the
appellant, and that this alteration in the judgment
cannot be regarded as a substantial one, which
would affect the conclusions arrived at by the
Chief Justice.

(vi) The prosecution is under no obligation
to tender witnesses whose names are in the
indictment and are not called for the prosecution.
The prosecutor has a discretion as to what witnesses
should be called for the prosecution, and the
court will not interfere with the exercise of that
discretion, unless, perhaps, it can be shown that
the prosecutor has been influenced by some oblique
motive.

On the question of the conflict of the defence
regulation with the Courts Ordinance of Palestine
the Privy Council decided that the regulation
prevailed.

ADpEL MusaMMED EL DABBAH VS
ATTORNEY-GENERAIL OF PALESTINE

Customs Ordinance
Customs Ordinance sections _34 and 139A—
Meaning of the expression ** fine.

Held : (i) That the word * fine’ in sections
34 and 139A of the Customs Ordinance does not
mean a ‘‘fine’ imposed by a court of ‘aw,.

(ii) That the words * such fine and dues”
used in the latter part of section 34 clearly refer
t&dhe penalties mentioned earlier, '
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(iii) That a penalty imposed under section 34
of the Customs Ordinance in respect of each missing
package is a *‘ fine »’ within the meaning of that
expression in sections 34 and 139A.

(Editorial Note.— Since the date of this action
section 34 of the Customs Ordinance has been
amended and the expression ‘‘fines and dues”
no longer occurs in that section—J"ide section 4
of Ordinance 8 of 1944)).

CoLLECTOR OF Customs, N.P., JAFFNA VS

ARUNASALAM e il e
section 146—Who should
proceedings under

Customs Ordinance
be made party defendant to
section 146.

Held : (i) That the Attorney-General is the
proper person to be made party defendant to
proceedings under section 146 of the Customs
Ordinance.

(ii) That the special remedy provided by
section 146 of the Customs Ordinance is the only
remedy open to a subject whose goods are seized
as forfeited under that Ordinance.

SANGARAPILLAI VS PRASAD

Defence Regulations
Control of Prices Regulations 2 (7) and 6.

See Price Control e

Defence (Miscellaneous No. 3) Regulations—
Detention Order wunder Regulation 1 (1) — Does
the non-recital of the grounds on which the Governor
has reasonable cause to believe that the detainee is a
person of hostile origin etc. invalidate the order.

Held : That the non-recital in the Detention
Order of the fact that the Governor has
reasonable cause to believe that the detainee is a
person of hostile origin etc. or the grounds for
such belief does not invalidate the order.

PERERA (A.S.P.) vS GUNEWARDENE

Divorce
Divorce—Condonation.

Held that : (i) It is fraudulent misstatement
of fact, not assurances as to future conduct.
which may remove the disabling consequences of
condonation.

(ii) There cannot be such a thing as contingent
condonation by a husband of his wife’s adultery
when the condonation includes the irrevocable
act of sexual connexion.

HENLa&RSON vs HENDERSON

Donation
See Gift.

Elections

Election—Article 9 (d) of the Ceylon (State
Council) Order-in-Council 11:93 1——Per{on ?ag.-sz'fa(:f;;
contracts with Government seeking election to the
State  Council—Formation of incorporated com-
pany to take over contracts of such person before
nomination day—New company a sham—Does
such person come within the disqualification in
Article 9 (d).

Held : That a Government contractor cannot
escape the, disqualification created by Article
9 (d) by merely transferring his contracts to an
incorporated company, which is specially designed

for the purpose of providing a cover AR E?Wh’)lt?
j = noolaham.org
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ham.

Fidei Commissum

—

he may remain as the virtual contractor though
not in name. :

DAHANAYAKE Vs PIERIS

Evidence

Evidence Ordinance section 114 (a)—Possessiop
by a person of property recently stolen frop
a house in the course of house-breaking gives
rise to the presumption that the possessor was
either concerned in the house-breaking or received
the goods knowing them to be stolen. The
strength of the presumption which arises from
such possession is in proportion to the shortness of
the interval which has elapsed since the com-
mission of the offence.

See Court of Criminal Appeal.

Evidence Ordinance sections 30 and 120 (b)—
Accused giving evidence on his own behalf implicating
his co-accused—Is the evidence admissible as against
the co-accused.

Held : (i) That the evidence of an accused
which implicates his co-accused is admissible in
evidence.

(ii) That the confession made by a co-accused
in the witness-box cannot be shut out on the
oround that it is prejudicial to the other accused.

Tue Kineg vs FErpDINAND & SEVEN OTHERS

By reason of section 91 of the Evidence Ordi-
nance only the written record of a statement
made to a police officer under Chapter XII
of the Criminal Procedure Code is admissible
n evidence.

See Court of Criminal Appecl

The written record of the statement of a witness
made under Chapter 12 of the Criminal Procedure
Code can be used for impeaching the credit of that
witness under section 155 of the Evidence Ordin-
ance.

See Court of Criminal Appeal

Character of accused. Cross-examination s to
credit. A mere suspicion alleged to have been
entertained by his previous employer on an earlier
occasion cannot be a legitimate topic for cross-
examination of an accused person as to credit.

See Criminal Procedure

The evidence of a witness who is unable to
attend the trial owing to temporary illness cannot
be read in evidence under section 33 of the Kvi-
dence Ordinance.

See Court of Criminal Appeal

The consent of counsel for the accused to t}:i‘f
admission of evidence which is not admissibie
does not rectify the wrong admission of evidence.

See Court of Criminal Appeal

g 4 s be
In what circumstances may oral evidence b
admitted to prove a trust.

See Trusts

Fidei commissum created by Ti‘ill',—'De{‘m, j‘{
fl:du(:iaf'y b(’fOT(’- testator— Does the devise MP-SC;Ih
{ 3{}%’":-”3(-(». between an ‘‘heir’ in Ro’rn.ﬂ""D:i&nﬁ |

ré’ ahd a “devisee’” under a will “f the p resent 444
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