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Actien

Judzment of Foreign Couri—Does an action lie on
it in other Courts—Principles of International Law.
The judgment of a Foreign Court of competent
Jjurisdietion is, in nceordanee with the principles of
private international law, regarded in other courts
z.smfn‘m Jacie evidence of o debt at common law
an action lies for the recovery of the debt so
adjudgec subject to such defences as may be raised
by the debtor al the trial.

NARAVANSWAMI V8., MARIMUTTUFILLAI

Agreement
To transfer immovable property in consideration
of marriage—Agreement must be notarially
executed. .
See Immovable Properly ...

Arbitration
Dispute between Co-operative Society and past
officer of Society.—Power to refer to compul-
sory arbitration.
Ser Co-uperative Societies

Brothels' Ordinance

Section 2—Keeping or munaging a brothel—
Meaning of.

Held : That a person who is not the controlling
hiead of a brothel with a proprietary interest and
control over it and who does not direct, govern or
administer the brothel cannot be said to keep or
munage the brothel.

ManmN & Awornenr vs, INspreTon oF Porick,
VEVANGODA 5y

Butchers Ordinance

Refusal of butchers' licence by local authority—
Remedy.
See Mandamus

Carriage of Goods

Ruilicay—Liabitity for damage to goods—Limita-
tion of liability by staiute—Further Timitation by
contract— Meaning of ** misconduct " h% ]
the Reilivay—.1 t of damages—Railway Ordi-
nance, Section 15.

While goods conveyed by train from South India
were being unloaded from a waggon at Jaffna, they
received damage as a result of wnother waggon
striking the stationary waggon during shunting
operations carried out by a guard who had been
clearly warned that an impact of the waggons in-
volved the risk of damage to the goods.

Section 15 of the Railway Ordinance limits the
liability of the Railway to loss or damuge oceasioned
by the negligenee or misconduet of the agents or
servants of the Railway. The liability in this ease
was further limited by contract to loss from mis-
conduct an the part of a servant of the Railway,

Held : (1) That a carrier of goods, if not prohi-
hited to do so by statute, may contract himsell out
of liability for the negligence of his servants, pro-
vided that the exemption is stipulated in express,
tlear and unambiguous terms.

(2) That the guard was guilty of misconduct in
doing a thing which he had been swarned may
seriously cndanger the goods,

servant af
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(8) For the purposes of compensation, * value
of the goods at the time and place of despatch
means the value at the time and place the i
w-re first handed over to the Ceylon Government
Rauilway.

SANGARALINGAM V3. THE ATTORNEY-GENERAL ...

Certiorari

Court has diseretion to make order of certiorari
although alt.rnative remedy is available.
See Co-operative Societies

Certiorari refused where officer did not aet in
excess of jurisdiction.
Ser Omnibus Service Licensing Ordinanee

Cheques -

Joint and several lability—Drawer of cheque and
successive endorsees swed by last endorsee—Judgment
entered against same defendants—1Is the plainiiff pre-
cluded from recovering judgment against nthers.

Held : That where the drawer and the endorsees
of a cheque are sued together for the recovery of the
value thereof. the fact that judgment was entered
against some of them earlier does not preclude the
plaintiff from recovering judgment against the
others as their liability is & joint and several one.

Kunara el al vs. Vamavan CeETTIAR

Civil Procedure Code

Sections 825, 826 and 530 —Execution of proprie-
tary decree—Resistance to Fiscal—Persons resisting
instigated by defendants—Sentence of tmpri: t
not passed-—Order to deliver possession made under
section 330—Correctness of such order.

Held : That, where at an inquiry int  a com-
plaint under seetion 425 of the Civil Procedure Code
the evidence shows that a person resisting the Fiseal
was instigated by the judgment-debtors, order
directing the judgment-creditor to be put into
possession. of the property shouid be made under
section 826 and not under 330. Section 326 does
not minke it obligatory for » Court to pass a senténce
of imprisonment hefore making an order of pos-
session.

LuciNa Frernanpo ef al ve. ASMABAI ADAMALY

Section 18—Power of courts to add parties.
See Muslim Intestate Succession and Wakfs Ordi-
nihice
Section 66— Service of summons on wife as agent
of husband who was in Malaya—Agency not
determined by enemy occupation of Malaya.
See Morigage

100
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Colombo Municipal Council Bribery Com-

mission (Special Provisionx) Act, No. 32 of

1949,

Jurisdietion of Supreme Court to issue writ of
Prohibition on Commissioner.

See Supreme Caourl
When will writ of Prohibition on Commissioner
he refused.
See Prohibition 1

LRSS LET]
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Commissions of Inquiry Act No. 17 of 1948. |

Commissioner appointed under Act—Jurisdiction

of Supreme Court to-issue writ of Prohibition

on.
See Supreme Court

Circumstances in which writ of Prohibition on
Commissioner will be refused.
See Prohibition

Companies Ordinance :

No. 51 of 19388 Section 120—Faiture of Director
to keep praper books of accounts.

In this case the conviction of the accused, the
Maunaging Director of a company for failure to keep
proper hooks of accounts as required by Section 120
of the Companies Ordinance war sel aside on the
ground that inadmissable evidence had been ad-
mitted and that the aceused’s guilt had not been
proved by relevant evidence.

Per GraTIAEN, J.—* The Section (i.e. 5. 120 (1) )
iz satisfied sc long as a set of * books of original
entry ' is maintained in one or other of which books
every transaction is faithfully recorded at the time
when it occurs.”

Heexpavpa vs., HeEratn i

Contract

Contract of sale of land by minors—When and
to what e«tent can it be repudiated by them.
See Minor ...

Cantract—Agreement by a condractor for fransport
of a certain specifled minimum quantity of sall per
Penalty for failure to transport such minimiuamn—
Implied obligation to make swch minimum available
to the contr ctor—Necessary implicatiovn—Damages.
The defendant-reéspondent entered into an agree-
ment with the Assistanl Government Agent,
Hambantota, for the transport and storage of salt
at the rate of not less than 2,375 bags per day. If
Le failed to employ the necessary labour and
wvehicles to transport this minimum quantity he
was liable to penalty. On ecertain days during the
contractual period the Assistant Government Agent
failed to supply the minimum quantity which the
eontractor was obliged to transport and the con-
tractor sued the Crown for damages suffcred by
him in employing labour and vehicles sufficient to
transport the minimum quantily. It was con-
tended for the Crown that the terms of the agree-
ment did not impose an obligation on the Assistant
Government Agent to supply the minimum guan-
tity for the contractor to transport.

Held : That by necessary implication the Crown
was under an implied obligation to make available
to the contractor the minimum quantity to he
handled by him under the contract and that the
Crown’s default in supplying this minimum quan-
tity on any day constituted a breach of contract
which entitled the plaintiff to claim damages to
compensate him for the consequent loss sustained
by him,

ATTORNEY-GENERAL V8. JUNAID ...
Co-operative Societies Ordinance

Claim against past officer of Society—Reference (o
arbitration—Legality of arbitrator’s award—Certio-
rari—Does it lie when other remedy is available,

a4

13

Held : (i) That there is no power under the
Co-operative Societies Ordinance to refer compul-
sorily Lo arbitration a dispute between a registered
Co-operative Society and a person who has ceased
to be an oflieer of the Society. &

(ii) That the Court has a discretion to make an
order of eertiorari although an alternative-and
equally convenient remedy is available to an
aggrieved party. -

(Note : On the first point see now the Co-opera-
tive Socicties (Amendment) Act, No. 21 of 1949 —

“Edd: C. L. W.).

StrisENA  vs. HRecistrRar oF CO-OPERATIVE
SOCIRTIRS

Court of Criminal Appeal

Charge of murder— Penal Code sections 78 and 79—
Plea of drunkenness and provocation—Relevancy of
evidence of good character af aceused—NMisdivection.

In a case of murder in which the accused put his
character in issue and pleaded that he was so drunk
as to be incapable of forming a murderous intention
and that he committed the offence under grave and
sudden provocation.

Held : (1) That the intoxieation necessary to
reduce the offence from murder to eulpable homicide
not amounting to murder on the ground of absence
of & murderous intention need not merely be the
degree of intoxication referred to in section 78 of
the Penal Code.

(2) That where the judge’s direction appeared
to give the impression to the Jury that any intoxica-
tion falling short of the degree of intoxiecation con-
templated by section 78 of the Penal Code should
not be considered in dealing with the guestion
whether a man’s susceptibility to provocation was
affected by intoxication, it amounted to a mis-
direction on the law.

{3) That evidence of good character of an
aceused was relevant to the consideration whether
the aet of the accused was unprovoked or not.

The Kixe wvs., Harrrice Dox  MARSHAL
APPUHAMY

Charge of attempted miurder in which accused was
undefended—FEvidence of bad character given by
aceused —Failure of trial Judge to warn the Jury not
to take inadmissible evidence into accounl—Refrial,

Where in a case of attempted, murder an un-
defended accused while giving evidence referred to
the fact that he had served a term of imprisonment,
and where the learned trial Judge failed to give a
specific warning to the Jury that they should not
take that evidence into account in arriving at their
verdict.

Held : That in view of the conflicting evidence in
the case and the stage at which the inadmissible
evidence was introduced, it would have been
perhaps better if the learned Judge referred to
that evidence anid gave a specific warning to the
Jury not to take that evidenee into account in
arriving at their verdiet.

REx vs. Racama BaparceE DINESHAMY

Questions pul to witness by the trial judge in the
course of the examination in chief, crass-eramination
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and re-teamination—Powers of the judge under sec-
tign 168 of the Eoidence Ordinance.

The neeused was charged with the murder of a
Police Constable by stabbing. The evidence led
by the presecution proved that the deceased, prior
Lo the stabbing, had attempted to molest a woman
named Somawathie living in the same compound
as the aceused, and that he had refused to go away
when the aceused asked lim to do so.  The evidence
of the aveused’s mistress, called by the defence, was
to the effect tnat, when admonished hy the accused
and asked to leave, the deceased said, ** If you are
unwilling to allow me to molest this woman, let me
have your wife,”” and that then there was an ex-
change of blows, In her complaint to the Police,
made shortly afterwards, Somawathie referved only
to the attempted molestation and not to the subse-
quent stabbing. In the course of his charge to the
jury the trinl Judge strongly suggested that the
aceused, bis mistress and Somawathie hid together
“ poneoeted  a false story before Somawathic went
to the Police, All through the trial the Judge took
a large part in the questioning of the witnesses,
both prosecution and defence, during their examina-
tion-in-chief, cross-examination and re-examina-
tion, in the exercise of his powers under section 165
of the Evidence Ordinance,

Held : (1) That the suggestion thal a fulse story
had been ** concocted ** by the aceused, his mistress
and Somawathie amounnted to a misdivection on the
facts unsupported by the evidence,

(2) That on the evidence the Court was satisfied
that the accused had established his right to the
plea of grave and sudden provecation.

(3) That the trial Judge had not exercised
properly the pewers given to him under section 165
of the Evidence Ordinance.

Per WiEvEwaRneNg, CJ.— ... in this case
the proseeution was represented by a Crown Counsel
and the aceused was defended by two Counsel. It
i3 not possible to lay down as general rules as to
when and how far a Judge should interrupt an
examination-in-chief or a eross-examination by
questioning the witness himself. These are matters
which the Judge is given the diseretion to decide
for himself in cach ecase coming before him. As I
said before, that very fact will make a Court guard
against the exereise of those powers without
restraint.™”

REx vs. Tupawa Hewase Navpias Sinva

Rape—Girl alleged to be wnder 12 yeors of age— Proof
of age solely by X°ray photograph —Admissibility—
Failure of judge lo put defence fairly to the jury—
Misdirection.

The appellant was charged with rape of a girl
called Aslin, who was alleged to be under 12 years
of age.  The Crown sought to establish age through
the medieal officer on an X'ray photograph of the
girl. Ewvidence was not led to show that the
admilted X'rauy pliotograph was that of Asilin and
that the Medical Officer was present when the
photograph was taken.

The appellant in his evidence stated that certain
witnesses were angry with him beeause of a certain
incident and that he had absconded through fear
of bodily harm. The learned Judge in summing
up not only failed to deaw the Jury’s attention to
this part of the evidence but indicated to them

81

that the appellant had not assigned any reason for
the witness to give false evidence against him.

Held: (1) That, in the circumstances, the X'ray
photograph  should not lave been adnitted in
evidence,

(2) That the learned Judge’s omission to divect
the jury fairly and adequately on the defence
amounted to a misdirection,

Hex vs. Mexnis

Criminal Procedure Code

Sections 188 and 193—Admission of guilt in course
of trial of offence not charged with—Failure to frame
Sfresh charge before accepting plea and dealing with
accused,

Where in the course of a trial of a person charged
under seetions 440 and 369 of the Penal Code, the
accused pleaded guilty to a charge under section 894
of the Penal Code and after accepling the plea with-
out framing a fresh charge and explaining to the
aceused as required by section 1938 of the Criminal
Procedure Code, the accused was dealt” with under
section 825 (1) (b) of the latter Code.

Held : That the order of the Mugistrate could
not stand,

Ranmina vs, SERGEANT SCHULLING

Sections 42 and 126 4—Order revianding accused—
Accwsed produced in Courl before expiry of 15 doys
and order remanding again—Warrant f detention—
Escape of accused—Immediate unsuccessful search—
Accused found after four days—Arrest of aecused by
Fiseal Officers—Resistance by accused —Resewe of
arrested person by others—Causing hurl to Fiscal
O fficers—Charges under seetions 2201 and 323 of
Penal Code—Legality of arrest—Applicability of sec-
tions 92 (1) of the Penal Code—Self-defer ce.

~ On 15947, the 1st accused was produced in
Court on o charge of causing hurt to two constables
and was remanded till 19-9-47,  On this latter day
he was produced in Court and was again remanded
till 3-10-47. Shortly after the Magistrate signed
the warrant of detention on 19-9-47 and the Fiscal’s
Marshall had entrusted the 1st accused to his
officer, the 1st accysed eseaped. The Fiscal's
officer pursued him immediately and searched for
him unsuccessfully. This was reported to the
Fiseal's Marshall who handed the warrant of deten-
tion to his officer directing him to search for and
arrest the aceused. The search was continued by
two officers till the 1st aceused was found eventually
on 23-9-47,

espite resistance, the two officers, who were not
wearing their uniforms, handeuffed the 15t accused
whereupon one of them was stabbed by the 2nd
aceused at the instigation of the drd accused. The
1st accused bit both officers and all the accused
TAD aWAY.

The aceused were {-l1ar,,_={cd under & counts—

(1) the 1st aceused under section 220 A of the
Penal Code for offering resistance to the
Inwful apprehension of himself by the
Fiseal’s Officers upon a warrant of des
tention.

(2) the 2nd and 8rd accused under section 2204
of the Penal Code for rescuing the 1st
accused from the custody of the Fiscal's
Officers,
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(8) all the 8 accused under section 323 for
voluntarily causing hurt to the Fiscal's
Officers to prevent them from discharging
their duties as public servants.

Held : (i) That the order of detention made by
the Magistrate had the effect of making the Fiscal’s
Officers  custody a lawful custody on 19-0-47,
though the detention of the 1st accused in custody
after the expiry of 15 days from 15-9-47 would have
been unlawful.

(ii) That the arrest on 28-9-47 is not the arrest
contemplated by section 42 of the Criminal Pro-
cedure Code and the officers had exceeded their
authority in attempting the arrest of the 1st aceused
on that day. :

(iii) That us the attemipted arrest on 23-9-47
not have caused the 1st accused reasonable
apprehension that he would be killed or grievously
hurt, if he did not resist the arrest, section 92 (1)
of the Penal Code is applicable to him.

(iv) That as the 2nd and 38rd accused could not
be said to have known that the 1st nccused escaped
from the custody of the Fiscal's officer who attempt-
ed_to arrest him, they may claim to have exercised
the right of self-defence.

(v) That in stabbing the Fiscal’s oflicer they
exceeded the right of self-defence and should be held
guilty under section 325 of the Penal Code,

Poxnian Ktmanesv el al vs. THE DIVISIONAL
BRevesve OFvicER, VAVONIYA ...

Charge of rash and negligeni driving alleged in same
charge—Failure o give proper particulars of the
charge.

Held : That it is wrong to allege both rashness
and negligence in one and the same charge.

Nagatan va. D.R. O, M. S, asp E, P.

Section 413—Charge of theft of buffalo—Acquittal
of accused—Inguiry to consider claims to buffalo
produced in Court—Propriety of order made without
hearing evidence.

Accused who was charged with thett of a buffalo
was acquitted by the Magistrate without the
defence being called upon. An inquiry was subse-
quently held by the Magistrate under Sec. 413
of the Criminal Procedure Code to consider the
claims “of the parties to the buffalo produced in
Court. An application made for a postponement
of the inquiry by the accused petitioner was refused
and the Magistrate made order returning the bull
to the respondent on a submission by his Counsel
without hearing evidence.

Held : (i) That the magistrate could not make
such an order in the absence of any proof that an
offence had Dbeen committed in respect of the
buffala.

(ii) an order under sect. 418 must be bascd on
evidence,
D Smya vs. Basa Smnno

Section 240 (2)—Applies to appeal under sec-
tion 48 of Workmen's Compensation Ordinance.
See Worlomen's Compensation

38

54

|

Customs Ordinance

Mandamus—Customs Ovdinanee—Alleged contra-
vention of Section 46 read with Defence (Control of
Exports) Regulations—Cargo delwined for further
examination—Subsequent intimations deciaring goods
forfeited—Does detention of gosds tempurarily for
evamination constitute seizure of goods as forfeited
within the meaning of Sections 146 of the Customs
Ovdinance—Section 128—Does the power to seize
include power to detain.

Held ; (1) That the detenlion of cargo (suspected
to be contraband) temporarily pending o deeision
by the authorities as to whether or not they should
be seized does not constilute a seizure of the goods
as forfeited within the meaning of section 146 of the
Customs Ordinance.

(2) That the power of seizure conferred by
section 128 of the Customs Ordinance includes the
power for the purposes of examination to detain for
a reasonable period any goods which a Customs
officer suspects to be seized as forfeited goods.

Parasamy Napar & Orners vs. Tue PrRiNCIPAL
Correcron oy COSTOMS

Debt Conciliation Ordinance
No. 39 of 1941, Sections 24 and 55—J wrisdiction
of Court to entertain action after application made by
debtor to Debt Coneiliation Bourd—Order made staying
proceedings—Correctness of such order.

Plaintiff instituted this aection on a Mortgage
Bond on 29th June, 1946. Before the summons
returnable date the defendant appeared and applied
for stay of proceedings on the ground that prior to
the date of the institution of this action he had
made an application to the Debt Coneiliation Board
under the provisions of the Ordinance (No. 39 of
1941), He filed a certificate dated 12th June, 1948
duly signed by the Seeretary of the Board in support
of his statement.

The preliminary ingquiry required by Section 24
of the Ordinance had not been held so fur. It was
contended for the plaintifi that the matter could
not be said to he pending before the Board within
the meaning of Section 55 of the Ordinance until
after the Board had assumed jurisdiction to effect
4 settlement following the preliminary inguiry
under Section 24,

The learned District Judge rejected this conten-
tion and granted the defendant’s application to
slay procecdings,

The plaintift appealed.

Held : That in view of the language of Section 55
of the Delbt Conciliation Ordinance, the proper
order should have been to dismiss the plaintifi’s
action_on the ground that the Court had no juris-
diction to entertain it after application was made
by the defendant to the Board.

Tae AcricviTURan & INpusrrian  CREDIT
CorrPoraTION OF CEVLON vi. DE Smva &
ANOTHER ...

Decree

Decree entered embodying agreement reached
independently of allegations in pleadings re-
lating to a frust—Absence of any indication
for or against existence of lrust in decree—
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.where the evidence does not clearly and un-
ambiguously establish that there was an
actually concluded agreement antecedent to
the instrument sought to be reetified and that
the term the inclusion of which is sought is a
term of the agreement between the parties
and continued concurrently in their minds
down to the time for exccution of the instru-
ment and that by mistake in drafting there
has been a [ilure to make the instrument

—

(e

Estate Duty Ordinance

Clim wnder Section T3—Hindu undivided family
— Money lending business assets in Ceylon—Effeet
of Ordinance No. 76 of 1938 — Jurisdiction of District
Court to ovder repmynent of estate duty overpaid.

K. M. N. Natchiappa Chettiar dled on A0th
December, 1038 leaving the assets of a money-
lending husiness as his properfy in Ceylon. The

conformable to the agreement, Rinifizea by oA E%"':‘é l{l}s of his estate objected to the assessment
noolaham.org | aavanaham.org

DIGEST &
Doés decree operate as resjudicata on jssue | (if) That parol evidence is admissible to make
of trost. | out a ease for rectifieation and the Court can act
See Res judicata 47 | even on the evidence of the plaintiff alone where no
further evidence can be obtained.
Deed |
" y . : SinNaropy & @ AnoraEg  vs, MaNNiEAN &
Interpretation of —Conveyance of entive land by two | ANOTHER ... v T
deeds— Deeds comveying twa portions of one land in
specifiea proportions—Three bowndaries clearly de- Defence xport Redulations
Jined—Fourth boundary separating ene portion from (Control of Exports) gulation
other not sufficiently  clear—Remedy—Action  for See under Customs Ordinance.
partition or action for deflnition of boundaries.
1. who was entitled to the entivety of land E Defence (Trading with the Enemy) Regula-
conveyed it on two deeds to (a) the plaintifl des- | tions
cribing a part of it as** all that northern 1/3 part or | y ’ =
share in extent 2 pelas paddy sowing '’ ; (h) the | See Morlgage +o 108
defendant deseribing the other part as “ all that | Di i
southern portion being a 2/3 share in extent one iscretion
amunam paddy sowing.” In each of the deeds of Court to make order of certiorari a.lthough
three boundaries were clearly defined. The foyrth | alternative remedy is available.
d;:mr(“ﬁng one portion from the other was not | See Co-aperative Sovielies e |
clear.
The plaintiff instituted an action to partition the Donation
land and the defendant disputed his claim on the ) o 7 h ! i
ground that the deeds transferred specific parcels : H?",’cfw"_“'j_i!' Gift ’f{(‘:‘"‘{{;i‘:’;”e "Ef ﬁmptr!y ;“béw‘
of land falling within defined boundaries, | ;:ﬁ ei commissum—Aceepionce not shown on deed—
y | Getract of encumbrance showing morigage of entire
Held : (1) Thalt as the language used in the land by donor and donec—Is it sufficient to prove
deeds i3 insufficient to demuareate the lands exactly acceplance.
the grants must be interpreted as conveying onl\ | Held : That the mere produetion of an extract
undivided shares in the land in the I_-““"I"“'l“'“"n | of encumbrances showing that a fiduciary donee of
specified in the deeds and a partition action was the | a half-share of o property joined the donor who was
proper remedy in such u case, | entitled to the remaining half-share in executing a
(2) That the action for definition of boundaries mortgage bond in respect of the entire land does
(activ finium regundorum) enly lies for defining and not prove that there was acceptance of the gift by
settling houndaries between adjacent owners when- the fidaciary donee.
ever the boundaries have become uncertain whether Per WueyeEwarpeng, C.J,—" Relying on the
accidentally or through the act of owners or through authority of Carolis et al vs. Ahvis (10445 45 New
some Lhird party. | Law Reports 156, the District Judge stawd in the
s AT O ., | Ccourse of his _]ll(]g’l'ﬂ(‘l‘lt that ** where a deed of gift
Ponna vs, Murnuwa & AnoTdes s B2 creates a valid fidei commissum there must be
weeeptance not only by the donees but also by the
Rectification—Action for—TWhen relief will be fidei commissarii on their behalf and if a deed has
granted—Admissibility of payel evidence—Refusal of not heen so accepted the donor is entitled to revoke *
party to take oath without m_{!u‘ma.‘. Teascn when the gift with the concurrence of the donee.”” I am
n_!qmrtefi by npgmnmas——SIawId it be taken into con- unable to accept this view as correct and I adhere
sideralion by judge—Oaths Ordinance, Section 8. to Lhe view expressed by me in Mudaliyar Wije-
Held ; (i) That a rectification of a deed will not tunga vs, Duwalage Rossie el ol (1946) 47 New Law
be allowed — | Reports 361.”
(@) where there has Dbeen an unreasonable delay .. o e oo
in enforcing the right. (The material date | Popi Arrunany vs. MomaMEDU ABUSALL e 61
for the purpose of deciding whether there has
been delay is the date of the notiee of the Drunkenness
:g;;nn?gd;mt i St s $he erear- wiis Plea of drunkenness and provoeation,
See Court of Criminal Appeal v 48
{b) where it would aifect prejudicially interests
which third parties have aequired for valuable Entail and Settlement Ordinance
consideration on the assumption that the ) o g :
instrument in the form in which it was Transactions amounting to an exchange for the
originally drawn was good, purpose of t!:e Ordinanece,
' See Fidei commissim 17
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of the Commissioner of Estate Duty, elaiming total
exemption from estate dvty under Section 78 of the
Hstate Duty Ordinance, on the ground that the
deceased was a member of a Iindu undivided
family, and that the property was the joint pro-
perty of that family.

The District Judge entered a declaratory deeree
in favour of the executrix on the basis that the
property belonged to a Hindu undivided family of
which the deceased wuy n membes. and that the
exemption conterred by Section 73 aeccordingly
applied. But he held that he had no jurisdiction
under the Ordinance to enter a deeree npainst the
Crown for the retwn of the estate duty recovered
from the executrix by the Crown.

Held : (i) That the evidence established that
the assels in Ceylon were the joinl property of a
Hindu undivided familyv.

(i) ‘That the business carried on joinily hy the
members of a Hindn undivided family is presumed
to be joint family property and not an ordinary
commercial partnership, unless the business is
separately aequired and carried on by a siogle
rember of the family,

(iii) That Section 75 of the Hstate Duty Ordi-
nance cannot be said to be wholly inoperative on
the ground that although the legislture intended
to give reeopnition to the Luw of South lndia, no
such Hindu Law has in fact been introduced Iy
express legislition as part of the Law of Ceylon,

(iv) That Seetion 73 was amended by Ordi-
nance No. 76 of 1088 in order to resort to a fiction
which would remove in the case of immovable
property the difficultics which do nof attach to the
movable property belonging to a Hindu undivided
family.

{v) Thota District Court has jurisdiction under
the Iistate Duty Ordinance to enter a decree against
the Crown for the return of Fstate duty overpaid

and also for payment of legal inferest thereon under

Seetion 192 of the Civil Procedure Code.

ATTORNEY-GENERAL ve. Varniamsa Avcm
Evidence

Relevaney of evidence of good characler of

' aceused.

See Court af Criminal Appeal

Eyidence of bad character given by acensed
Tailure of judge to warn jury not to take that
evidence into account.

See Conrt af Criminal dppeal

Trial Judge—Failure to give due consideration in
circumstances relevant to issues and to evamine signi-
ficance of documents—Weight [ he atached it
findings af fact by such Judge.

Where the trial judge, in weighing the evidence,
has not given due consideration to some of the
cireumstances relevant to the issue which he was
called upon to try, aud failed to examing the signi-
ficance of important documents as they stand in
relation o each other, i

Held : That the conclusions arrived at by the
Judae are not entitled to as much weight as nor-
mally attaches to findings of fact of a court of trial.

The case was sent back for a fresh trial,

Hrys v, Kunara

i

| Evidence Ordinance

|
|
|
|
|
5 |

Section 38— FEuvidence admitted on wll issues—
Judge holding on one issue that he had no jurisdiction
— Admissibility in later judicial proceeding of evi-
dence given in former procecding by witness since dead.

Held : That where all the conditions laid down
by section 33 of the Hvidence Ordinance for the
admission of the evidence of a deceased witness
were satistied, Uhat evidence, having been given
hefore a person authorised by law fo take it, was
admissable in a later proceeding, although the
judge in the former proceeding had held that lie:
had no jurisdiction.

Rurriay ve. GREGORY >

Section 92— Transfer of land by deed—Cireum-
stances showing transaetion in noture of secvrity for
money advanced —Oral promise fo re-fransfer Tater to
transferee—Can Court acl on such oral evidence apd
hold thet fransfer was anything other than absolute
conveyance,

. Transfer of tand subject to oral agreement to frimmsfer
to third porty on payment of @ sum of nomey—Cun
ard party enforce such orel agreemend.

Held : (i) That where a party transferred o
land by deed in cirenmstances clearly showing that
the transaction was in the nalure of a seeurity for
money advanced and relying on an oral promise by
the transferee to transfer the land later, o Conrt is
precluded by Section 92 of the Evidence Ordinance
{ns between the parties Lo the deed) from acting on
the oral evidence and holding that the transfer was
anything other than an absolute conveyance,

(ii) Thata person, who is not-a party to a decd,
is not affected by seetion 92 of the Evidenee Ordi-
nenee and ean, therefore, enforce an oral promise
or condition in his Lavour subject to which such
deed was exceuted.

Arpunany va, Urkv Baspa

Section 165—TPowers of judge under.
See Court of Criminal Appeal

Section 114— Kes ipsa loguitur—Applicability to
criminal cases,
See Penal Code

Exceptio rei venditae et traditae

Conzeyance of land by person without litle—Subse-
quent acquisition of fiile—Exceptio tei venditae et
trditae—Fatent to which doctrine operales.

Where A, who had no interests in a land pur-
ported, with three others, fo convey the entirety of
the Jand and later acquired title o an undivided
hall-share of the land,

Held : (i) That as no specifie undivided shares
had been conveved by the four original transfevors,
each must he deemed to have conveved a fourth
share in the land.

(ii) That the doctrine of exeeptio rei vendilde e

traditee operated npainst A ouly in respeet of an
undivided one fourth share in the land,

Capriva alios Hasuxe vs, NoNuamy
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appellants claimed premises No. 20, Baillie Street,

Fidei commissum |

TGt to feo daughters subject to—Tn the event of one
of the donee~ dying without laxful issue her right io
* devolve on swviving donee—1Transfer of property sv
gifted with sanction of court by daughters to denor’s
san i consideration of donors fremsferring another
properiy—Absence of restriciions upon alicnation or
desiguation of beneficiaries in new deed—Do the
terms and coaditions in the first gift altach to the new
deed— Dy the transactions amount Io ah exchange for
the purpose of Entail and Settlement Ordinanee—Jdus
acerescendi—Meaning of ° surviving donee.”

On a deed of giit of 1883 (P'8) by S and his wife M
in favour of their two daughters L and A, premises
No. 21, Chatham Street, Colombo, was eonveyed
subject to the following teems and conditions :—

" To have and to hold the said premises with
the easements rights appurtenances thereunto
belonging or used or enjoyed therewith or known
as part and parcel thereol wito them the said
Mututantrige Leanora Fernando and Mututso-

b e R & OTnerns e i
tripe Arnolia Fernando their heirs excentors and RE

administrators in equal individed shares for ever Acceptance not shown on deed—Evidence suffi-

subjeet iowever to the conditions following, that SEA o akove nceeptance— Revoeability of

is to say, that the said Mututantrige Siman ;.:ii;t ik i

Pernando shall during his life time be entitled to Seo D:amffhm o=

take use and appropriate to his own use the issues -

rents and profits of the suid premises and that A testator by last will (Clanse 8) devised the lind

alter his death and in the evenl of his wife | tohis two sons, A & P, Clause 9 orovided that

(‘,];]IO?bﬁpé}ta:];cmli|gci’.i\%m:_a I Ci‘cra S;‘ }ﬁlng hu;(l, in the event of the death of either of"the sons with-

i; :‘.Il?l ap;:;;ﬁ-i-‘:f: toi\c:-"?)?\' ;cui;? at ifmltgu'i? 0?' out lawiul issue, the survivor became entitled to

Ly, 2 : Sipleidfad bl 4 the share of the onc so dying. By Clause 10 the

the said issues, vents and profits the other half PR P G ,

belng ko uncd s apreotmnted by o, | (coatr, dircted lhnt the v sons should aly

fo wit the said Mulutantrige Leanom Fernando | gerived from land M and ull the buildings thereon

and Matutortrgs Al Nornando,wnd ubleet | e to e by s, 8, tht ey should o

1ﬂntﬁgc S i i e \Inluh‘ntri = | sell, gift, mortgage or otherwise alie_ate or en-

‘\mll:rfja l“;‘r‘nam{'u Sl it !;w shall 0i1[hr-r hf cutniber the same or lease the same for any period

them be entitled to sell, mort rae “lease, for o Sxomding bwg Spam st o s, and i) ftar Gile

[ isenr bt than Toire vca:rs it a&tffné fk (;‘ f;('rt\'iw: death their lawiul ehildeen should beeome e_lltltled

encumber the said premises nor shall the same l:;'mllgcdsiﬂft tsiibc's?il:\tl{:;e‘s sﬁgulﬁl?;ﬁ’ tfllfr,: r;;hr:g

orihe fents and profits thexeof be liable tu be sold lI:'.nI‘.Fr into possession of all the properties and take
in execution for their debts or for thc debts of any the income only after the death of the testator's
or cither of them and the said premises shall after widow &

their death devolve on their lawful issues respee- & : : :

tively and in the event of any one of the said | A died unmarried and without children. T then

dones dying without lawful issue her share right « transferred to the plaintilf the half-share which he

and interest in the said premises shall devolve on alleged deyolved on him alisghilcly on the dei
and revert to the surviving donee subject however of A. I"s widow and children :‘011t95t€d plaintifi’s

0 the conditions and restrictions aforesaid.” title on the ground that on A’s death P became

In 1808 S and M i licati e entitled to that share subject to a fidei-commissum.,
lmdlsler the LE;]:&H :1t§[(;ar5"_etd:]l|3r‘1{]lcl~ﬁ1.luil);§'iln-Elr}wgmi]\:: Held : (i) That the testator gave a half-share of
sanction to transfer the said premises No. 21 | Mto A & P subject o 4 life interest in favour of his
Chatham Street, by L and A to their brother J in | Widow ¢ Soud ‘
consideration for the transfer by S and M of No. 20, {ii) That after the death of the widow, A & P
Baillie Street (now in dispute) to A and of premises had only a life interest in the half share given to
No, 22, Baillie Street, to I, This application was each.
g’i‘rl?:t?iieggdugilc Eﬁllsét;ie:':w;‘){efgit]?? ?:‘mrljﬁlj ; (i) Thaif on the death of eithur_A or P the
st d‘i 6t GOt ﬂ\e g'qme RSt upor[; half-share given Lo the person so dying devolved

4 3 s e S e A bsolutely his lawful children.
alienation and designation of beneficiaries as in i q_a o 011. e “‘ e e e ;

, i i f iv. 1wt i€ A or P died without lnwiul children
deed P8 and contained no corresponding gift over (iv.) Thatil A or P died without lawful child
to the survivor in the event of any of the two sistexrs the half share devised to the person so dying went
dying without issue. to his surviving brother absolutely,

I died o widow I 1985 leaving nine clifldren wi {v) That the plaintiff was tfntitltf(_i to a half-
are th: plaintifl nﬁ:; t]]ff ;fﬁ'g i}ﬁg;xﬁf&;,:ﬂ | share of the land ahsolutely by wvirtue of the
dents, A died in 1941 intestate withoul having transfer from P,
had isste and leaving as her heirs her husband (who -

? P T = Bt o Thethritirar A e, b
left a will) and her brothers and Bmu'éluﬁ%l‘é' 5 b{kﬁ') o dta%smlqn.la pE SLva ve, Peeeray WERasini ef gl T4

as the intestate heirs of A or as beneficiaries under
the will of her hushand.

Held : (1) That the transactions in 1884 afore-
said constituted an “exchange *” for the purpose of
the Entail and Settlement Ordinance.

(2) That the fidei-commissum to which A's share
in No. 21, Chatham Strect property was subject
under deed P§ attached in 1894 to No. 20, Baillie
Slreet property for which it was exchanged.

(#) That Ps created a single fldei-commissum.

{4) That upon A dying issueless after the death
of L, L's children became entitled to the property
in dispute by right of accretion, notwithstanding
that I did not su.vive A.

(3} That the expression * surviving done¢™ in
P8 should be intcrpreted as * other ' donee.

N. 8, (. PeEnunra & Omers v, H. Cope FoNsSERA

noolaham.org | aavanaham.org
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Hindu Undivided Family

Money lending business assets in Ceylon —Lia-
bility to pay Estate Duty.
See Estate Duty Ordinance

Immovable Property

Agreewient to transfer in consideration of marriage
~—Should such agrrement be notarially attested-—Pre-
vention of Frawds Ordinance, Section 2,

Held : That an agreement to transfer immovable
property in consideration of marriage comes under
Section 2 of the Prevention of Frauds Ordinance
and is therefore, of no force or avail in law unless
nolavially attested.

Noowun Harcmsas vs, Noos Hameew ef af

Income Tax

Compay registered in Fadia having branch busi-
ness in Ceylon—Claim under Section 46 of Income
T~ Ordinance in vespect of lar paid in Ceylon for
years of assessment 1940/41 and  1941/42—Claim
made after lapse of three years—Is it bavred by
Section 84 (1) of Income Tar Ordinance—Whai
should be taen intn consideration in ascertaining
the amount with which taxpayer is properly chargeable
within the mearing of Section 84 (1).

The appellant Company (registercd in Bombay),
having a branch business in Colombo elaimed in
this action under Section 46 of the Income Tax
Ordinance {Chap. 188) a sum of Rs. 18,175.91 heing
the apgregate of half of two sums of money paid as
income tax in Ceylon for the years 1940/41 and
1841 /42 resp rtively,

The elaim for reliel in respect of 1940/41 was
made on 20th May, 1045 and for the yvear 1941/42
on 18th June, 1045,

The defendant (The Commissioner of Income
Tax) filed answer stating inter alin that the elaim
was barred by Section 84 (1) of the Income Tax
Ordinance as it was made after the lapse of three

VeArs,

The District Court upheld this plea of deseription
and the Company appealed.

In appeal it was contended for the appellant
company that section 84 (1) did net apply to the
present claim inasmuch as when the appellant paid
the two sums for the two wears of assessment
(¢harged und=r section 20 (1) of the Ordinance)
without making any deduction on account of the
relief provided for under 46 (1), it could not be said
to have puid tax by deduction or otherwise in
excess of the amount with which it was properly
chargeable for those years,

. Held (i) that Section 84 (1) of the Tncome
Tox Ordinanee applicd to the applicant’s claim
and therfore was barred by prescription.

{ii) ‘That in ascertaining the amount with which

a fuxpuyer is “ properly chargeable within the

meaning of Section 84 (1) attention should be paid

not only to Section 20 (1) but also to provisions of

~ such seetions as Seetion 43 and 46 (1) in appropriate
cases,  ~

BT |

Lit5]

Tar Associaten (eumext Compasies Lap. ow
Bosupay vs. Tue CommissioNer oF INcoMme
| Tax, Estare Dury & STAMPS ...
»
: Interpretation
of deed—One boundary of land not clearly
defined.,
| See Deed ... et E

| Joint and Several Liability
| Drawer of cheque and successive endorsees sued
by last endorsec—dJudgment entered against
some defendants —Plaintiff not precluded from
recovering judgment agninst others.
See Cheguies ... ok [

Judgment
of foreign Court—Enforceability in Ceylon.
See Aetion ... B

Jurisdiction
of Supreme Court to issue writ of Prohibition on
Commissioner appointed under Commissions
of Inguiry Aet, No. 17 of 1948.
See Supreme Court w28

of court to give effect to lawful (-.uni;:ro:qi»e
entered into pending action between parties.

See Landlord and Tenant . 41

of District Court to order repayment of Estate
Duty overpaid.
See Estate Duty Ovdinance a0

of court to entertain action aflter application
made by debtor to Deht Conciliation Board.
See Debt Cancifiation Ordinance SO i

Jus Accrescendi
See under Fidei commissum,

Kandyan Law
Child inheriting properly from mother—Child pre-
decensing father who was married in decga—Does the
Jather inherit the child's estate.
Held : That a deega married widower is entitled
to only a life interest in the estate of his deceased
child,

Bisona vs. Janea & Ornges e 40

Land

|
Conveyance of land by person without title—
Subsequent  acquisition of title —Extent to
which doctrine of exceptio rel venditae ef fradilge
operates.
See Exceptio vei venditae ef fraditee

=1

Tyansfer of land by deed—Cireumstances show-
ing transaction in nature of seeurity for money
advanced—Oral promise to retransfer later
to transferee—Can Court act on such oral
evidenece.

See Bvidenece Ordinanee ... .

| Transfer of land subject to oral agreement to
| transfer to third party on payment of u sum
of money—Can third party enforce such oral
agreement. ’ by
See Evidence Ordinance ... w43
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Contract of sale of land by minors jointly with
adults—Repudiation of contmet by minors -
Benefit to minors—Effect of contract on
interests of adulls,

See Minor. ...

Land—Agrecment to trunsfer in consideration of
martisge —Should such agreement be notarially
ted

executed.
See Fmmovable Property ...

Landlord and Tenant

Rent Restriction Ordingice:
quired for landlord’s occupation—When
fenant’'s cloim be preferred.

Held : That the elaims of u tenant, who has
failed in spite of diligent scarch, to find alternative
accommodation should be preferred to those of a
landlord, whose family does at least possess a liouse
in which they ean continue to live,

Huuse rewsonably re-
should

ABEYSERERE vi. Kocn

Rent Restriction Ovdinance —Action for ejeciment
of tenant— Compromise without proceeding to trial
Tenant granted time ito vacate of consent—Couwrt
relieved of duty to call for proof—Deciee entered in
terms of compromise —JSurisdiction of Court {0 enter
such decree.

Held : That the limitations placed on the Juris-
diction of a Court by the provision of the Rent
Restriction Ordinance in actions for cjeetment of
tenants by landlords do not in any way fetter Lthe
right or duty of the Court to give effect to lawful
compromises willingly entered into in a pending
netion between the parties,

Nveana vs. Ricnanpson
Rent Restriction Ordinance, No. 60 gf 1042, see-

tion 8—Action for ejectment of tenant—HReasonably
reguired for landlord’s  daughter—Dependance  of

daughter on landlord — Reasonableness of claims of -

parties,

The defendant, a dental surgeon, was plaintifl's
tenant since 1931 und he carried on his profession
on the und floor of the premises in question.
The Hoor above, which is a self-contained residential
Hat, was originally occupied by the defendant, but
later sublet by him. In January, 1948, the defend-
ant handed over the floor above and the garage
to plaintiff’s son-in-law and daughter. As a chiid
was born to the plami.al'l‘ s daughter, the plaintifl

it Lo eject the defendant in order to provide
the daughter with additional accommodation.

The defendant alleged that he was unable to
olitain any other place saitable for his surgery.

Held : (1) The plaintiff had to satisly the Court
that, taking into account, inder alia, the havdship
and inconvenience which would be caused to the
defendant by the enforcement of a writ of eject-
ment, the premises were ‘ reasonubly required ' for
ovecupation as a residence for a member of her
family (as defined in the proviso to section 8).

(2) That the words °* dependent on him * qualify
“son or daughter over eighteen years of age’ as
well as ** parent, brother or sister.”

(8) That as the language of the section is ambi-.

guous, it should be constryed in favour of the
tﬂiﬂ’d‘f-

31 |

41

(4) That. even on the assumption that the
premises could, in law, have been cliimed for the
daughter’s use, Lhe hardships, which the defendant
wonld suffer, outweighed the owner's needs in this
case.

HEWAVITHARANE vE. BRITO-MUTTUNAYAGAM ...

Rend Restriction Ordinanee, No. 60 of 1842, see-
tion 8 (¢)—Landlord’s nccd nf pfmmsru for purpoaes
of his own busi
When should it ve pmvef.' to ewist— W .’mt landlord has
o prove—Should the landlord have o business in
ewistence.

Held : (1) That the ressonableness of a land-
lord’s demand to be restored to possession for the
purposes of his business under seetion 8 (¢) of the
Hent Restriction Ordinanee, No, 60 of 1942, must be
proved to exist at ehe date of the institution of the
action and to continue to exist at the time of the
trial.

(2) That the Mndlord must place before -the
Court the necessary material to assist it in deciding
whether his demand to eject the tenunt’is a re1son-
able one having due regard to the tenant’s position.

(3) 'That to suceeed in a claim to ejest a tenant
under section 8 (¢) of the Ordinance, there muse
exist at the relevant date a present reguivement to

use the premises for the purposes of a business which .

is in existence or which will be established by him
as soon as the premises are tnade available to him.

Axoree vs. DeE Foxsgxa & ANowhen

Lease

Notariully oltested - Lessees” vight lo  possession
digputed by third party in possession—Can the lessor
matntain  action ogainst such third parly without
malking lessor a party to action—Roman-Dteh Law
—IMsiinelion hetween shorl lease and I¢ g lease.

Held : That a lessee who did not get possession
of the lands leased under a nolurially attested lease
ean sue third parties disputing his rights without
making the lessor a party o the action.

Per Wireygwanrneyg, C.d. ' [see no reason for
drawing a distinetion in Cevlon between short leuses
and long leases spoken of by lext book writers,
when we are considering the question whether a
lessee hins rights against third parties.  All that we
liave to consider is whether the lease is duly exe-
cuted according to law., If a lease for any period
exceeding a month is notarially attested it should
be regarded as giving **a species of ownership in
land ©7 (Lee, Introduction lto Roman-Duteh Law,
fourth edition page 161), and vesting in the lessee
proprictary rights which could be enforced between
third parties. I the lease is duly registered, it is
entitled to prevail even against those claiming title
from the lessor under decds executed prior to the
lease but registered subsequently.™

Usxv Amua el al vs. JEma et al ...

Lessor and Lessee

See wnder Lease,

of 1946
Teacher in assisted school —Is he disqualified
from sitting and voting as a member of a loeal
authority.
See Quo Warranto o rey Y
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Remedy provided by Ordinance rend with
Chapter 1XA of Penal Code available—Writ
of Quo Warranto nol granted,

See Village Commitiees ... e B

Lunatic

Lunatic wife—Guardian and manager of her
estate can initinte proeeedings for her main-
tenance,

See Maintenatce NareL

Section 14—Mugistrate issuing swimons without
evamining applicant on oath—2Does this vitiate pro-
ceedings. -

In this ease the Supreme Court, on the facts,
varied an order of the learned Magistrate for the
payment of o sum of money as maintenance to the
wife.

Hexd : That a failure to comply with section 14
of the Maintenance Ordinance does not vitiate the
proceedings but is an irregularity against which
objection can be tuken, .

Maintenance Ordinance

SEBASTIAN I'iLiar vs. MAry MAGDALENE Son e

Husband’s failure to maintain lunatic wife—Appli-
cation wnder section 2 by guardian and wmanager of
her estate —1Is the application in order.

Held : That the guardian of the person of a
lunatic wife ard manager of her estate is entitled
to initiate proceedings for her maintenance ngainst
her hushand.

MURUGAST V&, SUPPLAN =0

Mandamus

Writ of —dpplication for bulcher's licence—Re-

Jusal by local euthority—Remedy availuble.

" VWhere an applicant for a buteher’s licence to a
local authority is agerieved by an order made by .
such authority, his remedy is to proceed under sec-
tion 7 (4) of the Butehers' Ordinance, as amended |
by Ordinance. No. 44 of 1947, and appeal against |
the order to the Minister in the manner set out in
seetion 7B, and not by way of a writ of Mandamis.

Don Canoris vs, Tae CEamsay, Ursan
Councir, GAMPAHA ... pas LN

Eleetion of Village Committee Chairman a nullity
—TProper remedy is by way of Mandanus and
not Quo Warranio.

See Village Commitfees ... s

Matrimonial Rights and Inheritance (Jaffna)
Ordinance

Insurance Policy taken by husband—Premiums |
id out of his salary—Is such payment
** thediatheddam.”
See Thesawalamai PO

Minor |
Contract of sale of land by miners jointly with
adults—Repudiation of contract by minors—Benefit
to minors—Effect of contract on the interests af the

gdulvs, |

Pwo minors jointly with their parents sold some
property. There is no evidence that the purchase
money was utilised for the benefit of the minors.
In un aclion by the purchaser for declaration of
title, the minors sought to repudiate tie contract
of sale,

Held : (1) That a contract of sale of property
by minors may be repudiated by them, but only to
the extent of their interests at the time of the
contract. -

(2) That such a eontract will not be set aside
if the party seeking to enforee it proves that it has
been to the benefit of the minors.

{(8) '"That the onus of proving that a minor did
in fact benefit by a contraet of sale is on the person
seeking to enforce the confract,

(4) That the interests of the adulls passed to the
purchaser under the contract of sale.

KANAPATHIMILLAT THANGERETNAM VS, ALIAR-
revve UMARULEVVE of al

Oaths Ordinance

Seetion 8 -Tefusal of party to lake oath--—
Effeet of.
See Deed ...

Mortgage

Action—Mortgagor in Malaya leaving morigaged
property in charge of his wife—Action on morigage
bond—Service of summons on wife under section 66
of Civil Procedure Code—Decree entered—Property
sold in evecution—Relurn of morigagor after sale—
Proceedings to set aside sale—Validily of service of
summoris—Wife's agency—Is it ferminated by

Malaye being overrun by Enemy—-Defence (Trading

with Enemy) Regulations.

In 1935 the 1st respondent hypothecated with
the appeliants to secure a loan, a property he
acquired after his morriage with the 2nd respon-
dent. In 1958 the 1st respondent left Cevlon o
Malaya leaving the 2nd respondent in charge of the
property. In 1942 the appellants instituted action
for recovery of the loan against the respondents and
as Malaya was overrun by the Japanese at the
time, service of summons was effected on the 2nd
respondent under section 66 of the Civil Procedure
Code and exparte decree was enlered in September,
1942, The land was sold in 1944, 1st respondent
having returned in 1947 commenced proceedings
to set aside the decree and succeeded.

Held : (1) That the summons had been rightly
served on the 2nd respondent as agent of the
mortgagor,

(2) That the ageney of the 2nd respondent for
the purpese of section 66 of the Civil Procedure
Code was not determined by the enemy ocenpation
of Malaya.

{8} That the Defence (Trading with the Enemy)
Hegulations had no application to the faets of this
ease, and therefore the decree entered was good
in law,

e — ey
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Muslim Intestate
Ordinance

Applicatior under section 15—Failure o male oll
trusiees vespondents—Can Court proceed with such
application—Has Court power to add remaining
parties under section 18 of the Civil  Procedure
Code.

Held ; (i) That the Court has no jurisdiction to
proceed with an application under section 15 of the
Muslim Intestate Suceession and YWakfs Ordinance,
when it has found that the petitioners have failed
to comply with the requirements of that sect on.

{ii} That where the pelitioners [failed to make
all tristees interested in the charitable or religious
trust parties to the applieation, the Courl has no
power to add them under section 18 of the Civil
Procedure Code,

SinnaTERBE & ANorpinr  vs. Musrariia &

Succession and Wakfs

83

Omnibus Service Licensing Ordinance No.

47 of 1942

Certiorari—Writ of —Ommnibus Service Licensing
Ordinance, No, 47 of 1942, section 10—Renewal of
licence—Application made after expirvy of Heence—
Commissioner’s discretion fo treat if as application
Jor fresh licence,

Where the Commissioner of Motor Transport
treated an upplication for renewal of a licence
for an Omnibus Service received after the licence
had already expired as an application for a fresh
licence to he considered in competition with other
claimants,

Held : That the Commissioner did not act in
excess of jurisdiction,

Per GRATIAEN, J.—* Indeed, if it were necessary
to give a ruling on the point, T wonld be inclined to
hold that although the Commissioner had a dis-
cretion under the Regulation to treat as wvalid an
applieation for s * renewal ™ received less than
eight weeks before a licence had expired, he had
no such power if the licence had already expired
before hie received the application.™

W. H. Bus Co., Ltn. vs. Tae CUM\I]HSIU\IFR OF
Moron TrANSPORY i

Partition

Actlon—When should a Cowrl ovder a sale wunder
section 4 of the Ordinance,

Held : That except in a case where parties ask
for o sale, a judge should not order u sale under
section 4 of the Partition Ordinance, unless it is
proved to his satisfaction that & partition would be
impossible or expedient.

Doxna Mary & ANOTHER ve, DISSANAYARE

Penal Code
Section 328—Charge—Torm of.
See Criminal Procedure Code e,

Sections 78 and 79—Plen of drunkenness.
See Course of Criminal Appeal

AT

49

Chapter IX A read with seetion 10 of the Loceal
Authorities Elections Ordinanee No. 53 of 1046

Remedy provided Jy—Available—Writ of
Guo Warranto not. granted.

See Fillage Committees

Sectiops 828 and 320 Charges under—bash
and negligent driving—What is necessary to prove —
Presumption of negligence—Res  ipsa loguitur—
Applicability to criminal cases —Evidence Ordinuiée,
xection 114. .

Held : (i) That to establish a charge under
section 828 or 820 of the Penal Code it must be
proved that the act done by the offender was not
only rash or negligent, Tnil also that it was so rash
as to endanger human life or the personal safety
of others,

(i) That where a motor velicle went noross the
road to its wrong side and collided with another
which was going st a moderate speed along the
extreme edpe of its own side, such evidenve ereates
a presumption of negligence which is expressed by
the phrase res ipsa loguitur,

(iii) That such a presumption may be rebutted
by establishing that the aceident I1.lppmod without
fault on the part of the driver of the offending
vehicle.

Per Baswavage, J.— Section 114 of our Evi-
dence Ordinance is wide enough to include the
presumption embodied in the phrase res ipsa logui-
tur, which, in my wview, is applieabl: equally to
civil and eriminal cases, In the latter class of
cased Lhe burden that rests on the proseculion of
proving every ingredient of the charge may be
discharged by proving those ingredients by pre-
sumptive evidence.™

PERERA V&, AMARASINGHE (Sup-INSPECTOR OF
Povice) Barwaruga ...

Prevention of Frauds Ordinance

Section A—Apr{'cmem to transfer immevable
property in econsideration of marringe—Must
be notarially attested.

See Immovable Property ...

Privy Council

Conditional feuve te appeal—Notice of tndended
application given and received by Proctors nol duly
autherised by respective parties al lime of such nolice
— Proctors subsequently authorised —Validily of notice
—Nuotice signed by person holding Power of dllorney
—Validity—Can applicant aller the ground on which
leave ts sought nafter fourteen days from date of
Judgiment.

Held : (i) That a notice of an intended app]ica—
tion for Jeave to appeal to the Privy Council, given
ar received by a proctor before such proctor is duly
authorised for the purpose, is bad.

(ii} That an applicant cannot be permitted to
alter his ground of appeal after the lapse of fourteen
days from the date of judgment.

Per WLIEYEWARDENE, C.J.—* There remains for
consideration the validity of the * notice ** signed
by the defendant ** by his Attorney.” Tt is con-
tended by the plaintiff that that notice too is bad
as a notice could be signed only by a party or by a

Proctor for a party empnwered to act under the

a8
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'Ordinance. This contention is based o Rule 6
of the Ovder which stales, ** A party to an npplica-
tion under the Ordinanc:........ shall, unless he
appears in pevson, file in the Registry a document
in writing appointing a Proetor of the Supreme
Court to net for him in connection therewith......”
It is, however, not diffienll to take the view that
Hule 6 applics only to what has to be done in Court
and not to a nolice of ** an intended application ™
referred to in Rule 2 in Schedule 1 to the Ordinanee
and not given with the assistance of the Court.
Such a view of the law has the merit of not placing
unnecessary technical difficulties in the way of a
party wishing to appeal to His Majesty in Coungeil.
If that view is correct, the party required to serve
notice may do so ny u writing signed by him * by
his Attorney,” as that is permissible under the
common law and there is nothing in Rule 5 to shew
that the risht under the commonlaw has heen taken

away."”

Vas Der PoorteN vs. Vax Dur PoonreN ef al

Prohibition

Jurisdiction of Supreme Court to issue writ of
Prohibition on Commissioner appointed under
the Commissions of Inquiry Act No, 17 of 1948,

See Swupreme Courl . ...

Writ of Prohibition—Cominission appointed wnder
Cominissions of Inquiry Act, 1948, to inquire and
report on prevarence of bribery and corruption among
members of Colambo Municipal Couneil—Preliminary
investigation by Commissioner—Allegations thul peki-
tioner, who was a Councitlor had on several sceasions
eorrupily given money or other gifis to other Couneillors
to vole for him ol Mayoral elections—Tnquiry inlo
allegations against some Councillors who received
bribes from wetitioner already taken place in his
absence—No formal nolice of allegations implicating
pelitioner given—No apporiunity giver (o pelitioner
Jor legal representation al such inguiries—Proceditre

topted issioner—Principles of natural jus-
tice—The Colvinbo Municipal Council Bribery Com-
misgion (Spectal Provisions) Act, No. 32 of 1949.

In pursuance of the provisions of the Commissions
of Inquiry Act, 1948. the Governor-General appoint-
ed the respondent to investigate and report :—

(a) as to whether any member of the Colombo
Municipal Council had eorruptly solicited,
received or agreed to receive or on the other
hand had corruptly given, promised or offered
any gifts, loan, fee or reward or other advan-
tage as an inducement to influence official
action.
as to what steps should be taken to prevent
or check such bribery and corruption in the
future.

After the appointment of the respondent, bub
before the commencement of the inquiry, The
Colombo Municipal Couneil Bribery Commission
(Special Provisions) Act, No. 320f 1949, came into
operation. This enactment dnfer alia laid down in
section 5 the consequences which would inevitably
arise from the publication of a finding adverse Lo the
councillor concerned.

The statutory powers of the respondent are wide
and varied, but the procedure he must follow in
executing his commission, is nowhere laid dewn
except that section 14 of the Act of 1948 requires

(B)

23

person whose condueb is the

him to permit any
represented at the

subject of inquiry to be legally
whole of an inquiry.

At the preliminary stages the respondgnt appeats
to have called for und collected sueh information
as he could From every available source for the
purpose of deciding whether any allegation of
corruption against uny Councillor merited investi-
sgation at all. He decided to haye this information
in camera and in some cases an oath oreaifirmation
was administered before recording the statements.

At the next stage of his investigations he appears
to have decided to hold a formal inquiry into the
allegations of corruption agninst each particular
Councillor. whose conduct in his opinion called for
a full investigation, permitting legal representation
as required by section 14 of the Aet of 1948,

The respondent ealled upon the petitioner to meet
allegations that he had on 27 separate ovcasions
corruptly given sums of money or other wifts to
various Courncillors for the purpose of inducing them
to vote in his favour at Mayoral elections.

The petitioner thereupon applied to the Supreme
Court for a Writ of Prohibition on the respondent
to prevent him from proceeding with the inquiry.
In his affidavit in support of the application the
petitioner averred inter alia :—

{a) that the respondent had already eompleted
inguiries regarding allegations of corruption
against some Coungcillors in whith the peti-
tioner was implicated.
that the respondent failed to give him any
formal notice of the nuture of the allegations
that implicated him and thereby had no
opportunity te be represented by Counsel
or to participate in those inguiries.
that the procedure adepted by the espon-
dent had made it impossible for him to hold
a fair and unbiassed inguiry into the allega-
tions against the petitioner.
that he verily believed that the respondent
had slready recorded his findings on the alle-
gations relating to the transactions in which
other Councillors are aceused of having
received Dbribes from him.

Held : (i) That the petitioner had failed to make
oul a prima foeie case to justify a rule nisi to prevent
the respondent from holding an inquiry into the
allegations of corruption which he has been called
upon to meet.

(i) That no grounds, supported by legally ad-
missible evidenece, existed for apprehension that the
principles of natural justice and fair play have or
will be violated or that the respondent had pre-
judged the case.

{ifi) That the procedure adopted by the res-
pondent eannot be said Lo be improper or unjust,

Per Grariarw, J.—* In cases of this naturc a
superior Court is not so much concerned with the
question. whether the party to the proceedings
believes that the pending investigation may turn
out to be what the petitioner’s Counsel deseribes as
g mock trial with the verdiet pre-determined.’”
The real queslion, as Swift, J. pointed out in Fex vs.
Esgex Justices, (1927) 2 K.B. 475, is whether a
reasonable man might apprehend that the tribunal
may not be impartial and unbiassed.

]

(r
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Ture Mavor oF Coromso vs. Tne CoromBo
Municrear, CounciL BriBery COMMISSIONER
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‘Public Bodies (Prevention of Corruption)

Ordinance, No. 49 of 1943

Application to set aside ¢lection of Village Com-
mittee Chairman—Remedy under Ordinance
available—Writ of Quo Warranto not granted.

See Viltuge Commilfees ...

Quo Warranto

Writ—Quo Warranto— Teccher employed in assis!-
ed school elected as member of Municipal Council—
Salary payable by wwaneger of scheol paid dirveet by
swvernment—1Is such teacher holder of public office
within the meaning of section 10 (1) {d) of the Local
Authorities Efections Ordinaiivce. No. 53 of 1946,

Held : That a teacher, employed in an assisted
school and whose salary, payable by its Manager,
is paid divect by the Government out of its annual
grant to such school, does not ** hold a publie office
under the Crown in Ceylon ™ within the meaning of
section 10 (1) (d} of the Local Authorities Elections
Ordinance, No. 55 ol 1946, and is accordingly not
disqualified from sitting or voting as # member of
aay loeal authority.

JavasinGue ve, S0vsa o e

Not granted il other remedy available,
See Village Commiftees ...

Railways Ordinance

Section 15—Liability for damage

to goouds.
See Carriage of Goods

Rent Restriction
See under Landlord and Tenant.
Res Judicata
Aciion for declaration of title—Fraud and trust
pleaded in  answer —Compromise reached withowt

reference fo trust—Consent decree—.Absence of any
indication for or against cvistence of trust in decree—

Does such decree operale ay ves judicata on issue of

trust.

Where a deerce was entered embodying an agree-
ment reached independently of the allegations in the
pleadings relating to a trust and where the decree
could not be interpreted as indieating anything for
or against the existence of such trust.

Held : That the consent decree did not operate
as res judicaly against the issue of trust in a subse-
quent action between the parties,

Mexignara Vipase ve. Powouar Menmgs ef al ...

Roman Dutch Law

Short leases and long Ieéases—No reason  for
drawing distinction in Ceylon.

100

13

Supreme Court

Iis jurisdiclion to isswe Writ of Profitbition on
Commissioner appointed under Commissions of Tn-
queiry Act, No.17 of 1948, io inguire inio allegations
that Municipal Councillor acled eorrupthy as specified
by section 5 (1) of the Colombo Municipal Council
Bribery Comomission (Special Provisions Aet No, 32
of 1948).

Held: Thav it is competent for the Supreme
Court to issue o4 mandate in the nature of a Writ of
Prohibition te prohibit a Commissioner appointed
by the Governor-General under the Commissicns of
Inguiry Aetl, No. 17 of 1948, ivom inquiring into an
allegation that a Municipal Councillor hus acted
corruptly in a manner specificd by seetion 3 (1) of
the Colombo Munivipal Couneil Bribery Commission
(Special Provisions) Aet. No. 32 of 1049, as such
Commissioner is under a duty to act judicialiy.

Tur Mavor o Coromso vs. Tue CorLoMBo
Murictear Councin, Brisery COMMISSIONER

Thesawalamai
Insyrance policy taken by lsband— Prengiums
paid out of his salary—Is such pagment * thedia-
theddam *—Matrimonial Rights and Inheritance
(Jaffna) Ordinanee (Chapter 48, secfion 19.

A person subject to the Thesawalemai, took out
a policy of insurance during the subsistence of his
marriage and paid the premiums out of his salary.

Held : That such payments do not constitute
 thediatheddam ™ within the meaning of section 19
of the Jallna Matrimonial Rights and Inheritance
Ordinance, and, therefore, the money payable under
the policy should be according to the terms of the
policy, o

SHANMUGALINGAM V8, AMIRTHATINGAM & OTHERS
Village Committees

Quo Warranto—Writ af—Election, of Chatrman,
Village Comnittee—Allegations of treating, undue
influence and bribery against Chairman and suppor-
ters—Other remedy  available—Is Quo Warranto
proper remedy.

Held: (1) That the supreme Court will nof
grant an application for Quo Warrante to declare
the election of a Chairman of the Village Com-
mittee on the grounds of treating, undue influence
and bribery, inasmuch as—

() the petitioner can pursue the remedy pro-
vided by the Public Bodies (Prevention of
Corruption) Ordinance, No, 49 of 1043, or
Chapter IXa of the Penal Code read with
section 10 of the Local Authorities Elections
Ordinanee, No. 58 of 1944,

the proper remedy is to ask for a Mandamus,
to proceed to an election de novo, the pre-
tended election being a mere nullity,

(2) That the act of electing the Chairman of a
Village Committee falls within the definition of the
expression © officinl vet 7 in seclion 6 of the Public
Bodies ( Prevention of Corruption ) Ordinance,
No. 49 of 1943,

(b

—

Samanasoon vs, Tikint Banpa .. boF
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Certivrari and Mandamus—1 illage Communities
Ordinance. sections 14 and 15 (3)— Nominations for
election—objections to noination of condidote—
Inquiry—Deciston given after time it prescribed
by section 15 (8)—Efject.

Held : Thal the enactment in section 15 (3) of
the Village Communities Ordinance that all objec-
tions raised agninst any candidate on the ground
that he is not qualified to be elected shall be dis-
posed of by the Government Agent at any con-
venient time not less than seven days prior to the
meeting of the voters summoned under section 14
is diréctory only, and consequently the [ailure on
the part of the Government Agent to give his’
deeision within the time limit preseribed in this
section does not by itself render an election void.

Per Javariness, S.0,J.- 1 taink it is reason-
able to presume that the object of the legislature
in amending the section was Lo give the candidates
who were duly nominated suflicient time to get
ready for the election. The neglect of the 1st
respondent may have been fatal if the nd respon-
dent was not the only eandidate who was duly
nominated. But as the 2nd respondent was the
oty candidate it seems to me to be immaterial,”

Magrk vs. A, G, A, Man~ag

94

Words and Phrases Defined

* Misconduet ' by servant of the Railway.

See Carriage of Goods ... e 100
= Public office under the Crown in Ceylon.™

See Qua Warranto wxsr o
* Saeviving Donee.””

See Fidei commissim ... A e i

Workmen's Compensation Ordinance

Chapter 117, section 48— Appeal—- Failure to
conform o requirements of section 340 (2) of the
Criminal  Procedure Code— Effect on Appeal.

An appeal under section 48 of the Workmen's
Compensation Ordinance is governed by Chapter
NXX of the Criminal Procedure Code and the
failure to state the point of law to be argued and
to attach a certificate as required by section 340 (2)
of the Code are grounds on which such an appeal
must be rejected.

Trnomas ve. CEvLoNn Wearrace Co., Lrpe .

Digitized by Noolaham Foundation.
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Present » Grariazy, J.

5. C. 215—1In the matter of an application for a Writ of Certiorari on (1) Kotawera-Udugaima Co-apemtﬁw
Stores, Limized, and others.

- Argued on : 2nd September, 1049,

Decided om : Tth September, 1949

Co-operative Sociclics Ordinance—Claim against past officer of Society— Reference to arbitration—
Legality of arbitrator's award—Certiorari— Does it lie when other remedy is available.

Held ; (i) That there is no power under the Co-operative Societies Ordinance to refer compulsorily to arhitfation
a dispute between a registered Co-operative Society and a persor. who has ceased to be an officer of the

Sorviety.

(i) That the Court has a diseretion to make an order of eertioraré altlough an alternative and equally con-
venient remedy is available to an aggrieved party.

[Note : On the first point see now the Co-operative Societies (Amendment) Act, No. 21 of 1940~ Edd. C. L. W.]

Cases referred to: Jil koon vs. By

(1948) 40 N. L. R. 403.

Ekan;yake vs. Prince Djal-l’ates Co-operative Society Limifed (1949) 50 N. L. R. 208,
Rex vs. Wandsworth Justices—ean parte Reid (1942) 1 A, E, R. 56,

C. B. Gunaratne, for the petitioner.

M. Thiruchelvam, Crown Counsel, for the second and third respondents.

GRATIAEN, J,

The petitioner was at one time the duly ap-
pointed Manager of the Kotawera-Udugama Co-
operative Stores, Limited, of Welimada, which
Society is the first respondent in these proceed-
ings. After he had ceased to hold that office
the Society claimed from the petitioner a sum
of Rs. 911°09 in respect of monics alleged to have
been received by him during the period when he
was Manager. The claim was disputed, and was
referred by the Society to the Registrar of Co-
operative Societies. The Registrar purported
under Rule 29 framed under the Rules of the Co-
operative Societies Ordinance (Chapter 107) to
refer the dispute to the second respondent as
arbitrator. 1In due course the second respondent
made an award ordering the petitioner to pay
to the Soeciety a sum of Rs. 911°09 and costs.

The petitioner challenges the legality of the
second respondent’s award. - He claims that as
he had ceascd to be an officer of the Society at
the relevant date, the purported reference to
arbitration was wlira vires of the powers vested
in the Registrar under Rule 29, and thatl the
purported award of the second respondent in
favour of the Society was therefore made without
jurisdiction. He accordingly applies for a man-
date in the nature of a writ of eerfiorari quashing
the awa.d against him. A rule nisi has alveady
been issued to this effect from this Court,

The present case is in all fours with the facts
in Illangakoon vs. Bogallagama (1948) 49 N. L. R.
408, where it was decided, in accordance with
earlier decisions of the Court, that Rule 29 does
not empower the compulsory refere: ce to arbitra-
| tion of a dispute between a registered Co-operative
Society and a person who had ceased before the
aate of the purported reference to be an officer
of the Society. It follows that the award which
is challenged by the petitioner was one which
was made in excess of the statutory jurisdiction
which the second respondent purported to possess.
This is conceded by learned-Crown Counsel who
appeared for the second respondent and for the
Registrar.

The Society has not attempted to show cause
why the relief asked for by the petitioner shonld
| not be quashed. It has been arguetl however
on behalf of the second respondent and the Regis-
trar that, although the award is admittedly il-
legal and of no force or avail in law, certiorari
docs not lie in the present case. Their conten-
tion is that discretionary writs of this nature
should not issue where another and cqually
effectual remedy was and is available to the
petitioner. Learned Crown Counsel points out
that, in accordance with the procedure laid down
in the relevantrules for the enforcement of awards
made under the Co-operative Societies Ordi-
nance, the Society has already taken steps in the
| District Court of Badulla for the enforcement
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of the purported award in iis favour. In Eka-
nayake vs. Prince of Wales Co-operative Society
Limited (1949) 50 N. L, R, 298, my brother Wind-
ham, with whom Nagalingam J. agreed, held
that where an application is made to execute an
award which is bad for want of jurisdiction it is
open to the executing court to refuse to execute
it. It is submitted that in the circumstances
the petitioner is not without an appropriate
remedy if he desires to challenge the illegal an ard
made against him, and that this Court should
therefore refuse to exercise in his favour the
extraordinary powers vested in it under section
42 of the Courts Ordinance. _

Tt is no doubt a well recognised principle of law
that a-Superior Court will not as a rule make an
order of mandamus or certiorari where there is an
alternative and equally convenient remedy avail-
able to the aggrieved party. But the rule is not
a rigid cne. In Rex vs. Wandsworth Justices—
ew parte Reid (1042) 1 A. E. R. 56, an application
was made for an order of cerfiomari quashing a
conviction made by the justices in excess of
their jurisdiction. Objection was taken, inter
alia, that as the accused had a right of appeal
to quarter sessions, certiorari did not lie. Calde-
cote L.J., inover-ruling the objection, said “‘as
to the right of appeal to quarter sessions, it may
be that the apphcant could have had his remedy
if he had pursued that course, but I am not
aware of any reason why, in such circumstances
as these, if the applicant prefers to ask for an
o1der of certiorari to quash the conviction obtained
in the manner I have described, the Court should

be debarred from making an order. In this
case it has been admitted that a mistake has
oceurred. This Court is in a positjon to remedy
that mistake by making an order of certiorari to
quash the conviction, and that it is the proper
order which I think this Court should make."
Humphreys J. in a separate judgment sxpressed
the view that *“if a person can satisfy this Court
that he has been convicted of a criminal offence
as the result of a complete disregard by the tribunal
of the laws of nalural justice, he is entitled to the
protection of thisCourt cven though an alternative
remedy was also available.” Ithink that these
ohservations are appropriate to the present pro-
ceedings. It is not in dispute that a public
officer and an extra—judicial tribunal, acting no
doubt through ignorance, have flagrantly ex-
ceeded the limited statutory powers conferred
on them by the provisions of the Co-operative
Socicties Ordinance. In the result there is on
recoxd an illegal award condemning a man fo
pay to a public institution the amount of a
disputed claim upon which only a Court of law
is normally ecmpetent to adjudicate. I consider
that there is no compelling principle of law which
fetters this Court's diseretion to quash the illegal
award, and I now make order accordingly. It
is but right and proper that I should accede to
the request that the-stigma attaching to an
award made in excess of the second respondent’s
jurisdiction in the matter should be speedily
wiped out. The first respondent will pay the
petitioner’s costs in these praccedings.

Application allowed.

Present : GRATIAEN, J.

SEBASTIAN PILLAI vs. MARY MAGDALENE

8. C. 568—M. C. Kayis 10641

Argued on ; 8lst August, 1949

Decided on :

7th September, 1948

Maintenance Ordinance section 14—Magisirate issuing summons without examining applicant on

oath—Does this vitiate proceedings.

1n this case the Supreme Court, on the facts, varied an order of the learned Magistrate for the payment of a sum of

‘money &s maintenance to the wife.

Feld : That a failure to comply with section 14 of the Maintenance Ordinance docs not vitiate the proceedings but

is an frregulurity against which objection can be taken.

Cases referred to: Wati (or Thomas) vs. Thomas, (1847) A. C, 484,
Squire ve. Squire, (1948) 2 A, E. R, at p. 50,

Fullowed : Podina ps. Sada, (1800) 4 N. L. R. 100.

Not followed : Do
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8. Nadesan. with 4. M. Ameen, for the defendant-appellant.
C. Thiagalingam, with V. drulambalam, for the applicant-respondent.

GRATIAEN, J.

In these proceedings the applicant, who is the
wife, suéd her hushand for maintenance. After
trial the learned Magistrate ordered the husband
to pay to the applicant & sum of Rs. 25 per
mensem.

The parties had been married for over ten
years and since 1946 there had been much un-
pleasantness between them, but in my opinion
the facts disclosed in the evidence leave reason-
able grounds for hope that the union has not
broken down irreparably. As so often happens
in such eases, the hushand and wife have so far
had little opportunity of enjoying each other’s
company except in the presence of their respee-
tive relatives. Without attempting to be so
foolish as to generalise in matters of this sort, I
am content to say that in the present case the
arrangement has not worked well, and that the
interference of the proverbial * in-laws ”* proved
to be a source of constant irritation. It is com-
mon ground that the first year of the marriage
was spent in the house of the bride’s parents.
Tt was then decided that they should live alone,
but they unwisely selected a house situated in
the same compound as that of his sister. These
two women guarrelled incessantly, and the hus-
band's attempfs to associate himself with these
petty squabbles apgravated the situation. In
November, 1946 the wife left him after a quarrel
and refurned to her parents, In 1947, through
the good offices of a mutual friend, a reconcilia-
tion was effected, and for some months the
parties lived together again. In March, 1948
there was another incident, and the wife left
her husband a second time,

The basis on which the wife initiated proceed-
ings under the Maintenance Ordinance was that
her husband * had deserted her on 30th March
1948, and failed.to maintain her’® since that
date, The trial was fixed for 10th December,
but on that date a very sensible adjustment was
arrived at whereby the wife agreed to return to
her husband on condition that he provided a
separate house in which they could live together
relieved of the irksome and irritating presence
of his sister. The evidence shows that the
huskand theresfter Lonoured the terms of this
arrangement. On 11th February 1949, how-
ever, the wife’s brother, actirg no doubt with

d inte_'ltio_ns but nevertheless unwisely, offered
to vacate his own house so as B‘?giti?e"&’ﬁ’ylﬁ%%m 8

L

different residence in which the husband and
wife should make a new start in their married
life. This offer was in the first instance accepted
by the husband but within a week he retracted,
and he insisted that the house which he bad
himself selected in terms of the original agree-
ment should be their home. Some discussion
seems to have arisen in Court on 18th February,
1049 as to the suitability of this house, and the
wife, though she alleged for the first time that
her hushand had-been cruel to her agreed to
resume married life with him * provided that
the house that is taken is agreeable to her ™.
By the time the case was called a week later she
had changed her mind and stated unequivoeably
that she was no longer prepared to live in any
house with her husband.

As the negotiations had broken down, the case
went to trial. The genuineness of the husband’s
invitation to take his wife back was not in dis-
pute, but the issue which arose for adjudication
was whether the wife was nevertheless entitled
to refuse his offer of a resumption of consortium
on the ground that he had * habitually treated
her with cruelty *” within the meaning of Section
8 of the Maintenance Ordinance (Chapter 76).
The finding of the learned Magistrate was that
the hushand had *subjected his wife to conti-
nuous neglect and sometimes cruel treatment 12
No express finding of habitual eruelty has been
recorded, but he held that the wife had geod:
and sufficient grounds for refusing to return to
her hushand, and made an order for maintenance
at the rate of Rs. 25 per mensem in her favour.
The present appeal is from this order.

The case has caused me much anxiety. Iam
very conscious of the inestimable advantage
which the learned Magistrate has enjoyed over
me in having seen and heard the witnesses who
testified before him in regard to this unhappy
dispute. I am also conscious that, particularly
in a matrimonial dispute, an appellant tribunal,
with only ‘““the cold written word™ to guide i,
should be slow todisturb the findings of fact of the
original Court unless there js compelling reason
to the contrary. Watl (or Themas) vs. Themas
(1947) A, C. 484. Upon 2n analysis of the rele-
vant evidence, judged in the light of the surround-
ing circumstances, I have arrived at the conelu-
sion that in the present case the learned Magis-
trate’s findings must be disturbed. To begin
with, the wife had made no complaint of cruelty
to the mutual friend who had brought sbout -

ation.
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the earlier reconciliation, but the circumstances
which has particularly influenced me is one
which the learned Magistrate does not seem to
have considered at all. Can the wife's evidence
be accepted as true when she complains that
she has been the vietim of such habitual cruelty
at her husband’s hands that she genuinely and
veasonably fears, as she says she does, that a
resumption of eongortium would lead to a repiti-
tion of such treatment? The alternative solu-
tion is that she has greatly exagperated her
version of past incidents, and that all that had
really taken place might fairly be attributed to
““ the wear and tear of married life ** for which
some allowances should he made in this im-
perfect world—vide Squire vs, Squire (1948) 2
A.E. R, at p. 56. Tt seems tu me that the wife
has, perhaps unconsciously, greatly exaggerated
the story of her past unhappiness in so far as it
is attributed by her to cruelty at her husband’s
hands. The truth is that he had displayed too
much partisanship in the many quarrels between
his wife and his sister, and that he now realises
the folly of such interference. The safest guide
to the problem, in my opinion, is the circum-
stance that orn_three occasions after these pro-
ceedings commenced the wife had consented to
. return to her husband upon the condition that
their house should really be their own. This
conyinces me that she entertained no fears as
to their future happiness as man and wife pro-
vided that they were protected from the inter-
ference of his relatives. The husband has been
very foolish in the past, but I think that so long
as there is still room for a happy ending it would
be wrong to make a judicial order the effect of
which would be to separate the spouses for ever.
I accordingly make order setting aside the order
of the learned Magistrate, but upon certain
conditions which I regard as necessary in order
to implement the terms of the original settle-
ment which the parties had effected in Court
on 10th December, 1948. If within three weeks
of the date on which the record is returned to
the Magistrate’s Court the husband provides a
separate matrimonial home which is suitable
to their station in life, the application of the wife
will be dismissed. If any disagreement should
arise as to the suitability of the house selected
by the hushand, that dispute should be referred
by the learned Magistrate to the Probation
Officer of the district whose decision in the
matter shall be final. Should the husband fail
to provide a suitable house within the time
preseribed in this judgment, the order for main-
tenance made by the learned Magistrate in
favour of the wife will stand. In all the circum-
- stances of the case I think that it is in the
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interests of justice that the husband should
pay his wife’s costs of this appeal and in the
Court below, and I make order aceordingly.

It is evident that the future happiness of these
parties will depend on the spirit with which they
will attempt to honour their solemn obligations
to each other. The hope that there will be a
genuine reconciliation between them underlies
my judgment in this case. As Lord Macmillan
pointed out in Wait (or Thomas) vs. Thamas (1947)
A. C. 484, “ a Court of law provides at the best
but an imperfect instrument for the determina-
tion of the rights and wrongs of the most personal
and intimate of all human relationships, that
of husband and wife. No outsider, however
impartial, can enter fully into its subtle intricacies
of feeling and conduct . 1f is now left to the
parties to make or mar their future happiness.

There is one other question which was raised
in the argument before me. Section 14 of the
Maintenance Ordinance (Chapter 76) requires
a Magistrate before issuing summons in a main-
tenance action, to examine the applicant on oath
or affirmation, and it is only after such examina-
tion that he is justified in issuing process, The
purpose of this action is to protect a party from
the vexation of having to defend himself in
proceedings of this nature until there is sworn
evidence on the record making out a prima facie
case against him. In the present action the
learned Magistrate failed to comply with Section
14, and there can be no doubt that the issue of
summons against the husband was premature,
The husband would accordingly have heen
entitled, if he so chose, to have the order for
summons vacated. This however he did not
do. On the contrary he submitted to the juris-
diction of the Court and an order was made
against him after witnesses were called by hoth
sides. The question is whether the irregularity
in failing to comply with section 14 necessarily
vitiates all the subsequent proceedings. In
‘* Podina vs. Sada ™ (1900) 4 N. L. R. 109, Bonser
C.J., held that failure to comply with Section 14
did not vitiate the proecedings but was at best
an irregularity against which the husband could
object, but only if he could satisfy the Court
that he had been prejudiced by the irregularity,
In Namasiyam vs. Saraswathy (1949) 39 C, L. W,
71, however, my brother Basnayake took a
contrary view. He held that the issue of a
summons in strict accordance with the require-
ments of the Section was a condition precedent
to the assumption by a Magistrate of jurisdiction
under the Maintenance Ordinance, and that
although there was an infer partes trial without
objection to the irregularity all the proceedings
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must be quashed. With great vespeet I feel
that I must follow the judgment of Bonser C.J.,
with which I am in agreement. It seems to me
that whether or not the proceedings were re-
gularly commenced under section 14, it is section
2 of the Ordinance and not section 14 which
vests a Magistrate with jurisdietion after trial
to make or refuse an orvder for maintenance in
favour of an applicant. The condition precedent

Present : G

to an order for maintenance is in my opinion.
the proof furnished at the trial that the respon-
dent had neglected or refused without just cause
to mwaintain his wife or his children as the case
may be. T accordingly overrule Mr. Nadesan’s
objection on this point. To order a fresh trial
at this stage would benefit neither party.
Order Varied.

RATIABN. J.

HEENBANDA vs. HERATH

S.C. 614 M

. C. Kandy 2849

Argued on : 14th September, 1940

Decided on : 16th

September. 1949

Companies Ordinance, No. 51 of 1988 Section 120—Failure of Director fo Leep proper books of

accownts.

In this case the conviction of the accused, the Managing Dirvector of a company for failure te keep proper books
of accounts as required by Section 120 of the Companies Ordinznce was set aside on the ground that inadmissable evi-

dence had been admitted and that the accused’s guilt had not been proved by the relevant evidence.

Per GratiaeN, J—'* The Section (i.e. 5. 120 (8) ) is satisfied so long as a set of * books of original entry’ is main-
tained in one or other of which books every transaction is faithfully recorded at the time when it oceurs.”

H. V. Perere, K, C. with Barr Kumarakulas
the defendant-appellant.

inghe. A. I. Rajasingham. and B. 8. C. Ratwatte, for

N. E. Weerasuriya, K.C. with Cyril E. 8. Perera. and D. 8. Jayawickreme, for the complainant-

respondents,

GRATIAEN J.

The accused was throughout the year 1947
the Managing Director of a company in the
Kandy District. The Company was registered
under the Companies Ordinance No. 51 of 1988,
and the object of its incorporation was to main-
tain an omnibus service along certain prescribed
routes. The learned Magistrate points out in
his judgment that its affairs had, as so often
happens, been entrusted since its inception to
persons who, though no doubt well-intentioned,
possessed no previous experience of madern
methods of business or accountaney.

The charge against the accused is that during
his period of office the Company had failed, as
required by Section 120 (1) of the Ordinance, ** to
keep proper books of accounts with respect to
(a) all sums of money received and expended by
the Company and the matters in respect of which
the receipt and expenditure took place; (b) all
sales and »urchases of ﬁoods by the Company ;
and (e) the assets of the CompanyDiéitg&dDytk& .

the accused was guilty of an offence under Sec-
tion 120 (8) in that he had failed in his capacity
as Director *‘to take all reasonable steps tosecure
compliance by the Company ** with these statu-
tory requirements, Thelearned Magistrate found
the accused guilty and sentenced him to pay a
fine of Rs. 40. This lenient sentence was im-
posed because in the Mapgisirate’s view there
was nothing to indicate any fraud on the part
of the accused but only negligence, attributable
largely to ignorance, in the manner in which
the Company’s affairs were carried on.

The background of these proceedings is not
unusual in Companies of this particular descrip-
tion. The directors had fallen out among them-
selves, and representations against the accused
were made by the members of one disgruntled
faction to the Director of Commerce and Indus-
tries who appointed a Chartered Accountant Mr,
Satchithananda to investicate and report upon
the affairs of the Company under Section 188
of the Ordinance, The report was duly referred
to the  Attorney-General but he apparently

L
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decided that no prosecution or other action was
called for in the public *nterest. (vide Section 134
of the Ordinance). Nevertheless the com-
plainant who owns shares in the Company, was
dissatisfied with this result and he accordingly
prosecuted the accused in the present action on
his own initiative.

The only witness called at the trial was Mr.
Satchithananda to whom T have already referred.
As he is an expert in matters of accountancy
his evidence would undoubtedly have been of
great assistance if it had been confined to his
observations on the alleged inadequacy of the
Company’s books with reference only to the
question whether or not they had failed to comply
with che special statutory recuirements of See-
tion 120 of *he Ordinance. Unfortunately this
was not done, and his oral evidenece introduced
a great deal of extraneous matter relating in a
general way to the conduct of the Company’s
affairs with which the Court was not concerned
at the trial. His report P1 addressed to the
Director of Commerce and Industries and setting
out the econclisions arrived at by him in his rov=-
ing investigation of the Company’s activities
wag also read in evidence. All this inadmissable
evidence only served, T fear, to cloud the issue
upon which the Magistrate was reqguired to ad-
judicate. In the circumstances the accused’s
conviction must be quashed unless T cansatisfy
myself that he has not been prejudiced by the
improper reception of evidence at the trial. This
could only arise if there is on the record other
evidence which is relevant and demonstrably
establishes his guilt.

Before I refer to the evidence it is necessary to
examine the provisions of Section 120 of the
Ordinance. This Section has been faken over
terbatim from Seetion 122 of the Companies Act,
1929, of England. The various fransactions in
resnect of which books must be maintained by
a Company are sct out in detail, but there is
nothing in the section which gives any indication
as to where the books of the Company. eéven
though they contain accurate and complete in-
formation as to the requisite items, may never-
theless he regarded as not having been * properly™
kept. This' omission is*not without its signifi-
cance, because 1 find that Section 262 of the
Ordinance (vide also the corresponding Section
274 of the English Act of 1929) which imposes
heavier penalties on directors if *it is shown
-that pmpfr books of accounts were not kept

throughout the period of two years immediately
before the commencement of the winding up ™ of a
Company, contains an express declaration as to
the circumqlances in which * for the purposes of
this Seetion ™ proper books shall be deemed not
to have been kept. Having regard to this
important difference in the language of two sec-
tions of the same Ordinance, I &m inclined to
the view that there is a sufficient compliance
with the provisions of Seetion 120 if the books
of a Company contain an gecurate record of each
and every transaction which the section requires
to be recorded. It cannot, I think, be said that
the books are not * proper books "’ so long as
they correctly embody at all relevant times such
information as is necessary to enable an auditor
periodically to prepare the Company's profit
and loss account and halance sheet as required
by the Ordinance. In other words, Section 120
seems to lay down not a counsel of perfection,
but only to preseribe the minimum standard of
relinble book-keeping which the Directors must
observe at their peril, If, as T have said, this
minimum stendard is satisfied, the mere fact
that it would take an aunditor or an official
inspector some little time to ascertain the true
financial pesition by a rveconstruction of the
relevant facts vwhich are eceurately revealed in
the Company’s books, an offence punishable
under Section 120 (3) is not disclosed. TIn other
words, the section is satisfied so long as a set of
“books of original entry ”* is maintained in one
or other of which books every transactions is
faithfully recorded at the time when it oecurs.

Applying this test, I am not convinced that
the guilt of the accused has been brought home
to him by the relevant evidence, and in that
state of things T am constrained to hold that
the reception of a volume of inadmissable evi-
dence at the trisl vitiates his convietion, It
may well be that if the only issue before the
Court had been more satisfactorily investigated
the result would have been different, and the
accused would do well to realise that non-
compliance with the strict requirements of a
statute enacted for the proteetion of the share-
helders of public companies cannot be lightly
condoned. In the present case he has at any rate
been acquitted by the learned Magistrate of
fraud or bad faith. For this reason I am content
not to-order a re-trial. I quash the convietion
and acquit the accused.

. Appeal allowed,
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