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VoL. XL

DIGEST

Action
For use and oceupation-—Maintainability against
defendant who is a co-owner.

See Use and Cecupation

Appeél

Under Workmen’s Compensation Ordinance.
See Worlemen's Compensation

Retaining stolen property—Charge under section
3904 of Penal Code—.decused acquitted—Order made
Jor return of stolen property fo lawful owner—Can
tceused appeal from such order—Criminal Procediere
Code sections 885, 838 and 413.

The accused was charged with retaining siolen
property and acquitted. Ovrder was then made for
the return of the property to its lawful owneyr. The
secused appealed from that order.

Held : That the accused had no right of appeal
from the order as the order was made after his
aequittal and after the conclusion of the case to
which he was a party.

RaNasiNgaE vs. JUstis

Appeal on matter of law—Certilicate under sec-
tion 840 (2) of Criminal Procedure Code,

See Criminal Procedure Code

Privy Council Appeal— Application for conditional
leave to appeal—Nobice of intended appeal to parties
—Failure to notify one of the parties—Errors in
natices to others—Appeals ( Privy Council) Ordinance,
rale 2 of the Schedule.

Held : (1) That the failure {o serve notice on one
of the parties to the action, (although no relief was

asked for and was not represented) is a fatal non-

compliance with the provisions of rule 2 of the
Schedule to the Appeals (Privy Council) Ordinance.

(2) Striet eompliance with the provisions of rule
2 js required and no indulgence can be granted in
respect of errors in notices to the parties.

NAGALINGAM V5. THANABALASINGHAM

Application for leave to appeal to Privy Council
from  final judgmeni of Supreme Couri—Appeals
(Privy Council) Ordinance Cap. 85, Rules 1 and 38—
Is the Crown bound by Rule 3 (a).

Held: That the Crown is not bound by the
provision in Rule 3 (a) of the Appeals (Privy
Couneil) Ordinance as the Rule does not state
expressly that the vight of the Crown is affected by
it and does not appear by necessary implication
that the Crown is bound by it.

TrE ATTORNEY-GENERAL vs, VALLIAMMA ATCHI

Arbitration
Reference in genceral terms—No 1ecord of desire
of parties to arbitrate—Validity of award.

See Civil Procedure Code

Bail
Fiving of —Judicial discretion lo be exvercised—
Warrant commitling accused to cusiody of Iiscal
pending irigl—Period of validity—Criminal Pro-
cedure Code, sectirns 288 and 896,
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Held : (1) That the maximum term for which
an accusad person can be remanded by a Magistrate
ja seven days at a time, except in ceriain Conrts
proclaimed by the Minister of Justiee, where the
wraximum term is fourteen days,

{2) That at the end of that term, the accused
person must be produced in Court so that the
Magistrate may determine what would be the
appropriate order to make should the frial be
poatponed.

(8) That in fixing bail, which must not be ex-
cessive and which must be fixed with due regard
to the circumstances of the accused, a judieial
diseretion must be exercised,

ATHURUPANE V&, ANDERSON

Betting on Horse-Racing Ordinance
Cap. 36 Section 15 (2) as amended by Section 8 of
Crdingice No. 55 of 1943—Shonld a Police Officer
niaking a search of premises wnder this section be in
charge of a stafion.

Held: That a Police Officer making a search of
any premises under seetion 15 (2) of the Betting on
Horse-racing Ordinance Cap. 86 as amended by
section 8 of Ordinance 55 of 1943 need not be an
offieer in charge of a Police Station.

Ter ArTORNEY-GENERAL v5. Tuan Kricar
Jogar et al :

Bias
See under Trial

Prejudiced person sitting on tribunal.
See Domestie Tribunals ... iy

Breach of Trust
See under Trusts.

Charitable Trusts
See under Trusts.

Civil Procedure Code

Chapler LI—Reference fo arbitration—Reference
in general terms—No vecord of desire of parties to
arbitrate or of procier’s aulthority lo apply for arbi-
tration—7V alidity of Award.

In the course of an action the matters in difference
were referred to arbitration, The reference was in
gencral terms and did not state the particular
matters in difference. The record did not show
either that all the pariies desived a reference to
arbitration or that their proctors had the neceszary
authority to apply for such a reference,

Held: (i) That there had been no compliance
with the Civil Procedure Code either in regard to
the application for a reference to arbitration or in
tegard to the refercnce itself.

(ii) That no finality attached to the award, as
it had been made under a reference which was
invalid.

Grrigonis ef al vs. PuNcnr SmiNo ef ol
Civil Procedure Code Section 756—Notice of tender

of security—Reissue of notice by court fer another
date—Validity.
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DIGEST

Held : (i) That there is no authority i seetion
738 of the Civil Procedure Code for the reissue of a
notice given by an appellant of tender of security
for respondents’ costs of appeal for a date other
than that mentioned in the notice by the appellant.,

{ii) That the court will not he justified in

granting relief under section 756 (8) in the absence

of an explanation for the failure to serve the notice
in time and of evidence that the appellant had done
all in his power to comply with section 756,

Ranunan vs. Momavep
Applicability of Civil Procedure Uode to applica-

tions under Sections 15 and 16 of Muslim In-
testate Suceession snd Wakfs Grdinance,

See Trusts

Co-accused

Stetement made by one sceused from dock
Dovs it affeet Co-accused,

See Courl of Criminal Appeal

Contract

Sale of Goods—Goods defiversd to buyer—Originsl
date for payment extended by seller- -Bugjer repudiaiing
Uability---When can seller sue for price of goods.

Held : (i) That in a contract for the sale of
goods in which delivery has been made, payment
of the price cannot be claimed until the date fixed
for. payment in the original contract or, where an
extension of time has heen graated, uniil the date
fixed in the contraect in =0 Iar as it has been varied to
this limited extent,

{1i) That where the orviginal date for pavment
ie extended by the scller, a repudiation by the buyer
of hig liability docs not have the effect of restoring
the date in. the original contract as the operative
date for payment.

ATTANAYAKER V&8, CHErLIAH

Co-owner

Action for use and ceeupation—-Is it maintainable
against defendant who is a co-owner.

See Use and Occupation

Court of Oriminal Appeal

Convickion for murder—Eoidenice of wilness in
exminaiion in chief and eress-urmmination support-
ing piea of provecetion—uestions by trial Judge
reminding witness of evidence before lhe Magistrote
having the effect of rebulting such plea—Caution by
Judge not to consider the witness' evidence given in
answer bo fim—Likely prejudice in spite of caulion,

The accused wio was charged with the murder
of liis wife admitied the stabbing but pleaded grave
and sudden provocation, At the trial, the mother
of the deceased, whose evidence in examination and
cross-examination seemed to support this plea, wes
examined by the Judge who reminded her of her
evidence before the Magistrate that the accused
threatened fto kill the deceased a week hefore the
stabbing, whereupon she asserted that her evidenee
before the Magistrate was true, and that she even
made an entry at the police station (which was not
produced st the trial) regarding the threat, The
Jury found the aecused guilty of murder.

41

81

34

Held ; That the evidence of the witness given in
anywer to questions from court must have pre-
judiced the jury in spite of the Judge’s wasning
not to consider that evidence and thal the proper
verdict was one of enlpable homicide not amounting
to muirder,

Rex ve. M. R. Peners alies M. A. PERERA...

Charge of murder against two accused- -Convictivn
of the first of murder and ocquitial of second—
Irjurier on deceased caieced by haily and knife—No
defindte proof thal feial {ajury was eansed by first
acersed— Unieasonableness of verdict —HReduclion of
offerice io one of atlempted murder—Value (o be
altached io an aeccused’s unsworn staiement from the
dock regarding other aceused.

Yhere two acensed were enarged with the murder
of a person on whose body were found several
incised injuries, only one being fatal, and the first
accused was convicted of the charqe, while the
second was acquitted by the Jury and there was no
evidence to eliminate the fact that the second
accused may have caused the fatal injury.

Held : (1) That the offence committed by the
first accused was one of attempted murder,

{2) 'Thal astatement made by an accused person
from the dock cannot be taken into aceount in con-
sidering the case against his co-accnsed.

RNEX vs, LIVANAGE SIMEION

('harge to the jury—Direction that * as o matter of
faw " the jury must not pay atfeation {6 evidence of
accused's good character——Misdirection.

Held : That it was a misdirection to tell the jury
'* as a matter of law * that they ** must not pay the
s'ightest attention ' to the evidence of the aceused’s
gond character,

REX v5. GUNATILAKE ...

Aeecused convietad of murder of bis wife's paramour
—Plea of provocation—Evidence thal accused's wife
fived with paramowr for onc month before offence—
Production by prosecuiion of doecument referring to
agreement by accused and wife fo cancel marriage—
No legal proof of document—Charge to Jury based on
stalements in document—Retrial,

Where the aecused was charged with the murder
of the man with whom the accused’s wife was living
at the time of the incident and one of the pleas of the
accused was thai the act was comunifted under
grave and sudden provocation and the Judge
directed the Jury on the basis of eertain statements
in a document not properly proved by the prose-
eition which statements had the effect of negativing
the plea of provocation and there was no other
evidence fo support the direction negativing the
plea of provocation.

Heid : That the convietion for murder could not
stand as it was difficult to say that the Jury would
have refused to entertain the plea even if the docu-
ment was not read and the trial Judge abstained
from making the observations based on the doeu-
ment.

ReX vi. REFGAHALANDEGEDERA Hay Banna ...

When may the depusition of an absent witness be
read in cvidence—Section 88, Huidence Ordingnce,
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In o trial before the Assizes an application was
made by the Crown to read in evidence nnder the
provisions of seciion 84 of the Evidence Ordinance
the depositions of four witnesses, recorded during
non-summary procecdings by the enquiring Magis-
trate. HEvidence, uncontested by the defence, was
led to show that the four witnesses weze presently
at Tokyo, Bangkok, Singapore and Caleutta res-
pectively. Counsel for the defence opposed the
application on the ground that there was no evi-
dence before Court that elforis had been made to
secure the personal attendance of the witnesses in
question, T'nt application was aliowed, the pre-
siding Judge holding that such evidence was wn-
TEgessary and that on the material available the
. Court was satisfied that the presence of the wit-

nesses could not be obtained without au amount
of delay and expense which, under the cireiun-
stances of the case, was unreasonable. In appeal
it was srpued oa behalf of the defence that the
depositions were improperly admitted.

Held: (1) That the diseretion of the tzial Judge
was exercised on insufficient material inagmuch as
there was no evidence of the actual delay and
expense that would be involved in securing the
attendance of the witnesses in question,

{2) That as the evidence of the witness presently
in Calculta was of a vilal nature, the delay and
expense invoived in securing his sttendance was
not nnreasonable under the civcumstances of the
case, and that steps should have been taken by the
Crown to secure his attendance at the trial.

Hex vs. ForwaNDo

Statements made by accused, partly incriminating
him, partly exenlpating him—Showld the Court aceept
ar reject such siatements.

Held : That if a confession made by the aceused
contains matter wiich ineriminates Ium as well as
matter favourable to him, the Conrt should accept
the eonfession as a whole, though the jury may
attach different depgrees of cvedit to the different
parts.

Tai KinNG vE. SATHASIVAM

Court of Requests

Denial of jurisdiction by defendant
plaintift.

See Jurisdiction

Gnus on

Courts Ordinance

Section 38-—Application of —ailure to comply
with seetion 54 of the W ~1gc:: Roard Ordinance,

See Wages Boards ]

Criminal Procedure Code

Sections 212 and 287 (1)—Evidence Crdinonce
section  155—Condradiciion  of witnesses jor the
defenice by previous statement to the Police— Calling
of witness to prove previous statement after close of
the defence—Is it evidence in rebultal—Ceon such
evidenice be led in Mugisivate’s Conrl.

Held : (i.) That the absence of a provision
similar to those of sections 212 and 237 (1) of the
Criminal Procedure Codein pepard to trials before

the Blagistrate’s Court does not preclude a confra- .

dictory statement put to a defence witness being
proved after the close of the case for the defence.

18
by

18

7

iii

(ii) That the proof of sueh a statement, aftey
the close of the defence, by calling the witness who
recorded such sitatement, is not evidence in rebuttal.

(iii) That the right pranted by section 155 of
the Evidence Ordinance to impecach the eredit of a
witness by a previous statement made by him
implies that everything indispensable to its proper
and effectnal exercise iy also granted and that the
right in this case can only be exercised after Lhe
close of the eviaenece for the defence.

Hagian ve. Sveeiam (5. I. Porice)

Seetion 425 (b)—Failure to comply with section
54 of the Yages Board Ordinance —I5 it
curable,

See Wages Boards

Bection 152 (3)—Adsumption of jurisdiction in
charge of hou.ebreaking and theft,
See Penal Code .

Section 199—iepori o Court by police officer
wnder Section 148 (1) (b) - Can another police officer
eonduet the prosecution in a case swmmartly triable

Held: (i) That in wview of Section 199 of the
Criminal Procedure Code, the police oilicer, who
appears and conducts the prosecution in & ease
triable summarily need not necessarily be the very
police officer who imalkes the report undeeseetion
148 (1) (#) of the same Code.

(ii) That a Police Officer who conducts the
prosecution commenced by another i5 not entitled
to exercise any function whicl, under the Coie,
may be exercised by the complainant alone.

DANIEL vs. Wiamsmngnr, 8, 1. Pourcs, BEriarra

Bection B237—Vailure of principal .o observe
terms of bond—Order on Surety-—Application
to set aside order.

See Surety

Section 825 - Magistrate acting under—No Bui-
dence of anlecedents of aceused.

Held : That a Magistraie acling under Section
325 of the Criminal Procedure Code matst have
evidence of the good character or antecedents af the
accused.

FoeNANDO & ANoruEn ve., Uxcise INSPECTOR,
WENNAFPPUWA

Sections 235, 838 and 418 Accused acguitted of
charge ol retaining stolen property—Urder for
return of property to lawiul owner—Is order
appealable,

See Appeal ...

Section 340 (2)—Certificale
matter of law.

Held: That a proper certificate under section
340 (2) of the Crimiinal Procedure Code is a condition
precedent to an appeal on & matter of law,

under—Appeal on

Cosmas vs. ApnpitroNan Conrtrorier oy Es-
TABRLISHMENTS

Section 15—Meaning of * penalty.”
See Baplosives Ordinanee

Digitized by Noolaham Foundation.
noolaham.org | aavanaham.org

17

39

40

41

43

46



DIGEST

Sections 304, 306 and 425—Failure o wrile out
Judgment and pronsunce il in open Couri—Is it an
irregularily cured by sechion 42567

A Magistrate, instead of writing out tho judgment
and pronouncing it in epen Court in the presence of
the accused, stated orally the gist of what he in-
tended to embody in the judgment in the abscnce
of the accused, in a case where his absence could
not be dispensed with,

Held: That this amounted to an irregularity
which could not Le cured by the provisions of sec-
tion 425 of the Criininal Procedure Code,

THIAGARAJAH V3., ANNAIEODAL, POLICE

Section 190—Forthwith—Showld « Magistrale
record Iis verdict immedialely apler conclusion of
irial,

Held : That Section 190 of the Criminal Pro-
cedre Code does not require a Magistrate who
conviets an aceused person o vecord his wverdict
immediately after he has coneluded the taking of
hig evidesnce,

Bawpa va. Davin, 5, I, Ponice

Section 208 (1), 801 (2}—Does the word * docu-
ment’ in ssction 801 (2) dnclude a veport wnder
section 148 (b)y—Meaning of ' foreign langunge’ in
section 302 (2).

Penul Code <ection 484 —Churge under—Need o
sel out and prove the actual words complatned of—
Inadmissable evidenve—When 1t viliaies a conviction.

Held: (1) That in a charge under section 484
of the Penal Code the actual words complained of
must be set out and proved at the irial to have
been utiered by the accused,

{2) 'Thatthe word ' document * in scetion 801 (2)
of the Crimiual Procedure Code i3 wide enough to
inglude a4 written veport initiating eriminal pro-
ceedings belore a Magisirate under section 148 (5).

(8) That the word * foreign ® in section 801 (2)
must be construed as referting to any language
other than the officiul Janguage of the Courts.

{4) That inadmissibie evidence led by the prose-
eulion, though without objection from the defence,
witistes a convietivn where it appears that the
Court hus taken into consideration sueh evidence
in arviving at the conchusion.

Ispiarr vs. Toanerau (InseEcron or POLICE). ..

Sections 280 and 396—Period of wvalidity of
warrant comunitting accused 1o Fiscal’s
eustody,

See Bail

Seetions 187 and 188 -Plea of * not guilty ** Plea
withdeewn in course of proceedings and plea of
“Guilty V' tendered —Regularity.

Held : (i) That Lhe ¢ourt can allow a person to
withdraw a statement not amounting to an ad-
mussion of guilt and make another containing an
adiission of guilt ; .

(ii) That such admission of guilt should be
recorded in the manmer preseribed by section 188
for statements made under scetion 187 (3).

RasarerNam vs, GooNesinere (Moror PATROL
INSPECTOR. JAFEFNA)

57

59

©8

. 109

| Crown

Crown is not bound by Rule 3 (a) of the Appesis
{(Privy Council) Ordinance, L :

Hee Appeat ...

Customs Ordinance

Sections 64, 128 and 1284 —Expori of goods fhe
ewportation of which i restricted —FNorfeiture of vessel
used in enportation—Gwner unaware that vessel used
in contravention of Ordinance—1I3 forfeiture jusiified.

The master of a vessel used the vessel, unknown
to the owner, for tuking ecrtain goods, the experta-
tion of which was restricted, out of the Island in
eontravention of the Cugstoms Ordinance. He was
convicted under section 128 and the vessel was
declared to be forfeited under seetion 128a.
owner appealed.

Held: (1) That in order to justify the Torfsiture,
it was not essential to prove guilty knowledge on the
part of the owner ;

(2) That scction 128 applies to a case where
goods, the export of which is restricted, are taken
out of the Island withoul compliance with the
special conditions applicable to the ease;

(8) That goods are ** exported * a8 soon us they
gre token in & vessel outside the limits of the port.

ATTORNEY-GCENERAL V5. NAGAMANTY

Domestic Tribunsls

Pringiples applicable to decisions of—Couri cannol
intervene where Tribunal Acts honesily and in good
Jaith—Effect of prejudiced person sifling on enquiry
Meaming of ' warned off " wnder Trinidad Turf
Ciub Rulss.

The defendants, the Stewards of the Trinidad
Turf Club, ** warned off ” the respondent, an owner
and trainer of horses, and made him a ** disgualified
person ¥ under the Clab Rules affer an inguity &t
which the respondent was represented by counsel,
on the ground that the respondent’s horse was
found to be drugged after 8 vase,  The respondent
admittedly, had nothing to do with the administra-
tion of the drug.

The respondent brought an action in the Supreme
Court of Trinidad for a declaration that the defend-
ants had cither no jurisdiction to entertain the
inguiry or make the order or had sxceeded their
jurisdiction and that two Stewards were disqualified
from participating in the inquiry by reason of their
personal animosity to the respondent and that the
order was contrary to dictutes of natural justice.

The Supreme Court held (1) That the erder of
the defendants was ulira vires the powers conferred
upon them by the Trinidad Turf Club ; (2) that the
defendant’s ruling that the respondent had failed
to safeguard his horse was contrary to natural
justice in that the defendants adjudged the res-
pondent by a tule which precluded them [rom
making a proper inguiry,

On appeal to the Privy Council it was held :—
(1) that under the Turf Club General Rules the
defendants had power to * warn off " the
respondent resulting in the respondent be-
coming & ** disqualified person " within the
Trinidad Rules of Racing. .
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(2) that where the Tribupal does not cxeced

its jurisdiction and acts honestly and in
good faith. the Court cannot intervene,
even iE it thmkﬁ the penaity is scvere or
that a wery strict standard has been
applied.

that the presence of the prejudiced Ste-
wards on the Tribunal did not inject such
an ¢lenent of bias inte the Tribunal as to
oive vise to g reasonable suspicion that the
trial was not a f3ir one gad that the defend-
ants sitting as a Tribunal discharged the
obligation to act honestly and in good faith.

(3

e

Linnox AwTaur Parniex OPRuiiuy & Oramns
vs, Cvrir CUTHEBERT GIITENS

Electiot s
Avoidance of—On grnund of lTll]J“l‘bODHtlnrl
See Urban Counclls : S

Evidence Ordinanc:
Section 155—DLmpeaching credit of witness.
See Criminal Procedure Code 25

Hvidence in rebuttal—Witness called after close
of defence to prove previons statement.
Fee Criminal Proceditre Code o

Hection 91—Document required by law fo be
reauced o writing mode of proof,
See Moior Car Ordinance

Section 23-—When may deposition
witness be read in evidence.
See Couri of Criminal Appeal

of absent

Judicial Notice—Rank of Police Officer
Hea Judicial Notice

Explosives Ordinance
(Chgp. 14, sechions %, 158 and 28— Charge of
heeping ﬁrfmon‘ts in breack of spectal ovder wnder
section 28—1Is i punishable whder section T—Charge
of Reeping eyep,,@bw{,s T an unlicenged slore —Is i ar
qﬁ'eme wnder sechion 15(2). Mesning of * penally *
iy Section 15 Urisvinal Procedure O m}.“ Seotion 2.

Held : (i) That o breach of a specisl order under
section 28 of the Explosives Ordinnace is not
puaishable under section 7 of the same Ordinance,

(ii) That an aceused person who had a licence
to stoek explosives in the premises in which they
were found commits no bresch of section 15 of the
Explosives Ordinance, although the premises are
not registered for the stomge of explosives.

{iil) That the definition of the expression “fine”
in Seetion 2 of the Criminal Procedure Code is wide
enougil to embrace the pecuniary forfeiture pro-
vided iz gee hlm 15 of Chap. 140 under the nomen-
clature of * penalty.”

AIIMAPALA VA,

Fine
Amonni of —(Tatters fo be consideved in fiving—
Payment of Fines (Couris of Summary Juvisdiction)
Ordinanece, No. 48 ¢f 1983..

Where an sccused person, 17-years old, was
ordered fo pay a .inc of Hs. 500 forthwith without

IusprcTon or Polics, Gangs ...

. 100

21

10

10

87

&
o

b4

any inquiry as to whether he pessessed the means
to do #0, and on his failure to pay the fine, was
committed to prison.

Fleld: That the provisions of the Payment of
Fines (Conrts of Summary Jurisdiction) Ordinance,
No. 49 of 1938 had not beenr complied with.

Woe vs. Aspvsunpeis (Excisn INseucToR)
TELDENIYVA

Forfeiture
See wnder Customs Ovdingnce

Fraud e
Need to plerd and lo give speeific delails of
Held : That before evidence is led on a guestion
of fraud, speeific details of the fraud should be
given in the pleadings.
Sruva vy, PERICARUPEN CHEITIAR £z

Fraud must be established beyond reasonable

doubt.
See Trusts

Decvee obtained by fraud—Court has inherent
power to vacate docree.
See Trusis

| Husband and Wife

Kandyan widow’s right to mottpage decensed
husband’s lands for povment of hl; debts.
See Kandyan Leaw

Impersonation

As a pround for aveiding election,
See Urban Councils 4

Income Tax
Appsal —Parinership—Some of the pariners iniviors
—1s i a bar o the formation of © parinersiip.,

- Held ;: 'That the mingrity of a pactner is no bag
to the oxistenes of g nmtncrshlp
Epnanivsee ve. Tor CoMMISSIONER oF INGOME

Tax

Inscivency

Hrasdielent preference—Refusal of certificate of
conforsity and withdrawal of profeciion from arvesi—
Tnsolvency Ovdinanee, seclion 151,

Heki: (1) That an insolvent who makes pay.
ments to some of hig credifors, indueneced by the
poverty of some and out of gratitude to otheérs, is
guilty of fraudulent pr reference and Lhe Court is
1ight in refusing him a certificate of conformity and
withdrawing protection from arvest.

(2) That where there are extenuating circum-
stances the certificate should not be salused for
all time, i

Jansz ve. VWEErRASERmRA & al

Insurance

FPalicy of Insurance —Alternative modes of pay-
ment on maturity— blamp duty payable
See Stamps ...

IJudge

Irrelevant statements made to judge—Likelihood
of bias,
See Trial
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prexasil RUSEICE IS B CEGLSE On clections officer for failure to serve on member
i of Urban Council the statutoly uotice conve-
See Trial ... Rl e ning the first mecting of the Councils
ee Urban Ceuncils 7
Diseretion to be exercised in fixing bail. :
See Bail ... ... 92 Married Woman's Property Ordinance
: Eifect of Section 22, :
Judicial Notice F See Surety ... A0

Relative ranks of Sub-Inspector and Sergeani in !
charge of police station—Motor Car Ordinance, No. 45 Medical Ordinance
of 1838, szclion 124, Seetion B9—Person nel being a medical praciitioner,

In the absence of any evidence to show that a praeiising medicine for gain—Ingredicnis necessary
Sub-Inspector of Polies is a police officer of a rank to be proved.
not below that of sergeant in charge of a Police A pharimacist, employed by a registered medical
Station. the Court refused to wake judicial notice practitioner on a fixed salury diagnosed a patient’s
of the matter. ailmenis in the doctor’s absenee and gave the

_ patient medicines selected by him out of preserip-

_Javasmxrsa (8. L Poricg, CArie) vs. DaLaDs- tions left in his care by the doctor. The fee levied
WATTEGE ALEXANDER fut N from the paticnt was paid to the dogtor.

o Held : (i) That habituality need not be estab-

Jurisdiction ~ A RRG, lished and that proof of one instance of practising

Courl of Reguqﬂg—_ﬂemal of jurisdiction by defend- medicinie was sufficient,

.;m.'.—--'()mw ont plaintiff. {ii_) : "I“L_if:;.t. the pharmaecist had *f practised

Held : Thal where the jurisdiction of the Court me:"l_l_em:.::." : :
of Requests is denied by the defendant, the plaintifl . (i) That, o the [:li:l:,‘ll,i’llstal'i(iEbi_. he had - ‘prac-
must prove that the court had jurisdictiop and that | tised medicine ** for gain.

a staterient in the plaint that the walue of‘the claim o : 5
i8 within the jurisdiction is insufficient. Prrer Vernanpo vs, Fraver CarpEra (Ins-
1 PECTOR OF POLICE) ... Eiy ELTY

Davip Smmva vs. Bany Nowa AR x 5

Minimum Wages

Domestie Tribunal acting honestly and in goed Employer’s fuilure to pay—Proseeution—Sane-

- faith Jurisdiction of Court lo intervene, tion of Comumissioner of Labour.

See Daomestic Tribunals ... L0 100 See TWages Boards 2

Randyan Law Wi ans |

Widow's risht 1 £ops S e | No. 43 of 1938 Using vehicle for purpose no

payment of fa:'g debgs morigage husband’s lands for authorised by leence—Bvidenece necessary to establish
: - charge ~Buidence Ordinagnce Section 91.

Held: That a Kandyan widow is at liberty to Fyrs- o : b tse 6l theouhi
mortaage the whole of her husband's estate for the {o :r ;Z1T:;;%§ fﬂf?fftff;rﬂ?d"ﬁl (i-_;lf ﬁigﬁf;whwk
purpose of paying her deceased husband’s debiz, ! i I‘f g t‘ ']‘ : .ﬁb s 1" .

: Teld : That the licence, being n documen

BANDARAMENTKA VS, IMOULDENIYA o o sequired by law to be in weiting and in a preseribed

| form must be proved by ths document itself or by
Landlord and Tenant afcit,:undﬁr: (.z\r@(.]en.ee (_)f it].q c_ull.l_t;elnl;s in cases where
Order of ejeciment—Death of landlord hefore seapRdaryicyistios ok eTE
2 sz i
AT Wﬂ"" : MUDIVANSE v, Iissawavais (5. L Pouice,

See Rent Resiviction Ordinance e[ KEGALLE) . 37

Premises let lo firm by one partner—Can such Muslim Intestate Succession and Wakfs
pariner maintain e action for vent and ejectment Oraii
agains! olfier parther. rdinance Lo

Applications under Sections 15 and 16 —Governed
Held : That a landiord who lots his premises to by Civil Procedure Code.
a firm of which he is a partoer, cannot maintain an See Trusts ... May w1
action for rent and c¢jectment agaiust the other
partners of the firm in respect of the premises so let, Negligence
7 pen oo T s - | AN e
Nemwa Momamep ¢f gl vs, Sanuvn Hameesp ... 61 Damages for Snjury resulling from—Passenger Just

alighted at halting place vun over by recr wheels of the
: o 5 i veliicie —Driving off from kalting place withoul due
L?J%i;éguthoritles Elections Ordinance, No.53 care and contion —Res ipsa loguibie.
Sections 10, 11, 17, i8. 19, 21, 23 and 28, Held : (i) That the driver of an omnibus, who,
: R A without taking due care and precautions for the

See Urban Councils reg =i safety of persons, who were known to be in very
: - &2 . close proximity to the vehicle, merely depends on

Sections 53 and €. the signal given by his conducior fo drive ofl a "bus

See Thrban Councils ... 21 | from a haliing place. is guilty of gross negligence.
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{(ii) That the docirine of ** res ipsa loguitur™
applies to a case where the rear wheels of an omni-
bug ran over a person who had just alighted from
the vehicle at a prescribed halting place.

GamaseE Luisa Pemeka vs. Gan: Bus (o,
L1D. aer, A8

Omnibus Service Licensing Ordinance,No.47
of 1942

Application for route licence—IRmute common to
whole of route for which Licence already issued o
another person—Order made by Officer on behalf of
Commissioner of Motor Transpori—Reasons for deci-
sions of Commissioner and of Tribunal of Appeal not
given.

A and B, who were holders of road service licences
under the Omnibus Service Licensing Ordinance,
applied for additional road service licences. A part
of A's proposed route was common to a route for
which there was already a licence in favour of B.
A part of B’s proposed route was common to the
whole of a route for which A held a licence. An
officer signing for the Commissioner of Motor Trans-
port refused A’s application, and allowed B's. The
Tribunal of Appeal upheld the Commissioner's
decision. On a case stated.

Held : (i) That the grant of a licence to B was
contrary to section 7 of the Omnibus Service
Licensing Ordinance.

{(ii) That A's application ought to be granted.

{iii) That applications for road service licences
must be considered and decided by the Com-
missioner himself,

Tue Kanpy Town Bus Co., Lap, vs. (1) Toe
Commissioner oF MoTon Trawsronr (2) Tae
Umiten Bus Co., Lin. T

Partition
Action—Intervenient clatming by reason of pres-
criptive right—Period of prescriplion—Prescription
Ordinance, section 3.

Held : That an intervenient in o partilion action,
claiming under s prescriptive vight, is entitled to
count the period up to the date of his intervention
in the action for the purpose of computing the
period of ten years preseribed in section 3 of the
Prescription Ordinance,

NERIS PERERA & ANOTHER vs, DoN HENDRICK
& OrHERS S B

Partnership
Premises let to firm by one partner—~Can such
partner maintain an action for rent and eject-
ment against other pariner.

See Landlord and Tenant A

Minority of paviner—No bar to formation of
partnership.

See Income Tox P

Payments of Fines (Courts of Summary

Jurisdiction) Ordinance, No. 49 of 15938.
Matters to be considered in fixing fine.

See Fine ... s 08

Penal Code

Bections 443 and 360 —Criminal Procedure Code,
section 152 (3)—Can a charge of housebreaking and
theft be iried gummarily by a Magistrate assuming
Jutrisdiction as @ District Judge.

Held : (i) That a Magistrate who is also 8
District Judge can try summarily a charge of house-
breaking and theft by assuming juvisdiction under
section 152 (3) of the Criminal Prosedure Code.

{ii) That the question whether it is * proper
for him to exercise the juvisdietion in a particalar
case is one for the Magistrate to decide on the facts
of that case.

Vaprvert vs. Tap Insercror or Porick,
BADULLA ,,.

Section 884— Charge under—Accused acquitted

and order made for return of stolen goods to

laswful owner —Is order appealable.
See Appeql ...

Section 394 -Relaining stolen property—=Eiplana-

fion by accused—Sufficiency of explanation.

The accused, who was a dealer in used motor
spare paris and accessovies, was convicted under
section 504 of the Penal Code, although he guve an
explanation as to the possession of the stolen
property. The stolen property congisted of a_notor
bicycle gear box worth Rs. 250 which he had bought
for Rs. 6.

Held: That the following were sufficient to
establish guilty knowledge ;—

(@) The appellant as a dealer in secondhand
motor spare parts should ordinarily be taken
to know the market value of the pear box.

{b) The unusual chazaeter of the seller, a3 bulloek
cart driver, coupled with the execeedwogly low
price demanded by him.

(¢) The exceedingly low price paid by the

- appelant.

(¢) The fact that he had never before pureliased
any motor accessories from the seller,

(e) The fact that ihe gear box was kept in a
gunny bag for over a week while the other
motor accessories were exhibited in open
shelves,

Napan vs. Perega (S, I Poiice, TRINCOMALEE)

Section 484 —What should be proved in « charge
tnder,

Held: That a conviction under section 484 of the
Penal Code eannot stand where the prosecution has
failed to prove that the accused person intended or
knew the provocation offered to be of such a
character as to be likelv to cause the person insulted
to commit a breach of the peace or to commit some
other offence,

Javasurrya ve, RarNavaxe, 8. 1, Pouice
Section 484-Charge under—Actual words com-

plained of must be proved.
See Criminal Procedure Code

Prescription

YWhen may trustee plead preseription,
See Trusts ... 7
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-
Intérvenient in partition action claiming by
« reason of prescriptive right—Period of pres-
cription,
See Parfilion

Privy Council
See Domestic Tribunal

Privy Councils Appeals
See under Appeal.

Public Servants Liabilities Ordinance

Plea of protection under, raised unsuccessfully at
trial—Cun such plea be raised af laler stage in ee-
cution proceedings, Res judicata— Exceptions io
ihe principle.

fdeld : That a public servant. who had unsuceess-
fully claimed protection under the provisions of the
Public Servants Liabilities Ordinance at the trial,
is.not prechuded by the prineiple of © res judicala
from raising the same plea at a later stage in exe-
ention proceedings.

MapaN vs. NanNa ANDY

Rent Restriction Ordinance

Landiord and tenant—Rent Restrictinn Ordinance,
No. 60 of 1942, section 8 (c}—Order of ejectmeni—
Death of plaintiff before isswe of writ of ejectment—
Effect on issue of wril of ejectment.

An order of ejectment was made against a tenant
on the ground that the premises were reasonably
required for the use of the plaintiff and his famnily,
in a case whele the scales were cvenly balanced.
Before the date fixed for the issuc of the writ of
ejectment, the plaintilf died.

Held : (i) That as the premises sre no longer
reguired for the use of the landlord, a writ of eject-
ment cannot be issued.

(ii) That the right of the landlord fo occupy
his premises is a personal vight, which does not
enure to his exeentor until the landlord had entered
into possession.

Isvamm vs. Herer

Res Ipsa Loguitur
See under Negligence.

Res Judicata
Plea of protection raised at frial—Same piea
raised at execulion procecdings.
See Public Servanis Liabilitics Ordinance

Sale of Goods
Goods delivered to buyer—Original date for
yment extended by seller—Buyer repudia-

ting Hability—When can seller sue for price

of goods.

See Contract

Senatus Consultum Velleianum
Woman subject to Thesawalamai net renouncing
—Can he bound as surety,

See Surely
1s the Senatus Consulium Vellgianum in foree in
Ceylon.

See Surety ...

w110

. 100

. 107

40

Servitude

Cartway of necessily——Principles which should be
considered in granting.

The plaintiff, whe lived in an urban area, claimed
“a right of cariway of necessity from his land to the
public rond. He sought a servitude over a narrow
strip of the defendant’s land and offered the
defendant adequate compensation, The sirip of
land was of no special use to the defendant. - On the
facts the plaintiff proved that he had no reasonably
sufficient access to the publie road.

Held: That the servitude asked for should be
granted.

ApNonls APPU vd. HEENHAMY

Stamps Ordinance
Poliey of Insurance—Poyment ai death of assured
or ai malurity—Aliernative modes of payment after
policy matured—Opiion o receive U monthly instal-
ments during life—Should the paliey be stamped a3 an

instrument chargeable with duty under section 234

of ihe Stamp Ordinaice.

A policy of life insuranee provided inter alin:—
(@) That at the death of the insured (before the
date of maturity) 4.e., before reaching his
55th year a sum of £2,083-6-8 or the cash
value of the policy at the end of the policy
year i which death occurs, whichever is
greater, would be paid to the insured.
That on the assured reaching the age of
55 years, he would be entitled to a sum of
£3,655-58.

The instrument further provided for three modes
of payment of this sum of £8,656-5s. to wit :—

{g) Payment of £3,656-5.

(b) Payment in one instalment of £1.558-6-8
. and 119 monthly instalment of £20-18-8
eachL, ot
if the assured so desires it, payment of 118
monthly instalments of £20-16-8 each and
in addition a monthly income of £20-16-8
during life,

The Commissioner of stamps held that this poliey
was ** chargeable with duty under section 23A and
item 28 (2) being an instrument for the eveation of
an annuity or other right to a periodical payment
not before in existence.”

On appeal to the Supreme Court—

Held: That the instrumentin guestion waa not
stampable as an instrument within the meaning of
section 28 (¢) of the Stamp Ordinance as the
prineipal and leading object of the insirument
appears to be to effeet a poliey for the receipt of a
sum of money at death or on attaining the age of
55 yoears,

(B)

(c)

Tar MaNurActURERs' LIrg INSURANCE Ce.,
Lap. or Canana va, Turw COMMISSIONER OF
Tveonme Tax, Estate Dury AND STAaMPs

Surety

Woman  subject o Thesawalwmai-—Beneficium
senatus  consullum velleianum  not  renounced—Iy
surety bound—Muarried Women's Properly Ovdinance
section 20—Criminal Procedure Code Section 337.

Held: (i) That a woman subject to the Thesa-
walamai can be hound as a surety although she has
not renounced the beneficium senatis consulbum
vellesanur, ._
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(ii) That the senalus consultum velletanum has 1
no force in this Islund after the passing of section 29
of the Married YWomen’s Property Ordinance.

THANGAPONAT vs. GEORGE, 8. . Porice P ¢

Thesawalamai
-~ Woman subject to—Can be bound as surety
although she has not renounced beneficium
senatus consultum velletdaninm.
See Surely - ... ver a0

Trial ;
Trrelevant stalements made o judge by police officer
—Likelihiood of bias.
VWhere irrelevant statements, which were likely
10 create a bias in the mind of the judge, were made
by a police officer. ]
Held: That the aceused could not be said to

have had a fair trial, :
SupERIE va., Koscona Porics ve 0D

Criminal Trial—Both prosecution and defence ‘
versions uhirue—FPresumption of innocence to prevail.

Where a Magistrate was of opinion that the ‘
complainant and his witnesses gave perjured testi-
mony and was equally sceptieal as to the secused’s
version of the incident,

Held: That in the circumstances, the presum.
tion of innocence should prevail.

Lavayaparaigana ve, S, L Povice, BrroiarTa 80

Trusts

Atiorney of plaintiff sued— Debts due to plainiiffs
Sirm—dssignment of decrec and endorsement of pro-
migsory note to 3rd party by defendant as att OF ey —
Fraudulent breaeh of trust-—When may q trustee plead
preseviption—Trusts Ordinance Section 111,

Plaintiff, who was residing in India, carried on a
money-lending business in Ceylon through his
attorney, the defendant. Two persons A and S
among others owed money to the plaintiff’s fiem
on a promissory note and a decree of court respec-
tively. Three days prior to his leaving the
plaintill’s service, f.e., on 25-1-83 the defendant
assigned the said decrce to one Alagappa Chetty,
who recovered a sum of Rs. 570681 out of the
deereed amount: Prior to 25-1-22 the defendant
had also endorsed the note granted by A to the
same Alagappa Chettiar who recovered a sum of
Rs. 8,500 thercon.

Plaintiff brought this action on the 29th January,
1942 against the defendant alleging that the above
fransactions were fraudulent and apart from fraud
the defendant was lable to account for the said
sums of money to plaintiff as trustee for the same,

Held: (i) That inasmuch as the plaintiff had
failed to prove: (a) that the defendant had com-
mitted any fraud or fraudulent breach of trust, or
(b) that at the time of action brought, the said
sums of moneys were still retained by the defendant,
or (¢) that the said sums of money were converted
to the defendant’s use, the defendant is entitled to
plead that the claim is bareed by preseription under
section 111 (2) of the Trusts Ordinance,

(ii)  ‘That fraund, like any other charge of a cri-
minal effence, whether made in eivil op criminal

proceedings, must be established beyond reasonable
doubt.

LARSHMANAN CHETTIAR Vs, Murrian .Cﬁnn-mn 65

Charitable Trusti—Application under sectiuns 13 -

and 16 of the Muslim Inlestate Succession and Wakfs

Ordinance {cap. 50)—Applicability of Civil Procedire

Cude—Summary Procedure —-Court’s Power ta vacate
decree—Twe separale brusts not to be combined {n the
same qelion.

The petitioners acting under section 16 of the
Muslim Intestote Suceession and Wakfs Ordinance
made the trustees respondents and applied hy
petition ondy for leave to make an applieation under
section 15 of the Ordinance for certain reliefs in
respect of the Kataragama Mosque and the Quadi-
riya Takkiya at Hambantota, which was granted.

In the petition which alone was filed without affi- ,

davits and other relevant doeuments under section
15 they prayed infer alia that the Quadiriya Tak-
kiya and Kataragama Mosque be deelared » trust,
that the respondents be appointed members of the
Board of Trustees, that the properties belonging to
the said Trust be vested in the Board of Trustees

and that the scheme of management proposed by

them be settled by Court. The Court entered a
decree in these terms.

The priest and another claiming to be the owner
of the Mosque then intervened to have the decree
set aside on the ground of irregulsrities and of
fraud and collusion by the parties to the decree,
The Court set aside the decree. \

The petitioners and the trustees so appointed
appealed from this erder on the groun” that the
Distriet Court had no jurisdiction to set aside or
vacate the decree.

Held : (1) That where s decree hias been obtained
by fraud or collusion, as in this ease, the District
Court has inherent power to vacate its decree or
order in the same proceedings.

(2) 'That the Civil Procedure Code gov.rns the
applications under sections 15 and 18 of the Muslim
Intestate Succession and Wakfs Ordinance and
suould be made by way of Summary Procedure.

(8) That before leave to make an application
under section 15 of the Ordinance is granted, the
Court must be satisfied judicially that there are
sufficient prima facie grounds for the application,

(4) That in an application under scction 15
of the Ordinance, the admitted de facto trustees
should be made respondents, and fajlure to give
notice to them of the proceedings may vitiate the
proceedings. Since an order under section 15 is a
judgment £n rem, any person other than the de Jacto
trustees cannot set it aside on the mere abscnce of
notice.

(3) That each distinet trust must form the
subject of a separate application and must nof be
combined with another trust in the same upplication

Maraax & Oraens vi. Mowrana & ANOTAER ...

Urban Councils

Mandamus—Person duly elected « member of
Urban Council—After Blection, nawme ordered to be
removed from Electoral List—Vacation of seat—
Urban Councils Ordinance No. 61 of 1939 Section 33
—Local Authorities Elections Ordinance, No. 53 of
1946, Sections 10, 11, 17, 18, 19, 21, 23 and 29,

After a person was duly elected as a member of
an Urban Council and hefore the first meeting of
the Couneil the Supreme Court ordered hig name
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to be removed from the Electoral List. The Tlee-
tions Officer did not, thereforc, pive him the
statutory notice of the first mecting,

Held: (1) That there was no provision of lawy
which rendered the member’s seat vaeant;

{2) That the member was entitled to exercise
the rights of membership as long as his clection
remained unquashed by a competent authouvity ;

(3) That the Elections Oliicer was under a legal
duty fo serve on the member Lhe statutory notice
convening the firal meeting ol the Council

WiseaxaTaaN vs. Brperions OrviCER, TRIN-
COMALER DIsTRICT f al

Urban  Council  Election—Tmpersonation—7I ali-
dity of Election—Local Auvthorities Llections Ordi-
nance, No. 53 of 1946 sections 93 and 65.

In an Urban Council Hlection, the votes of the
two candidates being equal, the suceessful eandi-
date was determined by the drawing of iots. The
unsuceessful candidate sought to have the Eleetion
set aside ¢n the ground of large seale impersonation.
He cited only one case of impersonation which he
tailed to prove. Iis applicaiton was therefore

refused.

MoEAMED NOON ¥3. SINNAPPAH

Urban Councils Ordinanice No, 61 of 1953, sechian
288  Cuarge that the member was divectly or in-
direcify concerned o had financial interest in cantract
made with Council-—Credit sale of soap to Cowncil

-3

21

[from member's shop through salesman—Payment for

soap authorised by member as Chairman—Is the
member guilty ?—The test to be applized.

Section 280—1Ix {he peviod of 3 months veferred to
i1 the section to be reckoned from the dade of the credit
sale ar from the date of payment of price ?--Con-
Hnuing off-nee.

On a complaint made on Tih September, 1948
to Court, the accused was charged under section

288 (2) of the Urban Councils Ordinance of 1939 .

in that, while being & member of the [lrban Couneil
of Ambalangoda, he was on or about the 8th June,
1948, directly or indirectly concerned in a contract
made with the said Council, the alleged contract
being the contract of sale by wiieh the accnsed’s
shop had sold 48 packets of Lux soap to the Couneil
on 6th May, 1948,

The evidence established ; («) that the accused
was the Chairman of the Ambalangoda Urban
Council at the relevant dates ; (b) that he owned a
shop in the town known as the Central Stores ;
(¢) that on the 6th May, four dozen packets of Lux
soap were sold on credit to the Council by the
aecised’s salesman on a requisition signed by the
Secretary of the Council for and on behalf of the
Chairman ; (d) that the hill presented for the price
due was paid on the th June. 1948, on the express
suthority of the accused in his capacity as the
Chairman ; {¢) that the accused was not aware of
the sale on the 6th of May, The learned Magistrate
held that the charge was proved but the accused
was not liable for any penalty by reason of the
provisions of section 230 of the Ordinance, as the
complaint of the offence was made three months
after its commission.

The complainant appealed.

Held: (i) That the test to be applied in this
ease is whether the aceused had the knowledge or

|

ay least the mieans of koowledge thal the council
was the other contracting party to the contract of
szle in question. :

(i) That the evidence establish~d that the
accused had at Ieast the means of such knowledae,
and, thervefore, he was guilty. -

(iii) That the price of the goods which were the

subject matter of the confract of sale by itself

cannet help the aceused, nor the fact that the
contract veprosents a single transaction.

{iv) 'That the provisions of Section 230 of the
Prban Couneils Ordinance does not apply as there
was a continuing offence punishable under section
288 (2) until the contract was discharged by pay-
ment on 8-6-1948, :

Strimar ve, K. T, 5 ne Snva

Use and Occupation
Action for—Foundation for such action—Can if be
maintained against a defendant who claims to be a
CO-oTONET,

Held: (i) That to maintain an action for use
and occupation there must he evidence of the
existence of the relationship of landlord and tenant
between the plaintiff and the defendant, or evidence
which gives rise 1o a presumption of that relation-
ship,

(ii) That an action for use and oeccupation
cannot be maintained apainst a defendant who
elaims to occupy the land as of right.

Karuiaeamu & ANOTHER vE, NADARATAH &
ANOTHER .., :

Wages Boards Ordinance
- No. 27 of 1941 sections 21, 39 (1) and 54—Prose-
culion of employer for failiure o pay mintmum wege—

Writlen sanction of the Comundssioner of Labour—

Nature of sanclion vequived—Criminal Procedire
Clode section 425 (b)— Courts Ordinance seelion 86,

Held : (i) "Thata proscoution instituted against
an employer for failure to pay the minimum wage
in contravention of section 21 of the Wages Boards
Ordinanee and punishable under section 89 (1) of
the Ordinance must have the written sanction of the
Commissioner of Labour as required by section 54
of that Oxdinance.

(it} That the sanction of the Commissioner
must contain the particulars of the offences alleged
to have been committed.

(iii) That the failure to comply with the provi-
sions of section 54 of the Ordinance is & defect which
is not eurable under section 4235 () of the Criminal
Procedure Code or under section 36 of the Courts
Ordinange. ¥

M. G. PeErEra ve. Tar INspEcror OF LaBoun,
Marvoama

| Words and Phrases

* Document.”’
Nee Criminal Procedure Code

* Kxport.” .
See Customs Ordinance

* Foreign Language.”
See Oriminal Procedure Code i
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* Forthwith.”
See Crimtnal Procedure Code

* Penalty.”
See Explosives Ordinance

* Bufficient Cause.”
See Workmen's Compersation i

“ Warn Off.”
See Domestic Tribunals ...

Workmen's Compensation Ordinance
Agrpcal wnder—Application of Section 340 (2) of
the Cryminal Procedure Code to pelition of appeal.

Held : (1) That a petition of appeal under the
Waorkmen’s Compensation Ordinanee must comply
with the requivements of section 840 (2) of the
Criminal Procedure Code.

(2} That where there is no such compliance there
is a fatal irregularity and the petition must be
rejected.

Tae ADDITIONAL CONTROLLER OF HSTABLISH-
MENTS v8. LEWIS

Cap. 117, Section 16 (1) —Claim for compensation
by woman in respect of her husband’s death—Failure
o instituie claim in due time—What is * sufficient
cause ' within the meaning of ihe section.

59

62

. 100

Held : That the failure to institute the elajim for
compensation within the specified period of six
maonths due to relief being sought through a source
not contemplated by section 16 of the Ordinance

"~ did not amount to ** sufficient eause * within the .

meaning of the section.
CHRISTOFFELSZ ve. DHaNAraTH MENIEA

Section 8—Night-Watcher relurning home cvery
night for meals—Killed on highway when 8o relurning
—Did he come by his death in an accident arising
out of and in the course of his employment under his
employer.

The deeeased was a night-watcher employed by
the appellant—The normal hours of duty were
between 6 p.m. and 9 a.m. No meals were served
to him while on duty and each night he was in the
habit of returning home for a short period to have
his dinner. While on his way home to dinner one
night he was murdered on the highway outsice the
premises over which it wus his duty to watch.

Widow of the deceased applied for un order for
compensation against the appellant under the
Workmen's Compensation Ordinance.

Held : That in the eircumstances the death of tie
deceased was not caused in an accident * arising
out of and in the course of his employment ** under
the appellant within the meaning of section 3 of the
Ordinauce, as he was not on the highway in respeet
of any duty which he owed to his master:

KrisgNaRUTTY & OTsers vs. Mania Nowa ...
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IN THE COURT OF CRIMINAL APFPEAL.
Present: WiIevEwarRDENE, C.J. (President), NacariNoan, J. ('1[:1\'.1&51?.1513]13, 43

MEEMANAGE PODRIGO PERERA
PERERA

REX ws.
alias MEEMANAGE ADRIAN

C C.4. Application Ne. 51/1949, S8.C. No. 2, M.C. Colombo South 14786,
Second Western Circuit 1949}6‘0!0??100 Assizes,

Agrued on : 11th April, 1949.
Decided on : 12th April, 1949.
Reasons delivered on : 20th April, 1949,

Court of Criminal Appeal—Conviction for murder—Itvidence of witness in evamination in chief
and cross-examination supporting plea of provocation—Questions by trial Judge reminding witness of
evidence before the Magistrale having the effect of rebutting such plea—Caution by Judge not o consider
the witness’ evidenee given in answer 1o him—Likely prejudice in spite of caution.

The acensed who was charped -with the murder of his wife admitted the stabbing but pleaded grave and sudden
provoeation. At the trial, the mother of the deceased, whose evidence in examination and cross-examination seemed
to support this plea, was examined by the Judge who reminded her of her evidence before the Magistrate that the ac-
eused threatened to kill the deceased a week before the stabbing, whercupon she asserted thal her evidence before Lhe
Magistrate was true, and that she even made an entry at the police station (which was not produced at the trial) re-

garding the threat.

The Jury found the accused guilty of murder.

Held ; that the evidence of the witness given in answer to questions-from court must have prejudiced the jury in
spite of the Judge’s warning not to consider that evidence and thal the proper verdict was one of culpable

homicide not amounting to murder.

M. M. Kumarakulasingham, with . 4. P. Rajekaruna, for the applicant.
H. 4. Wijemanne, Crown Counsel, for the Crown,

WEYEWARDENE, C.J, (President)

By a majority verdict of 5 to 2 the Jury found
the appellant guilty of the murder of his wife
Somawathie on November 29, 1947, The day
after the argument was concl‘uded before us I
pronounced the order of the Court substituting for
the verdict of the Jury a verdict of guilty of
culpable homicide not amounting to murder
(section 296 exception 1 of the Penal Code) and
passing & sentence of twelve years’ rigorous im-
prisonment. I proceed to give below the reasons
for our order.

The appellant admitted that he stabbed Soma-
wathie. The injuries inflicted by him left no
room for doubt regarding his murdcrous intention.
The only question the Jury had to consider care-
fully in the case was whether the appellant caused
the death of Somawathie in circumstances which
enabled him to plead successfully that he acted
under grave and sudden provocation.

The appellant who gave evidence said thatl he
married Somawathie in January 1944, and lived
in her parents’ house for shout a year. He then
went with his wife 1o Kandy where a girl was born
to them. After two years in Kandy they re-
turned to Somawathie’s house at the request of
her parents ana stayed there for about four

months. He then engaged a house about § of
a mile from that house and lived there with Soma-
wathie and the little girl for about five months.
Somawathie left him in October 1947 at the
request of her mother * who was working in ac-
cordance with Mendis Alwis’ request . Mendis
Alwis is a cousin of Somawathic about five years
older than Somawathie. Within a few days
of leaving the appellant Somawathie filed an
action for divorce against him. There was no
definite evidence as to the grounds on which the
divoree was asked though there was a suggestion
that the ground was the appellant’s alleged
adultery with a woman called Kusuma, Shortly
after the institution of the action the appellant
went to Somawathie’s house as he was ** fond of
her 7’ and * wanted to come to a settlement .
Somawathie and her mother agreed ** to withdraw
the case”’. That was less than two weeks before —
the death of Somawathie. On November 29th
he happened 1o pass the house of Somawathie
when his little girl cried out, *° Mother there
father is coming . He saw SBomawathie rushing
out of the house of a neighbour Sediris Percra
followed by Mendis Alwis. At that time the
inmates of the house of Sedris Perera were ad-
mittedly away, Ile gave chase to Mendis Alwis
when Somawathie ** clung ' to him, held him by
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“the male organ’ and prevented him from
reaching Mendis Alwis. It was then that he
stabbed Somawathie. -

The appellant’s evidence in support of his
mitigatory plea was contradicted by Yasohamy
a cousin of the deceased. Her evidence was
briefly as follows :—Somawathie was seated on a
chair in her house when she saw the appellant
approaching her. Somawathie got up, picked up
her child and ran towards BSediris Perera’s
house. The appellant pursued her, caught her
near the house of Sediris Perera and * flung”
the child away. He then held Somawathie by
her neck and stabbed her, The medical witness
who held the post mortem examination said,
however, that he ** did not notice any sigus of
rougu-nandling of the neck ** of Somawathie.

In addition to Yaschamy, Jane, the mother of
Somawathie, was called by the Crown as a witness
and she gave some evidence which a prudent
Jury would have considered earefully in deciding
the probable ecircumstances in which Somawathie
was stabbed. Jane did not see the stabbing but
was present when the appellant visited Soma-
wathie ““to come to a settlement™. That was
the last occasion on which the appellant visited
Somawathie. The relevant questions put by
Crown Counsel with regard to what happened on
that oceasion and the answers given by Jane
were as follows :—

§. What was the attitude ol the accused
towards this case of separation ¥

A. One day the accused came and told the
deceased to withdraw that case.

€. And then did he say anything else before
he went away ?

A. Then this aceused addressed the deceased
and said, *“ You had better remain at home.
I will go for some work. 1 will not take you
with me”. Having said that the accused
went away. When he went away it did not
appear to me as if he was angry. The accused
did not come to our house after that when I
was in the house,

€. Was that case withdrawn 7
A. The date of the case had not arrived.

The defenee Counsel did not cross-cxamine Jane
on that point. I the examination of Jane did
not proceed any further the Jury would have
considered the mitigatory plea of the appellant
on that evidence of Jane and the evidence of
Yasohamy and the appellant. In the considera-
tion of that question the evidenee of Jane would
probably have made the Jury more inclined to
accept the version of the appellant, According

to that evidence given by Jane the appellant
“did not appear to be angry ”’ when he visited
Somawathie on the last oceasion. A Juror may
well have asked himself the . question why the
appellant returned a week after and committed
an unprovoked assault on Somawathic on Nov-
ember 29th. A Juror might have thought that
the appellant must have received same provoea-
tion on that occasion and in the absence of any
cxplanation from the prosccution might have
thought it more prudent to accept the appellant’s
version. On that view ol the case it was open
to the Jury to have brought a verdict of culpable
homicide not amounting to murder if they thought
that the provocation reccived by the appellant
amounted to grave and sudden provocation.

But when the eross-examination was coneluded
Jane was examined by the Court and the ques-
tions put to her by Court and the answers given
by her were as follows :—

. What did he come there for ?

4. He came to apologise to her and get her
to withdraw the case,

€. When the accused was going away was
he pleased or displeased ?

A. Because we said that we could get
the case withdrawn on the date on which it
came up, he went away pleased.

"~ Q. This is what you have said in the Lower
Court. But merely because I say it don’t say
*yes . Only think about it and if you re-
member it as the truth you can say it is the
truth, If youdo not remember, say you do not

remember. If youdid notsay it, say you did
not say it, *° She filed a divoree against the
accused *  Did you say that ?

A. Yes, I said so.

€. Is that true 7

A. Yes.

Q. “The accused threatened to kill my
danghter and her parents before the next date
in that case.” Did the aceused say that?

A, Yes, he said that he would kill all three
of us. Wemadec an enfry at the Police Station.

@. Have you any doubt about this? Did
the accused say he would kill all three of you ?
Or have you any doubt about it ?

4. No. 1 have no doubt about it. That
is why we made an entry at the Police Station,
The “entry at the Pollce Station® referred to

by Jane in her answers to Court was not produced
in evidence. But there ean be no doubt that in
the context in which she mentioned it the Jury
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would have concluded that, soon after the alleged
threat, Jane and Somawathie made a complaint
at the Police Station aboul the appellant’s threat.
The Jury was so impressed by those answers
given by Jane contradicting what she had stated
earlier to the Crown Counsel that the Jury put
some questions and elicited from her the answer
that the threat was uttered in her presence “ on
the only oceasion > on which the appellant came
to her house.

That evidence given by Jane in the course of
her examination when she was reminded step by
step of her statements before the Magistrate must
have gone a great way against the appellant, If
the Jury accepted the evidence that the appellant
had threatened a week earlier to kill Somawathie
and her parents, they would have naturally con-
cluded that he came to Somawathie’s house on
Neyember 29th to carry out his threat.

It transpired at a later stage of the trial that
Jane did not mention this threat to the Coroner
and that she mentioned it before the Magistrate
for the first time when she was giving evidence
on March'4, 1948.

In fairness to the learned trial Judge I wish to
state that he made the following reference to
Jane’s evidence in his charge to the Jury:—

“T will give yvou in Jane Nona’s own words

- what she says. She says accused came and
told her to withdraw the case. ‘I was presunt
at the time. It was about a month before this
incident. Accused said, ‘ Having got the case
withdrawn vou remain at home. 1 will go for

some work. I will not take you away. I did

not notice he was angry at the time’. Then

she said that at that time she did not notice
that he was angry. She said I think at one
place that he did not seem 1o be displeased.
Then in the Lower Court she had said that the
accused said he would kill all three of them.
‘We made an entry at the Police Station’,
She said that what she said there was true in
answer to questions put by me. Then it
transpired that she had given evidence on two
occasions. First to the Coroner on 29th of
November and after that before the Magistrate
in March and that was onlyin March when she
gave evidence before the Magistrate that she
came out with this threat that the accused made.
Then gentlemen on the point that was made
about her not telling about this threat till she
gave evidence belore the Magistrate and her
not stating it here till she was questioned
it is better not to take that matter into con-
sideration against the accused .

Ttis difficult to believe thatthe Jury considered
the plea of the appellant, unaffected by the im-
pression left on their minds by the answers of
Jane when'she was examined by the Judge.

In these circumstances, we felt compelled to
squash the conviction. The only yuestion that
caused us some anxiety was whether we should
order a new trial under section 5 (2) of the Court
of Criminal Appeal Ordinance or make an order
under section 6 (2) substituting a verdict of eul-
pable homicide not amounting to murder for the
verdict of the Jury. After careful cqnsideration
of all the circumstances we have decided to make
an order under section 6 (2).

Sentence varied.

Present : BASNAVAKE, J.

THE ADDITIONAL CONTROLLER OF ESTABLISHMENTS vs. LEWIS

S.C. 1518—Waorkmen’s Compensation Case No. C. 30/8577/46.

Avgued on : 20th & 25th January, 1949, 3
Decided on @ 22nd Mareh, 1949,

Workmen’s Compensation Ordinance—Appeal under—Application of Section 840 (2) of the

Crimanal Procedure Code to petition of appeal.

Held : (1) That a petition of appesl under the Workmen’s Compensation Ofdinance must comply with the
requirements of section 340 (2) of the Criminal Procedure Code.

(2) That where there is no such compliance there is a fatal irregularity and the petition must be

rejected,
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Cases referred to:—d#terney-General vs. Lamplough, (1878) 3 Ex. Div. 229,
Maxwell on Interpretation of Statutes, 9th 12dn. p, 388,
Dickinson, Re (1882) 51 L. J, Ch, 736,
Maxwell on Interpretation of Statutes, 9th Edn. p. 374. L .

Orpen vs. Colliers, 20 85.C. 261.

The Queen vs. The Justices of Lancashire (1858) 27 L.J. M.C, 161,
Peacock vs, The Queen (1858) °7 1.J, M.C. 224,

Thomas vs. Ceylon Wharfage Co. Lid. (1948) 49 N.L.R. 387,
Miskin vs. Ponniak (1902) 6 N.L.R, 132,

Bruin vs. Wijesinghe (1927) 5 Times Law Heports 71.

The Pollee Officer, Dondra vs. Baban (1928) 25 N.I.R. 156.

S. J. Kadivgamar, for the appellant.

H. Wanigatunge, with N. White, for the respondent,

BASNARARE J.

This is an appeal by the Additional Controller
of Establishments, the respondent to an applica-
tion—or workmen’s compensation. Learned
counsel for the applicant submits that the appeal
should be rejected on the ground of non-compliance
with the requirements of section 340(2) of the
Criminal Procedure Code,

That provision reads :—

** Where the appeal is on a matter of law the petition
shall contain a statement of the matter of law to be
argued and ghall bear a certificate by an advocate or
proctor that such matter of law is a fit question for
adjudication by the Supreme Court :

Provided that in courts where there is not more
than one advocate or proctor practising such certificate
shall not be required.”

Under the Workmen’s Compensation Ordi-
nance an appeallies to this Court only on a point
of law, and unless the petition bears the certificate
contemplated in the above provision the appellant
has no right to be heard. The petition in the
instant ease, omitting all formal parts, reads as
follows :—

“1. The respondent instituted these pro-
ceedings against the appellant under the Work-
men’s Compensation Ordinance for the recovery
of compensation on the ground that whilst
employed with the Ceyvlon Government Rail-
way as a substitute call boy he was assaulted
when on duty on 6th December, 1948, by W.
A. Bilva who was at that date Station Superin-
tendent of Maradana Railway Station.

* 2, The respondent alleged that as a result
of the alleged assault he suffered permanent
total disablement,

8, The Deputy Commissioner for Work-
men’s Compensation inquired into the res-
pondent’s application and heard the evidence
led by the parties on the following issues ;-—

(1) TIs the applicant a workman as defined
in the Ordinance.

(ii) The monthly wages.

(iii) Did the applicant suller personal in-
jury by accident arising outof, and in the
course of his employment.

(iv) The nature and extent of the disable-
ment, if any. !

(v) The amount of compensation.

“ 4. On or about 6th November, 1948, the
learned Deputy-Commissioner for Workmen’s
Compensation made order answering all the
issues in favour of the respondent.

“ 5. Being dissatisfied with, and aggreived
by. the order of the learned Deputy-Commiss-
ioner for Workmen’s Compensation, the
appellant begs to appeal to Your Lordships’
Court on the following among other points of
law which appellant’s Counsel may urge at the
hearing of this appeal :—

(@) The said order is contrary to law and
the weight of evidence.

(6) On the evidence led at the enquiry
the learned Deputy Commissioner was not
entitled to hold or find that the respondent
was assaulted whilst on duty.

(¢) It was proved through witnesses called
by the appellant and the respondent that
the respondent was under the influence of
liquor and cheeky, that he failed to serve
orders on the guards as dirceted, and that
orders given to him were torn and thrown
on the railway lines. The appellant submits
that the respondent had taken himself out
of his employment under the General
Manager, Ceylon Government Railway and
that in the eircumstaneces it eannot be held
in law that the respondent suffered any in-
jury by accident arising out of, and in the
course of his employment or that the
appellant is liable to pay any compensation,

(d) The nature of the respondent’s em-
ployment was not such that the likelthood
of an assault was connected with and inci-
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